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Translator's Preface 



This book is an English transhtjon of sheikh professor $aiih Al-Fawz^n's 
^jfd^i tf «Wlt * A Summary of hiamk Jurisprudence: D^r Al- Afiimah, 
2001 (ISBN:3967/21). Our main aim in prnvidii^ &e Eag^ translatian is 
propagating the true Vi' wah that de r e ves from Allah's Book and His Messenger's 
Sunnah. This is a duty that every Mushm should cherish, Allah saysi "And let 
there be [arising} from you a nation inviting to [alt ehtjf isl good^ enjoiaing 
what is r^a and forbidding what is wrong, and thost mJ7 be fhe mccessfuU* 
(Alu 'Imrlnj 104), With this in mind, this tran&Jated work is. then, a humble 
response to our realization of a great responsibility to give the English speaking 
readei access to rich Islamic Jurisprudence Literature diat simply focu^s on 
the rules of Jurisprudeiice and thdr proofs from the Qur'in, Stiimah and tilie 
pnurtke of the Ri^iieou$ Salaf in addition to the opinions of the scbolm of 
jurisprudence on controversial issues iis well as the proofe they quote in support 
of tlieir opinions. In doing sOn we have left no stone unturned to niakt sure 
that the final copy of a translated book meets a specific high quaiily standard 
that would convey the same meaning untended by the author and expressed in 
the original source text. In effect, we have tried to S£t a balance between the 
or^inality of dioi^^t ^d the nature of Lhe style of language. 

To atttiin this aim. oitr work (in fhi;^ book and others) exhibits certain 
distinctive features, nannely, ih^^ process of transkiion, the style* the attention 
paid to the sodolinguifitic aspects ( i.e., transliteration, glossaiy and endnotes) . 
We touch upon these features iu the following section. 

1.PROCESS 

Before readiir^ the publisher, our work goes through a developmental 
process to guarantee that the final version of the translated book is a& perfect 

as can be. 

In effect, this process commenc es with the first-hand translation, which 
is done by some very carefully chosen translators who are native -speakers 
of Arabic and have a native-like command of the target lai^uage. The main 
principle that governs the translation process is that the translator is after 
integrity. With integrity as the main target, the translators would not be 
tempted to impose their own ideas on the text nor would they gloss over the 
difficult paragraphs instead of taking the trouble to find out what is really 
meam. Translators would do their best to convey both the content and spirit 
of the originaL 



TrandoccH^ Pi^ce 



The next sttp of the process is undertaken by a reviser who has a high 
prodk in traiulating teligions texts and la of (be tr^ that cme mi^ 
fan into, In addition, he has a thorough rcl%iaus badcground knovdedge ^bat 
enables him to detect «ny unintended error in conveying the meaning. 

The revised version is then submitted to a picky ediltn who is wcll-\^rBed 
Di the target language ^nd htis substantial knowledge of hlamlc Scientei^. 

Finally, the edited version is lunuk-d over io a native-speL^ker of Knghsh 
who is knowledgeable in hiaJiilc Sciences to make sure that the translatioLi is 
re^ckble and meaningfuJ to the ta^et audience; 

2.STYLE 

A natural outgrowth of the processes adopted in translation is the style 
the final version has come out in. The intended meaning of the author has 
been conveyed in a style that h authentic and a& close to the original as 
possible^ It really sounds authentic: So natural that the work does not read 
like a translation, but an ind^enoue piece of writing. Hie tmnfilatloti version 
is marked by remarkable variety and richness as well as tremendous skill at 
wilting within formal religion!; genre. Moreover, attempts have been made to 
have it simple* clear and appealing to the tai^et audience, 

3 JVTTENTION TO SOaOIINGUISTIC ASPECTS 

As a way to fill up the gap caused by sodolinguistic dif]kFences between 
the two languages (source language and Target language), our wo]'k includes 
some additional features [i.e.^ trLUistileiaiio]!, ylfJiisyry and endnotes) that 
would guarantee belter understanding of the concepts and ideas that might 
confuse the English speaking reader die to the lack of schemata iQ this fidd. 

TRANSUTERATION SYSTEM 

In the process of translation, we made a si^rious attempt to limit the use of 
transliterated Arabic tej jiis (.see table in p. X) to the following two situations: 
i) There is no English expression that can reflect the same meaning as the 
original teroL 

11) The Aiabtc term is cxTsudi importance that it is essentiai to fenoillatiie 
Pleader with it 

B-GLOSSAEY 

At the end of the book, we have included a glossary defining common 
Arabic terms that ^Ifill the above criteria. Indudfd in the glossary ako are 
terms that need further expknadon. 
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C-ENDNOTES 

111 the endnotes, we have given clear iiiul concise explanations of the ferms 
that are notdea- or understandable to the ta rgel reader due to the sodol iiiyu isiic 
difceticefi in addition to the commentaries written by the author himsdf, 
Furthemiore. each hadith mentioned in the text of the book is ascribed in the 
endnotes to the book it is quoted from, 

D-INDICES 

lb £idlit^ the process of going through the book and save the reader's 
time, we have included two indice.^, niimely, subject index and name index. So, 
if the reader is looking for spt*. ifi^:: ici for mat ion or a given name> s/he would go 
directly to the index to find the page number. 

4. QUI^ TRANSLATION 

The Qur an is Allah's exact words. These words can never ever be CHictfy 
translated into other languages because ot among other things, possible 
misinterprefeitioiis and limited human understanding. What is follo^\-cd in 
the book is to translate the meanings understood by Musi inn scholars. We 
solely depended on the Traiisiuliou oftlie sMeanm£ of the Qur'an\ translated 
by baheeh Interna-tional - Riyadh and published by Abulqcisinn Publishing 
House. When a verse is cited, the English interpretation is given between 
quotation marks "...Tin uidented, bold, and italicized format The location 
of the Qur*anic verse, the nanne of the sura is given below to the verse as it is 
illustrated in the example below: 

"And We sent not before yoti any messenger except that We 
reveaUd to iant ^uU ih&v U no deity except JM#, so worship Me" 

( Al-Ar^ya*: 25) 

5. HADlTH TRANSLATION 

Similarlys when we cite a h^difh, we mention the hook of kadtth it i& 
quoted from in addition to its nujjiber in the book, Further, the translation of 
Prophetic t^dlth is represented ki an mdecrted format, italicized and betweei^ 
qu<rtation marks " it is illustrated in die example below. 

"Uo mi dnnJt in goU or sSver vessels eat in simikr bowls 
(ie. bowls made of gold or stiver), for 0tey bdong to tkem (tke 
disbelievers) in this world and to us in Herei^r 



INTRODUCTION 



All praise be to Allah> the Lord of the Worldsj and peace be upon our 
Prophet MuhaniiTiatli the Seal of prophets, and upon his hovij^ehold, his 
Companions: and whoever follows their example with good conduct until 
the Day of Recompense. 

To commence, this is a brief account of juristic issues, in which views are 
provided with proofs ffom the ^unnah (Prophetic Tradition) and the Quran. 
I hare fffcvioualy delivexed the conteiit of titis book in the fiorm of sermons 
broadcast on iadio> and I have b«en r^ao^dl^r ask^d by the audience to 
redeliver iheitii and to publisli them as a treatise^ for the sake of continuous 
benefit, if Allah wills. In fact, 1 never intended this book to be published v^hen it 
was under preparation, but in response to the wish of many people, I reviewed 
it, ananged its contoits, and presented it to be public now> 
gende leader^ 1>etween your hand^ whatever coiiectness and benefit you find 
therdn are out of ^ Grace of Allah, Alone, and whateyer mistakes you ^d 
are nune, and I seelt the forgiveness of Allah for d:iem. 
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This treatise is an abstract of a book entitled Ar-Bawd^i-Murbi fi Sharh. 
Z&dul-MustaqnV including it* footnotes, written by Shdkh *Abdiii>R4im^ 
Ibn Mi]t^£^]|j^ Ibn QAsun (may Allah have mercy on him), beamig in mind 
that I added some remarks, v^en necessary. 

I ask Alkiu'^la^Eaed aiid E]^^ 
and ri^itebjiu-^edls. May AUah cauStt peace and blessings Mpan our Pfophet 
Muhammad, his household, and his Cctfnpanions. 

The Virtues of Under&tandii^ Religion 

All praise be to All u li , T ,0 \-d of t h c Wo i ] ds, and peace be upon our Proph et 
Mu]iammad> and upon his household, his (iompanion^^ iind whoever follows 
their example with good conduct until the Day of Recompense, 

To commence^ underst<)inding the religion is considered me of the best 
deeds, and a siga of goodness. The Prophet (FBUH) says: 

"^f Allah wants to do goodpr a persm, He makes him und^stattd 
the reUgton."^ 

This is because con^iehendii^ the idH^on leads to useful ioiovdedge 
upon which ri^teous deeds depend Allah, Exalted be He, says: 

It is Who has »ent IBs Messenger wWt guidance and ^ 
religion of truth..." (Quf'Sn: Al-Fath: 28) 

"Guidance here rdb-s to useful knowledge, and rellgioti of truth" 
is that which leads to ri^teous deeds. Besides, Alt^ cotnmanded the 
Prophet (PBUH) to invoke him for more knowledge; Allah, Exalted be 
He, sdd: 

" Andsay^ 'Myl/nd, incr^tm m$ in knowledge! " 

(Qur^: ma: 114) 

Al-H3ililbri Hajar comments liiaL Liie albrestiid Qur tinic vet^e".,.Attd 
sayf 'MyLoTdtincreasvrittiHhia^^le^*'*hAc\£3x indication of the ment and 
excellence of knowledge, for Allah never commanded His Prophet CPBUH) 
to invoke Him for more of anything other than knowledge . The Prophet 

(PBUH) used to refer to the assemblies wherein useful [knowledge rs taut;ht rts 
"The Gardens of Paradise' and he (PBUH) stated that "Men of hiowkdge are 
the inheritors of prophets!* 
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There is no doub* that befiiM raie start* doiiig som^^ 
how to perform it in the best way, so as to perform it weD to harvest its desired 

fruits. Likewise, it is by no nifftns reasonabie that one starts worshippii|| oij^s 
Lord - tht way through which one's solvation from Hellfire and admittance to 
Paradise are gained - without having due knowledge. 

As £uch> people are divided into three categories re^rding knowledge 
and deeds: 

The first category is represented i n iho&e who coitibine useful knowledge 
along with rightotnis det'dji. Those are the ones whom A\hh hi^s guided 
to the straight path; the path of those upon whom Allah has bcsrowed 
famr <rf the prophets, the iteadfiist affirmers of lruth> the martyrs and 
the righteous* and excellent indeed are these as companions. 

The second categojry is represented in those who leani useful knowledge 
b4it do iu>t act accoidii^ly; Those are the ones who have evoked Alkh^ 
ai^er, like the Jews and whoever follows their fi^otsteps^ 

The third category is represented in those who act without having 
knovdedge. Those are the ones who are astray, namely the Chd^tiam 
and their likes. 

These three categories are mentioned in the Sura of Al-FAtihf:^ (the 
Opening Cftflpfcr cfthe Qur^n), which we recite in every rak 'ah (unit of 
prayer) of our prayers; 

^Guide us to the stmi^ path - the path oftht>se upon whom 
You have bestowed favor, not of those who have evoked [Year] 
itnger<tr of those who are astray" (Qur'an: Al-F^tihah: 6-7J 

In his interpretation of the aforesaid verses of the Sura of A^B3fti£[fl/i, 
Sheikh MuJianuiiad Ihv ' Abdul-Wahh^ (may Allah have mercy on him) 
has stated: 

"The scholars meant m the Tt^rst* ^hai reads, 'those who have evoketf 
(Aiiah's) anger' are those }vho do not act in accordance with their 
fcnowilft^ and 1. .thue^t^are astray* ^ im$$ ffcf without 
hiowlet^ The former k the quaUty of the ]ews^ whUe the latter is 
that of the Chr'tsttans. Some i^orant people mistakefily brieve 
those two qualities are restricted to the Jews and the Christians, 
forgetting that Allah cornmatfds tlicfn to recipe the nbovc-mentioned 
Qurlanic invocaticn seeliing refuse with Him from being ont of the 
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people of these two {jualitieSr Giory be to Allah! How do those ignorant 
peepk think that they are safe from ^ie$e qualities, though ihey are 
tau^tand annmanded AJiah to keep onsnvofdngHim (^trough 
ifte aforesaid verses) seeking His refuge against them?! Are they not 
aware thid thus asstone fvif ahoui AHah^r^ 

Hits shows the wisdom behind the oblation of reciting this great Sura 
(i.e.i Ai-Fdtihah) in every rah' ah of our prayers (whetlier obligatory or 
supererogatory). It is because this sura cnntaiJis many great secrets, among 
them is the great Qur anic invocation that readsi ''Guide us to the straight path 
- the path of those upon whom Vou have bestowed fav^r, not who 
have evoked [Yottr] anger cr those v^o an astmy^ (Quilln: Al-F4tihah: 
6-7) Throi;^ this invocation, we ask Allah to guide u5 to follow the conduct 
and the way of the people who have useful knowledge and perform righteous 
deeds, which is the way to salvation in both this world and the Hereafter We 
also invoke Him to safeguard us from the pathway of the ones astray, who have 
neglected either the righteous deeds or the useful knowledge. 

ThuSi we could argue that useful knowledge is tiiat derived from the 
Quran and the Suntiah (Prophetic TraditionJ. It is gained by means of deep 
understanding aiiJ comprehension of bothj whkfa can be achieved thmi^ 
die he^ of religicms uistmctois or scholars. Thh can also be adile^ llirou^ 
the books of exegesis of the Qur'Sn and those of HfltJif^^: as well as the books 
of jurisprudence iind those of Arabic grammar - the language in which the 
Qnr'aii has been revealed. Such books are the best means of compr^nding 
the Qnran and the Sunnah. 

So as to perform the acts of worship so perfecdy, you should, dear Muslim 
brother learn what leads to the perfection of your performance of these 
various act$ of worsh^, such as Prayer, Fasting aad Uajj (Pilgrimage). You 
should also be aware of the rulings on Zak^* as well as the ruliiigs on the 
d^lii^ that concern you, so as to make use of what Allah ha& made kiwfu] 
for you and avoid what He has made unlawful You should observe this to 
ensure that the money you earn and the food you eat are lawfully obtained, in 
order to be one of dio&e whose supplications are ^ajitcd by Allah. In fact, you 
have to know about alt tha«« matlm and this could be e^y addeved, AQah 
wilUng, provided that you haw resolute determlnatloin and sincere intention. 
So, be keen on read ing useful rdevant books, and keep in touch with religious 
scholars to ask them about whatever ruling you are in doubt about and to be 
acquainted with the rulings of your religion. 
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In addition^ you should take an intercut in attending religious symposiums 
and leccures delivered at mosques and the like, listening to the broadcast 
religious programs^ and reading religious magaiineB and puMications. If you 
omcmi youiself with such good activities, your religious Imowledge wiU 
inci^easei and your insight will be en%htened. 

ALaov do not forget, dear brother, that kno^edge inc^a$e$ and ^<fm% when 
it is practically applied Thus, if your deeds are according to yoiH kuowla^e, 
Ailah surely will increase your knoipidedge. This corresponds with the maxim 
stating, "He whose deeds are do tie in accordance with his knowledge, Aliah 
will bestow upon him the knowledge of that which he has no knowledge 
about" This is confirmed by the Glorious Qur*anic verse that reads: 

And fear Allah. AstdAllahteaches you. And Allah is Knowing 
of ali things" (Qurtn : Al- B aqarah: 282) 

In fact, the worthiest thing to spend your time on is seeking knowledge, 
for which the people of good judgment compete* It is th ro ugh knowledge that 
hearts maintaiti living and deeds are purified. 

Allah, Exalted be ffis Words and Glorified be fiis Attributes, praises the 
scholars w^o act in a^xirdance with tlidr knowledge, and sta^ thdr eleirafed 
degrees, as He mentions in His Glorious Book, the Qui'ini 

Only di£y wiU remember [who are] pe^fplt of understanding.'' 

(Qorte Az-Zumar: 9) 

Aliah, Exalted be He, also says: 

Allah will raise those who have believed among you and those 
who were given kntywledg€t by degrees. And Allah is Acquainted 
with what you do." (Qu r an: Al ■ Muj iliih: 1 1 ) 

So> Allali, Glorified and Exalted be He, shows the merit of those given 
knowledge along with faith, and tells us that He Is Acquainted with jnd 
Aware of what we da. ThuR^ Allah shows us the necessity of combining both 
knowle^ and r^teous deeds, and t^lls that both have to be out of on^s 
sincere &ith and fear of Him, Glorified be He. 

In accordance with tiie Qur'anic duty of cooperating in righteousness 
and piety, we will - if Allah wills - provide you, gentle reader, through this 
book with some incarnation of the juristic inheritance which our schoiais 
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extracted and wrote down in their books. We will provide you with what 
can be easily understood, so that it can benefit you and help you in gaining 
more Liseful knowledge. 

Pi]ially, we invoice Allali to be.sloiv uselul knowledge upon ail of a&i and to 
guide us to the rigiiteous deeds. We also invoke Him, Glorified and Exalted 
be He, to make U£ see the truth as it really is, and guule us to follow it, and to 
see falseKood a& it really is, and grant iu the abUity to avoid it. He is Hearic^ 
&nd Respond w. 

Endnotes 

1 Ai-BukhiTL (71), Muslim (2386). 
2Seef%rfAwJ-Mrf<l/ia7) 

3 S« Ibn Ghannftnifi Tarikh Najd. 

4 ZaWi is an annual expend] Uir<.' foi' ilic bi?nr.'Jit of the Muslini cnmnumify, [Triniiirily to 
help th? poor> r^uired those Muslims who have excess iveaich. Paying Zahah ii unC: 
of the five 00010 pillars of Isleun (for more elaboration, referto the chapter on Zdt^). 
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Trade Transactions 



Allah, in Hi-; Noble Book, the Quran, and the Prophet [PBUH) through 
his honorable Sunt-mli (Prophetic Tradition), pointed out the rulings on 
transactions because of people's need for them; people in general need food, 
dotiieSj houses, vehicles and othei necessities of life in addition lo different 
limiries iirfiidi are obtahied through trade. 

Trade is permissible acco rd 1 ng to the Quran, Sumtiih, consensus o f Muslim 
scholars &i\d ^alogLcd deducticm. 

Allah tiays; 

'\ , . but Allah has permitted trade, . (Qur'an: Al- Baqiirah: 27 5) 
And: 



^There is no blame upimyoufi>r seeking bounty from your Lord 
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The Propiiet(PBUH) said: 

"77ie seSer and the buyer have the right to keep or return good^ as 
long as they have not parted. If both parties speak the truth and 
point out the dejects and quaHfjci (of the goods), then they wilt be 
blessed in their transaction. But if they teh lies or hide something, 
then the blessings of their transaction wiU be destroyed'*^ 

Muslim j^choLars uniformlv ^igree on the permissibility of trade in general. 

Cniiceining iinalogical detluction, Lrade irLin^iattions are permi.ssible 
because people's needs are iuterdepeiidtiil., a.s\d people grant nothing tor 
imthkig. A person does not give what he has, money or goods* hi return for 
nothing, so msdom necessitates the permissibility of trade in order to enable 
people to get tbdr needs. 

Trade transactions can be validated hy means of a verbal formula or «n 
actual one. The verbal formula expresses ihe seller's verbal agreement on the 
sale when he, for example, sayj, U) [lie biiyfr, "VVell, 1 sell it to yon" hikI the 
buyer's verbal acceptance when he> for exampJe, say^i "AlkI 1 buy it". The actual 
feimmla is the act of exchange itself when the seller is given the usual price 
and the buyer takes llie commodity, without any verbal declaration. 

Sranetimes a trade transaction is validated by means of both verbal and 
actual formulas. Shaykhul-Idftm Taqiyytid-Dln (may Allah have mercy on 
him) said: 

"There are some ways of exchange. First, v/hen the sefkr gives only 
a yvrhal o^ceptame and the buyer takes the commodity (without 
declaring hi/^ acceptance). For exampie, a <cl!er may say to the buyer, 
'Take this piece of doth for u dirtar'^ atid th<: lniyf:r takes it (without 
saying a word). The ^ame ruiing applies when the price is a given 
materiid;pr exampk, 0n srffer may say to T&ke Mpiece 

of doth for yours' and thm the buyer takes it. Secondt when dvs buy^ 
declares his acce^^ance and the seller only gives him the commodity 
whethET l!ie price is a givetj matrria! or the sale is on credit (csad 
the buyer is honestly guaraniced to pay). TTiird^ when neither the 
seller nor the buyer speaks (about the price) for there is a custom 
to that effect f 

There ore certain conditions to be fulfilled (some related to the two parties 
\^iile others to the commodity) to make a trade transaction valid, lacking any 
ofv^di inv^dates the transaction: 
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Conditions Related to the Seller and the Buyer 

First: MLiru;]] C(]]i<icnr: A trade transaction becomes irwjjlid ifcifher the 
fii^llci' or the buyer is un|usdy forced to conclude it. Allah, Exalted be 

Ht;, says: 

. « but vrdy [ in lawful j business by mutuftl co nsent . ." 

(Qur axii An-Nisa: 29} 

Morew^} the Prophet (PBUH) said: 
"S^ing should be onfy by mutual amsent." 

(Related hy Ibn Hil^)^ Ibn NCSjah, and other compilers of HoMif 

HoweveTj a transaction concluded through just compulsion is deejned 
valid, as in die cas« when the ruler (or the one in imthcdty) forces a 
bankrupt person to sell hl:^ remaining property In order to pay 00 
bk debts. 

Second: Being &ee, having reached puberty, being legally accountable, 
and being sane: A trade transacrion becomes invalid if either of tlie 
seller or the buyer is a minor, foolish or weak-minded person^ an 
i nsane person, or a slave who has not taken his master's permission (to 
conclude the transaction). 

Third: Being theo wner (of the com iTiodi ty or the money) o r a representative 
of the owner: The Prophet (PBUH) said to Haldm Ibo Htsiin; 

"Do uo\ SL'ii ^vIhH you do nos: have (or possess)'' 

(Related by J bn Maj ah and At-iirmidhi who deems it a stdilh { authentic ) 

hadttkf* 

Al-Wazlr said: 

''Sckoi^r<; ci^/ee thai it is impennissibie for a Muslim to sell whaie^'cr is 
not present with him or whatever he does notpossess^ and then goes out 
to hiy ^lat thing for his cus^meTtfor this is a void tmde tramactUmT 

Conditions Rdated to the Commodity 

FlTitr Beii^ absobtely lawiiii to use: It is impermissible to sell whatever 
Is prohibited for a Muslim to make use of, such as intoxicants, the 
flesh of swin?, nuisicai instruments, and dead animals. The Prophet 
(PBUH) said: 
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"AUah and His Messenger prohibited the trade of inUiJcicantSM dead 

iiiiintalSy pigs, ami 

(Rdated by Al-Bukhiirj and Muslimy 
He (PBUH) also said: 

"Allah prohibited intoxicants and their (gained) prices, dead animals 
and their prices, and pigs and their prices." 

(Related by Abfi mwdd)' 

It is al$o ill^al to sell the impure hts (or the oiaes affected by impurHy) 
for the Praphet (PBUH) said: 

"When AU^ pttthibits something. He prohibits the price paid for rt."' 

Also, Al-Bukhari and Muslim related that the Prophet (PBUH) was 
a$ked: 

X> Alhlis Messengerl What about the fat of dead animaiSyfoT it is 
used for greasing ^e bo&ts and the fades, and people use it (as oil) for 
hrnps?" He (PBUH) replied, *No, itisprolHUted: " 

Second: The price and ih^; commodity must be available, (when the 
trade transactbn is concluded), for any umvaUaye commodity i« 
considered ixmextfiteat and is lUegot to be sold. Por example, it is 
illegaj to sell a fugitive slave, a runaway camel or a bird in the air, 
Lilcewise, it is illegal for a Muslim lo sell something taken by force 
except in tlic pti^'ii^i.Ticje of the one who took it forcefully, or tine whn is 
able to restore it (such as the police or a judge or the like, to guarantee 
delivering it to the buyer). 

Third: The price and the commodity must be known To the seller and 
buyer, for hiding any is regarded a& fr^ud which is prcfhibited in Islam. 
Thereupon, it is invalid for the buyer to buy sometfaing he does not see 
or recognize, and for the seller to sdl an animal embryo in its mother's 

womb or milk in udders, separately. AlsO: the selling systems called 
mulamasah " and minAhodhah^^ are prohibited* Abii Hurayrah (may 
Albh be pleased with him) narrated: 

"The Mi\^:ieTjger of AUah (PBUH) forbade selling by mutamastdi and 

mutidhadhah." 

(Related by Al-BukhM and Mu^)'^ 



Selling by knidk (stone) ^ likewise) is prohibited; it is another type of 
sale which means Ihot vriien the buyer throws & stone at a cert^ 
commodity diq^layied for sale, he has to buy it at the price decided by 
the«lkn 

Endnotes 

I Al-Bukharl (Z079) |4/39ll ard Mu-^^lSm (3fl36] fSMlti]. 
^ Dinar: An old Amb cdin that equals 4.23 grams of gold. 

3 See ^M^A'uI-AtfibKr 129;7-Sl. 

4 [bnMFLjah (218?) [3/29] anti IbnJilbb^in (4967) [11 /MO], 

5 ^h^ii (authentic) hadtth isahadtth whusf chain of transmission has been transmitted 
by truly pwus pereoos who Hhve bMn kAown for th^t tiprig^tn«e and nactlttidtf: 
such a hadith is free from eccenlriirily ;*nd blemish. 

5 Abfi DawHd (3505) At'TiTmidhi (1235) [3/5341. An- Nasal (4627) [4y334] and 

Ibn Mjljah (21S7) 13/30]. 
7 AL-Bukh^rl (223 6) [4/535] and Mutlim (4024) [6/«], 
S AbiTi Dawiid (3485) [3/4S7]. 
9AbLl Dawud(34Sa) [3/4Sa]. 

L€ MuiAmasah A way of sellii^ used to be pcacticed before Idan^ it mcjuu that 'wben 
the buyer touchy QometMng dlspkfcd for said he has to buy it at the price decided 

by ihe seU^r 

I I MvnfS&afffioh: A way of sdlii^ DMd to Im pmtlced ]»fore Idam; tc 

the buyer throws wmetidi^ to the lelle^ ihe buyer has to buy it at the piicc decided 

by the seller. 

12 Al-Buldiari (2146) [4/453] and MusLim (3780) [5/393]. 



Prohibited Trade Transactions 



Allah has made trade permissilile £or His servants as long as it does not 
cause them to miss what is more usefitl find much important, such a£ an 
obligatoiy act ot worship. Tjrade is Aho permU&ible so loi^ it does not cause 

any harm to others, 

rt is impermissible for a Muslim upon whom the Jumu 'ah (Friday) Prayer 
is obligatory to buy or sell after its second prayer call {adhdn}, for Alkh* 
Exalted be He, says: 

"O you who have beiievedt when [the adh^n } U called for the 
prayer on the day ef Jumu 'ah [Friday], lbe» proceed to Utt 
remembrance of ABiUi and haw trade, Hiat is better f»ryou» 
you owiy knew.'* (Qui^: Al-;^unu' fth: 9) 

Thus Allah. Glorified and Exalted be He. has prohibited trade when the 
prayer call for the fuimi ^nh (Friday) Prtiyer is declared lest Muslims .should be 
too busy with trade to attend the Prayer. Allah has mentioned trade in particular 
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» it is oE* of the most important woddtjr aodvltlefi ifcat occupy peoplefls times. 
a£ most people earn their livii^ thmugh trade. Hii^ Dmne prohibition implies 
that tra<3e is prohibited and invalid at such a time (when the Jumu ah Prayer 
is due). Then Allah, Glorified and Exalted be He, says. "That'\ referring to 
leaving trade and attending the jumu aft Prayer> "is betttr/ar you" than being 
occupied with trade '^you otify knew" your own good and intererts. Likev^> 
it is prohibited for a Muslim to be occupied with any worldly acthity, not only 
tr^t at the due time of /umu 'ah Prayer. 

It is impenuissible for Muslims as Avell to let trade or any other worldly 
activity divert them from establishing obligatory prayers a^er hearing the 
prayer calL Allah, Exalted be He, says: 

'"[Such nidies are] in houses [i.e. mo&ques} vfhich Allah has 
ot^red to be raised and that His Name be mentioned [i.e. 
pnii$^} thenein; exatUt^^ Rbn within Cftetn in Cbe mombtg 
and the evenings. [Are] men whom neither commerce nor sale 
distracts from the remembrance of Allah and peTfirrmance of 
prayer and giving of ZakAh\ They fear a Day in which the hearts 
and eyes will [fearfully] turn ffbout - that Allah may re'ward 
^tfm [accorditig to] the best t^what ^tey did and incnase them 
from His bounty. And Allah ^ves pmvlsicn to whom He wUh 
wUhout accoun t [Lb. lim it]" (Qii/4ii: An -NilrT 36-38) 

It is also illegal to seH anything which can be used fordisobeymg Alhh and 
committing a sin. To illustrateH it is illegal to sell certain fruit juices to whoever 
uses them for making intoxicants, as it would be cooperation in sinning. Allah, 
EiateedbeHe,says: 

but do not coopfratr in and aggression**' 

(Qur^: Al-Mi'idah; 2) 

This kind of sale is considered cooperation in aggrt^ssion. Similarly; it is 
illegal to sell weapons, armaments, and munitions at the time of distention 
among Muslims lest they might be used for killing Mwlimsi the Prophet 
(FBUH) prohibited Muslims to do and AUdi, Exalted be Hei says: 

* but do not cooperate in Bin and aggression. , " 

(Qur'^Al-Ma^idah: 2] 

In this connection, Ibniil-Qayyim said; 

"AlUegat proofs detnoriatrMe that the valitiityt legality and permissibiUty 
of a sale are also affected by intentions and usage. For exampk, one is 
prohibited from selling someone a weapon if one knows that he would 
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use a jor killing a Muslim^ a$ this is considered cooperation in siti 
and aggression. However, if a Muslim sells a weapon to someone who 
fights m tiie Castse (tf ASah, it is am^dered (far fhe seikr) a sign of 
obedience and devotion £d AUah. On £he o^karui it is impermissible 
to sell weapons to those who fight Murfwrw or those *Ww use Ihemfor 
highwi^ robbery, asitk r^^rded as oooperation in sm."* 
Muslims are not permitted as well to cancel the sales of one another. For 
example* a Muslim seller may say to a customer who has paid ten pounds for an 
item from another seller^ "1 can sell you a similar piece for only nh^c pounds " 
or T can sell you a better one for the same price." I'his is prohibited for the 
Prophet (PBUH) said: 

"Km must not try to can eel the saks of one anotherr 

(Related by Al-Eukhari and Muslim)^ 

The Prophet (PBUH) also said; 

"A Muslim must not try to cancel ffe sides cffds (MusHrn) brother* 

(Rdatsd by Al-BuldiATl and Muslim)* 

UfcewiM, it is impermissible for Muslims to cancel the purchasei of one 
another. For instance, a Madim buyer may say to a seller who sold another 
Muslim a commodity for nine pounds, "l ean buy it for ten pounds," or the 
like. Nowadays* many a prohtl:!Tted trade transaction like the aforementioned 
ones occurs in the markets of Muslims, So. a true Muslim jnust nvoid such 
violations, forbid them, and show disapproval of those who commit them. 

Among the prohibited trade transactions 15 that made by a town dweller 
on behalf of a desert dweller* tor the Prophet (PBUH) said: 

'*A town dweikr sboidd not trade on beludf of a desert dweller"^ 

Ibn Abbas* commenting on this hadith, said, "It means ffta* he (a town 
dwdler) should not act as his (a desert dweUer^i) broker"^ 

The Prophet (PBUH) also said: 

leave the people alone, AS^ wiU give Otem provision Jrom one 
atwtherf 

Thus, a town dweller is prohibited to sdl or buy on bdialf of a desert 
d wel I er. In fac t, what is prohibited is that a (own dweller goes to a desert dweller 
and offers his service to bay or seD somethii^ on his behalf. Yet, it becomes 
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permissible only if the desert dweller ii ihe one who comes to the town dweller 
asking him to buy or sell on his behalf. 

Another type of prohibited trade is that called inah, in which a seller 
sells a commodity on credit to a buyer and then buys it from him at the same 
tim« at a lower price. For examfde, a trader sells a car fbi twenty tfaoiisand 
pounds on cred it then buys it from the same man ( who has jtafit bought i|) for 
fifteen thousa]id pouiids cash. Thus* the original buyer owes the seller twenty 
thousand poundy to be paid iiX the due time. This kiiitl of selling is prohibited 
as it is mere fraud and one of the forms of riba\ In this way, the seller sells a 
smn of money on credit ibr anodiei one M ctsh, makii^ the co^ 
means of fraud. The Pmphet (PBUH) said: 

If you sdl to one anotherwttk "ffioft, hold taih of cam (U. h^Mtne 
occi^ied with -worUtfy gairts)^ become pleased with agriculture, 
atidffve upjihdd (fl^itit^ in the Cause of Allah}^ Allah wiU make 
disgrace prevail over you, and wiU not withdraw it until you return 

(tSr adhere) to your religfon," 

He [PBUHJ ako said: 

^Thete >WW c<me a time when people consider ribd lawful 
means of trude.* 

Endnotes 

1 Zak^h is an annual expfinditure for the benetit ot the Muslim coinmunityn primarily to 
help the poor, required from dwM Miuliau who hare flco«s wealth. Riyfng ZsiifcAb i< one 
of rhe five main pillars of Islam [fbr morf elaboration^ refer to the chapter on Z^cAh). 

2 See the footnote in Ibn Qasim's book entitled "Ar-Rawd Al-Murbi ' " [4/3741- 

3 Al'Biikhari {2li9} [4/44^] and Muslim (3440) [5/200]. 

4 Al'Bukhftrt (5142) [91249] and Mustm (3441) [5/201]. 

5 Al-BukbfLri PUO) [4/446] and Mu^ilirri {^m^} [S/202]. 
e Al'Bukhaii (215S) [4/467 1 and Muslim (3804) [5/404]. 

7 Muslim (3805) [S/404]. 

8 Rib^: A term that i ictude^ usury and usurions gain «nd inttxat 

9AbaDawiid0462J 13/4771. 



CHAPTER 




Conditions of Trade 
Transactions 



Recurrent are the cond itio ns set by a seller or a buyer when concluding 
a trade transaction. Accordingly, it has become a necessity to study and 
tackle the different kinds of such oonditioiu> poiatii^ out the legal and 
the illegal ones among th em . The faqihs f ni ay Allah h ave m ercy on them) 
defined a condition (of a trade transaction) rts follows; "It is obligating 
one oj the two parties (of the sate) by the other Jor the benefit of the latter" 
Accon^i^ to the faqlhs, a transactional condition is invalid unless it is 
made at the time of the tTan:$ajCti0n and embedded in the transactional 
contract. In other words, a condition is invalid if made bdbre or after 
concluding the contract. 

In genetcil, the conditionfi la trade transactions are divided into valid 
conditions aad invalid ones. 
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First: Valid Conditions 

Valid conditions are tbose tliat do not contradict tJie objective of the 
contract. Such a kind of condition obl^tes its fulfillment^ the Prophet 

(PBUH) said: 

"MusUm must ke^ fc 0m conditions they make."' 

Such conditioits obligate fulfiUmeat al^o because all cotiditioTi^ in trade 
transactions are originally legal except for those i nvalidated and prohibited by 
tht^ Lawgiver . The valid conditions are of two kinds; 

I The first kind of valid condition^; of trade transactions is that which 
ensures and consolidates the contract, and benefits the one who sets 
$udi conditions- Examples of such valid conditioiis are those made by 
the seller such as stipulatir^g taking a security deposit or stipulating 
surety; this surely makes the seller free from worry, ITiere are similar 
valid conditions in isvor of the buyer, such as stipulating delaying the 
payment or part of it for a specified term, i.e. to pay it at a specific 
date. So Jong as the buyer is committed to this condition the sale is 
valid. A buyer may seA a co(nditioti concerning a specification of the 
commodity such as requiring a special brand or productn as people 
have different preferences. In such a case, the sale is legally valid a^ 
long as the commcHllty me^ this oonditifm; o1iierwi£e» the buyer 
has the r^t to cancel tlie coatnurt or at least get a compensation 
for the missing stipulated quality. This compensation is estimated by 
comparing the value of the commodity meeting the required condition 
and the one lacking it) and then the difference between the two values 
can be paid to the buyer if he asks for that 

2- The second kind of valid transactional conditions is that in which one 
of the two parties stipulates benefitif^ lawfully firom die commodity 
in a certain way. For example, a seller uf a house may stipulale Staying 
therein for a specific period, or a seller of a riding animal or a car may 
Stipulate ridiivg it to a certain place. J4bir (m^y Allah be pleased with 
him) narrated: 

*77ie Prophet (PBUH) sold a camel and stipulated to ride It (and use 
it) until he reaches Medinar 

(Related byAl-Bnkh^ and Mudim)^ 

Tbj& hfl^ttk $ta.tefi die pemiis&iMlit^ of selling an animal and stipulating 
riding it to a certain i^ace; the ^nme goe£ for «inular transactional 
cases. Another eicample is iriien the buyer stipulates a specific work 
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to be done to the coimnodity. such as buying firewood stipulating that 
the wller should deliver it^or buying doth makli^ ft condition Ihftt the 
«eller shotdd stitch it 

Second: Invalid Conditiotis 

There an tvro Jdiids tjfiiivalld CQodltioii^ 

1- The first kind Is 'die invalid illegal condition that badodly nullifies 
the selling contract, such as when one of die tvro parties stipulates 
anothei- contract within the main one. For example^ it is an illegal 
condition when a seller of a commodity makef a condition that tfie 
buyer louM make him liis partner in buuness, lend him d sum of 
monej^ or allow him to share his house, etc^ or that he say«, 1 sell you 
this commodity on the condition that you rent me your hoine.^ Such 
a condition is legally invalid so it nullifies the original contract. This 
is because the Prophet (PBUH) forbade concluding a celling contract 
based on another conditional contract*. This Prophetic prohibition 
was interpreted by Imilni Ahmad Hm lianbal (may Allah have meicy 
on him] exactly as we have pointed out aborve; 

2- The second type of invaMttaiwactional conditions is the one "irfiich 
itadf Is null and void, yet it does not nullify the contract. For example, 
a buyer of a comirtodity may make a condition thtit he will give it back 
if he undergoes lotis, or a sdler of a commodity may make a condition 
ihat the buyer must not: resell it Such a type of conditions is legally 
invalid as it violates the ptrindple of a buMness contract that ahsolutdy 
aUows the buyer to use the (purchased) commodity in vrtiatever 
manner he likes. The Prophet (PBUH) said: 

"If anyone imposes a condition which is not in the Book (^AHah then 
that coaditwn is itufolid even if he imposes otte hundred conditions^ 

(Related by Al-Bukh^ and Mu^Um)^ 

TTie phiaM "in tiie Boot of Allalf in the aforementioned &Ki& 

to SharVah (Islamic T.aw) including the Qur^n and the Sunnah. 
Still, such an in\';ilitl type of conditions does not nullify the contract. 
To illustrate, m the well-known incident of Barirah, the one who 
sold her made a co(ndition that her wald''^ would go to him if she 
was emandpated Howevet^ the Prophet (PBUH) dedaied that the 
condition was null, yet he (PBUH) did rtotconriderlhecontfacttobe 
invalid. Then, the Prophet (PBUH) said: 
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"Verity, the wctld' is for the emancipator" 

A Muslim [nvolvediti businesses, purchasing and sellings should learn 
the legal rulings on trade transactions as well aj the valid and invalid 
condi^Lons of any busiiiess deal to be anvaie of the leg^ ^tuaticxns 
in sucti deafii^. Thus, MusUms con Bnd k;gal solutions to their 
controversies resulting from trade transactions, most of which result 
from the ignorance of the seller^ the buyer, or both, of such rulings, as 
well as the invalid conditions they set In transactions. 

Endnotes 

1 fir^ft: A scliolarr of Islamic Jurispnidcncc. 

2 Abu Dawijd (3594) [4/161, S« alfto At-TirmidM {1352) tW4]. 
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option in Trade IVansactions 



hhm IS a lenient and comprehensive religion thai tares for Muslims' 
interests and mitigates difficulties to make things easy far tbem. This is 
evident in the legd nJit^ coficeniiiig ti^ tmi^^ 

of the seller and the buyer the choice to consider his own interest so that he 
can confirm what benefits him and aincckaut whatiippeari (o be against his 
interest regarding the sale. Option in sales means seeking that wJiich is better 
in either the conclusion or t he voidance of the sale. 

There are eight types of option in trade transactions: 

First: Optton during the Session 

Both the seller and the Iwyer have the dioice to ccmfiim or CttiKd 
a« lof^as tbe^have not separated from (he place of the deal, for the Prophet 
(PSUH)Baid: 

"Both the buyer and the seikr havelh* option (cfcanc^ngorccnftrmirig 
Uk batgain) a& iong as they have not patted tm4 an stiU U^fther"' 
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His Eminence scholar Ibnal-Qayyim (may Allah have raercy on him) said: 

"The Lawgiver has ordained the option during the session while 
concluding trade transactions for the interesti of the two parties 
to iichieve full cottsent and satisfaction which Allah stipulates in 
transacHom v^ien He says, \..by mutiutl consent*' (Qur'an: 
An-Nistf:29) Sometitttgn a contract is cotidtided W*bouf heit^ 
reconsidered or revi&wed. Therefore, ike perfect Skarf'ah (Isktrik 
Law) necessitates the existence of a session during which rfie two 
parties can reconsider the deai Thus, according to the aforementioned 
kadHh, both the seller and the buyer have the choice to confirm or 
caned ike deal as Jong tis they have not separatedfrom the place of the 
deal HowevcTj ^ the two parties or one of them ignores this aspect of 
choice, the deal k still deemed valid once it is concluded. This choice 
is a right related to hoth the seller and the buyer, and each of them is 
dtlowed to ignore it [..as long as they have not parted and are sttU 
together, or one of them gives the other the option (of keeping ot 
canceling the bargain}' as (fte Prophet (PBUH) said. H^weven ft is 
prohibited for each of the two parties to hasten to J*aw the oCfeer in 
order to prevent him from reconsidering the deal. Amr Jbn Shu 'ayfc 
reported that the Prophet (PBUH) said, \.,and it is not permissible 
for one of them to separate from the other for fear that the latter 
may demand that 0w bargain be r&dnded.' 

Second: Option of Stipulation 

The two parties can stipdatCf or oftsT coEMdi^^ 
certain penod of option (to accept or reject the deal) is to be specified. If both of 

them agree to that, then they have the right of option whether to accept or reject 
the de^ within the specified period This is because the Prophet (PBUH) said 

*Mudims must keep to the conditions they make."* 

Moreover, the validity of the option of stipulation is indicated in the geneml 
meaning of the foliowing Qur'anic verse: 

"^youwha have beHeved^fulfiU [aUJ contracts...'' 

(Qui1kii:Al-Mfidah: 1) 

However, it is permissible for each of the two parties to make a ^edal 
condition to serve his own Interests cvtn. if the other does not make any, 
provided the othei agrees. M any rate, option of stipulation i£ something that 
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concerns the seller and tlie buyer, and ihey are allowed to use it in the way they 
like provided there is mutual cansent 

Third: Option in Case of Deception 

Ifdiie buyer or die sdler is gravdy' deceived due to mlsjud^ ofthesale^ 
he i» permitted to confititi or caacd the deal Tlie Pix^b^ 

"One ^wuM not himn others M^TihoutdotKsedcbenep 
by caustttg harm U> others,'^ 

He (PBUH) also said: 

"TTie property of a Muslim is not Jawfitl (to be taken) except by 
his cpnsfttt^ 

None likes to be deceived througli the sale^ but if the resulting loss is 
insignificant and usuattf occurs Hoong people* the deceived person has no 
option to caned die deaL 

The option in case of deo^ptlon or misjudgment is applicable in three cases: 

Hie first caw is that of deceiving a stranger seller (or merchant) by 
meeting him before he reaches the msaktL If a Muslim enters into 
a hufliness transactian iddi such a fidler (or mercliant), aiul fhe^ 
merchant finds out that he has been paid less^ he legally has the option 
to cancel or confirm the tiausactioti. Im^ MusUm idated that the 
Prophet (PBUH) saidt 

"Do HO f meet: a m erch anion h is way and enter in to huait^ ess transaction 
with him. Whoever meets him and buysfrom him and then the owner 
of merchandise comes into ilit market (and finds that he has been paid 
less), he has the option (to declare the fransnctitm nuH and void)."^ 

Thu5> the Prophet (PBUH) prohibits a Musiini to meet a stranger 
(merchaiit) before he feadies the market The Fnqiiiet 
115 that if «udi amerchant finds out that he has been paid lessi h& legally 
has the option to caiiod or confum the trantactian. 

Salirklnil-IalAm Urn BymtfKh (may Allah have mercy on him) said: 

Ute Prophet (PBUH) str&ivd ^ua a stranger fmerdiant) hat the oprtimt 

to cancel or confirm the trade transaction if the buyer meets him outside 
the marktt (before the farmer kncni/s about the reicni murkit vulue}t^3r 
it is a kind of deception and fraud." 
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Ibiml-Qayyim (may Allah hsve mercy on him) stated: 

"JTits transaction isforbiddei^ asthebuyeramd^dvetheieUermeTduint, 
using the latter's tmamreness qfthe mm^t vflJiu^ ajidpf^ him Eess than 
what is due. Ther^omj £he Prvphet (PBVH) ^ves sudt a merdtant 0ie 

right of option whether tc aincd or confirm such a deal when he enters 
I hi' market (and knows the recent market value). Such a merchant's right 
of option in case of deception is indisputahle, as he does not know the 
actual market value for his goods, and, thus, the buyer is legally considered 
decei^ul Likewise, a sJrengET h^ tfie same right if he is stM something 
exce&dmgly more ey^ensiv^ than that cfdte market ^faiue,*^ 

The second case In which the option In case of deceptkm applicable 
is that of Mflffh, in iiH^iidi the buyer is decdved and ensnared by the 

artificial outbidding of a fake buyer. This is an illegal act as it involves 
fraud and deception to ensnare the buyer; such a kind of sale, najsh, 
was prohibited by the Prophet (PEUH) who said, "Do not outbid in a 
sale in order to enstiar^ (oih&n)r^A simikr formof mth a ^udulent 
aeilii^ is when the owner of th^^ commodity lie$ to the buyer and tells 
him that he has been offered such and such a price fiw his conutfeodity 
or he ha& iDought it art such and such (a price). Likewise, it is 
regarded as najsh wh^n the seller apparendy insists on a certain price 
for his commodity, w h icjii costs much less (dian this), so that the buyer 
take it for the highest price poB&le. For instance, a seller may ask. 
for ten pounds to sell a commodity that is worth only five in order to 
make the buyer par^r a tittle less than ten. 

The third case (in ^^ch the option in case of deception is ^ipiicable) is 
that of a guLlibk buyer. In this regard, Im^ Ibnul-Qayyim said^ 

"The Frophet ^BUH) says, 'Cheating a guUible buyer ts (a kind of) 

rii)a'° A gullible buyer is a person who does not know the actual 
value qf goods and is not good at bargaining. Rather, such a person, 
out of his kind nature and innacence. trttsts the seller. Thus, if such 
a buyer i$gr<tvdy deceived 0trot^ a sak^ he has the right of option 
(whether to cancel the deal or not).'*^^ 

G«ierally speaking, celling based Oil decepllcm is prohibited a£ it is 
a means of cheating the buyer In some markels of Muslims^ vrhsa a 

new merchant offers some goods for $al^ the main market merchuits 
conspire and send one of them to bargain with the seller for a lower 
price. Thus, the seller becomes obUged to sell him the goods at a cheap 
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price (as nobody else uuEblds), Afterwards^ the buyer returns to his 
fellow merchants to divide the g(x>ds amoi^ llieiEsehnes. This is a 
prohibited sale for it b a kind of deception and injustice. In such a 
case, the deceived seller has the right of option to caned tiie deal and 
restore his goods once he knows about the plot. Whoever commits 
such deceitful transactions must give them up and turn to Allah in 
repentance. AlsO: whoever is acquainted with the legal ruling on such 
sales must show his disapproval of those who practice tbetn and report 
them to those in authority in order to receive deterrent punishment 

Fowth: Option in Case of Cheating 

Cheating in a trade transaction means to swindle by miUklng the commod- 
ity s advantage vi&ibk and concealing its defect, Tn such transactions, the seller 
keeps rhe buyer in a state of darkness &o that the latter would be unable to see 
rhe defects There are two kinds of such transactiond cheating 

1) Hiding the defect of the commodity 

2) Displaying the commodity beautifully in order to raise its price 

All kinds of cheating are prohiblledt and the Sharf 'ah (Islamic Law) 
permits the buyer in this case to cancel the deal as he has paid the seller for a 
false quahty In addition^ if the buyer had known the truth, he would not have 
paid that much. An example of such cheating is keepi ng camels, cows or sheep 
without milldng for a long thne before displaying them for sale to make the 
buyH believe ttMt they always give a lot of miilt The Prophet (PBUH) said: 

*Do not keep camels or sheep without milkiTigfor a long time, for 
whoever buys sadj an animal has the option to milk it and then 
decide whether to keep it or return it lo the owner fc»ng with one sd ' 
cf dates (in compen^iWnfor milkiiig it)" 

Another example of such transactional cheating is hiding the defects of 
a house or a used car displayed for sale to deceive the buyer, 

A Muslim trader must tell the truth about his commodity for the Prophet 
(PBUH) said: 

"The seller and the buyer have the right to keep or return goods as 
hng as ^ey have not parted. Ifba^ parties ^eak (fte tnak and 
point out the defects tmd qualities (of the goods), then they mHU be 
blessed in their transaction^ But if they teli lies or hide somethings 
then the blessing of their tmmaction will be destroyed.'' 
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Thus, the Prophet (PBUH) states that telling the truth (while buying or 
seDi^g) is a means to get AMUs Ue»siiigs vdiereas telling lies cau&es th€ blessings 
to he destroryied Hiat k to say^ a little mcouy j^aiiked throu^ telliiig the tnith 
is blessed by Allah^ but much ill-gotten money^ gained IhKn^ ly^^ no 
bl««Hng at alL 

FIftti: Opdon in Case of Defect 

It is the option given to the buyer to cancel or confirm the deal because of 
a defect In this case, the commodity has a defect before sale and the seller has 
not mentioned it or he Jmows nothing about it The legal principle that gives 
the buyer that option in case of defect is diat a considerable defect usually 
reduces the value of the commodity or decreases the material of the caimmodily 
itself. In order to Judge such a detect, the buyer should consult experienced* 
trustworthy traders; if they consider something a defect, the buyer is legally 
permitted to caned the deal, and if diey see no defect that reduces the value 
of 1^ commodity or decreases its material the bi^ has no right to cancel 
the deal Thereibre;, when tfie buyer discovers aad verifies the defect after 
conduding the deal, he is legally permitted to confirm the deal^ taking due 
compensation (which is the difference in price due to this defect) for the loss 
caused by this defect, or ta cancel the deal, givir^ back the commodity and 
taking backbit money. 

Sixdi: Option in Case of False Piice 

This right of option is apphcable m four cases; 

1- When the seller claims that he will sell the commodity at the same 
price he has paid for it. and then the buyer discovers that the actual 
price is more or less than what the sdl«T has daimed. 

2- When one claims that he will make another his partner in ^transaction, 
then the latter discovers that the actual capital put by the former is Uss 
than what he has claimed. 

3- Whan the sdler claims that he wiU gdn only a certain sum of money 
more than what he has paid foi the commodity and then the buyer 
discorers that the actual price is leB& than that 

4- When the seller claims that he will sell the commodity for a certain 
sum of money less than what he has paid for it^ and then the buyer 
discovers that the actual price is Le&s than that. 



I 



CI^LipLLi ■'i: t.^^jLiti[i jj L [ i;3(]iL' ' [ lib I i.^iKii i a i ^.^ 



In these four cases, as long as the actual price differs from the price 
mentioned by the seller, the buyer has the right of option whether to cancel 
Df confix the deal, eccordixig to one of the opmions of (he Manball School 
The second opinion (in the Honball Schod) is that the huyer has no option to 
cancel the de^U but the deal will be based on the actual price, not the ^e one 
told by th« sdler, and Allah knows best. 

Seventh: Option in Ca^ of Difference 

If the buyer and seller differ about the prite. the commodity, its amount, 
or its quality, and they have no proofs each of them must swear by Allah that 
he tells the tmth. After that each of them has the right to cancel the deal if he 
is not satisfied with the o«lh of the other. 

Eighth: Option in Case of Quality Change 

Sometime a buyer purchases a commodity which he has seen some time 
before (concluding the deal), and then he discovers that its quality has changed. 
In this case, th e buyer has the right of option whether to cancel or confirm the 
deal, and Allah knows best. 
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Disposal of a Purchased Commoclily 

Before Receipt and Rescinding 
of Bargains 



In this chapter, Allah willing, we wilJ deal with the rulings on rhe lawful 
di&posiaJ t>f a purchased commodity before receiving it. We will also illustrate 
Kow the bargain is legally toiiL^iuded and when it becomes illegal. 

One should be aware that it is invalid to sell a purchased commodity before 
receiving it whether it is measured, weighed, counted, or measured by cubits 
a& the Imdms agree. The same mlii^ applies to other kinds of commodities 
according to the preponderant view of the Nfiifilim Bcholars (may Alhh have 
mercy on IfaemJ, for the Prophet (PBUH) said: 

"He who ifuy$ a foodstuff not it until he has received U 

with exact full measure.*^ 

CR^Oated by Al-£iikh^i aiid Muslim) ' 
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In another narration, it reads, "... until he has received Uf In Muslim's nar- 
ration* it states, '..unHlhe}m'mi^^editf 

Ibn ' Abbds (may Allah be pleased witb him) said, 7 consider that the same 
ruling (of foodstuffs) ii appH^ to all types of scksf This ruling is directly 
Stilted in the Sitttm<^ (Prophetic TYadttion); Imftm Alimad related that the 
Prophet (PBUH) said 

"When you buy somethmg, you should not seS it uHtU you have 
comple^fy received itf 

Moreover, Abfi Dlwftd rdated* 

"The Messenger ofAUah (PBUH) forbade seUing the goods where 
they are bou^t until ^ tradesmen take them to their houses."'' 

Staeykhtd-lMm Ibo Ikymiyah and hi$ student Ibnnl-Qayyim (may Alhh 
have mercy on them) ^tedb 

"Tfte cause bdtitid prohibiting ^ buyer to sell a commodity until 
he has completely received it is the seamd buyer's inability to receive 

the commodity The original seller may mo/ fieSiver the commodity to 
the first buyer e$peciaily when the former sees the expected profit of 
the buyer after selling the same commodity to another person. In this 
case, riw origind s^ter may dokisbestto caned fte ded wftc*?Mr 
through rescinding or swindling. This ruling is further confirmed by 
the (Prophetic) prokihition of making profit throu^ wto is not in 
ones possession." 

Accordingly^ Musi Ems mLifit adhere to the aforementioned transactional 
legal rulings. When y Muslim buys a commodity, he is not permitted to ^ell 
it until he has fully received it. However^ many people arc ne^l^ent in this 
regardi as they buy goods and sdi th^ bdbrc they recent &^a. or wbexk 
they receive only part of thenii «nd this is not a le^ recdpt of the goods. For 
example^ a buyer may count Sdcks^ parcels, or boxes in the store of the seller, 
and then sell them lo another person, which is not consider^ a legal ireceii^ 
of the goods that enables the buyer to sell them. 

Some may ask, "What is then the kf^rtl receipt that enables the buyer to 
have disposal of the purchased commodity?" The answer is that the legal 
receipt of gaoAs differs according to their Idnd^ every kind has Its awn 
valid receipt. If the goods are measured, weighed, counled, or measured by 
cubUt their valid receipt must be through measuring, weighing, counting, 
01 measuring by cubit respectively, provided the goods are taken to a pbce 
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belonging to the buyer. If the goods are dothes, animalSi Q^vs, or the like^ 
their valid rece^ is fulfilled by takii^ them to a place belonging to the 
buy«r. If the goods can be delivered by hand, such as jewels, books and the 

like, their valid receipt is fulfilled by the buyer's actual possession of them. 
Yet, if what is purchased cannot be moved to ddiver such as houses, lands^ 
or fruit on trees^ its val id receipt is fulfilled by han d i ng i t over to the buyer to 
b e at his disposal as its ne w owner. The valid receipt of a house (or the like) 
is fiilfilled by giving its key to the bvcfet aod handing him over the property 
as a new ownef. 

We httve already mentioned some hiOdl^s prohibiting a Muslim to sell 
goods if he has not validly and fully received them from the seller. Thi« ruling 
serves the interests of both the buyer iind the seller^ and prevents controversies 
and disputes resulting from the remissness of the buyer and seller when the 
former receives the goods from the latter, or when the buyer neither checks 
the commcNlity nor verifies its quality and spedfkations be&n^ emnpting the 
seller from liability. A Muslim must adhere to and carry out the aforementioned 
rulings while concluding business deals. 

However, many people today are remisa in the valid feceipt of the goods 
they purchase, committ ing what has been proh ibited by the Prophet (PBUH), 
and thus they suffer controversies and disputes. Sometimes, the buyer regrets 
when he discovers the actual specifications of the goods (after conciuding the 
deal) and then he cannot cancel the deal except through long arguments and 
dispute whoever violates the orders of the Prophet (PBUH) mmt tegitt and 
suffer consequences in the end. 

Among the transactional acts that have been stressed md highly recom- 
mended by the Prophet {PBUH) is that either of the contractual parties is to 
rescind the bargain if he regrets concluding the sale, does not need the commodity 
any more, or is unable to pay its price. He (PBUH) said; 

"Whoever accepts the demitud of a Muslim to reicind a h<>rg&ii% 
Allah will rescind his faults cn the Day of Resurrection."^ 

Rescinding the bargain means to cancel it giving each of the seller and 
buyer his due right. Among the duties of a Muslim towards his fellow 
Muslim brodier is to a^ree to resdnd the bargain ^en the latter reeds th^t 
uigentty; this is a sign of gentleness and good treatment^ as well as one of the 
requirements of brotherliness and fellowship in Islam. 



34 



I TEIADE TRANSACnONS 



Endnotes 



1 Al-l^ukhiiri {2126) [4/435] and Muslim (3fll9) 15/409]. 

2 Al-Bukhari ('2136) [4/4^1] and Musliiii (3623) [5/410]. 

3 Mu&li ra (3S 18) and ( 3!J2e) {5Mi}9y 411]. 

4 Al-Bukhftrt (2135)^4/441] and Mucllm (3815) [5/408], 
5 Ahmad (1 525J) (5/402 1 and An-NasffS (4610) [7/329]. 
6AbuD4wiid(3499) [3/492]. 

7AbtDiwud(3504) [3/495]. At -Tlrmidhi (1237) [3/.^3l'], An-Nasi1 (4643) [4/340] and 

IbnMajah [2lSa) [3/31] 
&Se^"Al-Mfii?ar Al- !lnisyyi^minAl-Ikhtiya:^Ai-Fiqkiyah" [p. 1*7]l 
9lbnM^ah (2199) [3/36]. 



Ribd 



Verily, the issue of riba h one of the most serious matters that should be 
tackled. In this regard, all ot the heavenly revelations have prohibited deahng 
in it, and Allah warns those deling in it with the severest threat, AlUh> Exalted 

"Thiise who consume interest camwt stand [on the Day ofRe^ 
urrecHonJ except at one ffisndd wfui if bdi^ beaten by Satan 
into btsanlty,,.'' (Qui^: Al-:^qaiah: 275) 

tn this verse;, ASah decrees for Ihe persoi), ifdiQ deds in 
uiteiest thflt he Ibflnnotjtemf from his grav% 

beaten by Satan itOo insanity*. This means that the usurer 0(nly stands &om 
his grave Iiite the epileptic when belog nt the time of paroxysm of ep^epsy. 
P^uratively> this is because the usurer used to accept interest on his money in 
his life and thereby his abdomen became bulky with it. 
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PuitiiennoHi .^ali ti^l^efltem 6w one who returns to dealing in ribd after 
knowing ihst Allah has prbhihited it, lhat he vM erne of the inhabitants of 
the Pine wherein he wrill abide etemdly, Allah, Exalted be He, sgysi 

Ihe cou^imhm afthe Ftra Ihey will abide etermdiy tfmvinJ' 

(Qur'An: Al-Baqarah: 275) 

Allah^ Exalted be He, also saj^: 

"ASUOt defira^intiemt and gives increase fiirtharrties..J' 

(Qurtln: Al-Baqarah: 276) 

This verse means that Allah wipes out the blessing of money tltat is mingled 
with the interest gained fimn dealing in rtbd. Despite the i^ict that the usurer 
may become richer and richer, Allah will wipe off the blessing ofhis moiiey and 
there T#ill be no good in it. Bjftthc th i s mo n ey will result in bad con sequences 
upon its owner; he will be weary in this liie, punished in the Hereafter, and it 
will be of no avail for him. 

In addition, Allah de&cribe^ the usurer a$ a sinning disbeliever. Aliah, 
Exalted be He, says: 

"Allah destroys interest and gives increase for thitrities. And 
AUah does not like every sinning disbeUever^ 

(Qur^n: Al-Baqarah: 276) 

Thus> Alhh lells {us) that He does not like those dealing in rib A. Accordingly, 
deprivation of the Divine love means being hated and detested by Allah. 
Then^re, Allah, Exalted be He, calls the <jne dealing in rM a disbeliever The 
word 'disbelievei' may be interpreted according to two meanings. A® for the 
first one, it refers to the person who is exceedingly ungfutefiil to the favors of 
Allah, Yet. his disbelief does not mean that he is no longer a Muslim. In other 
words, the usurer shows ungratefukess to the divine favors but still believes 
in Allah. This Is doe to the fact that this poscm does not show mercy toward 
the disabled, he^ the pooi^ nor grant a res{^te to the Insotvent person until the 
latter's circumstances allow him to pay (to settle his due debt). With regaid to 
the second meanings the word **disheUever" may refer to the actusil disbeliever 
who is tio longer a Muslim. This is when such a person deals in ribd deeming 
it lawfiil. Hence, AUah, £xfthed be He, describes such a person in tt^ verse as 
a Ithtnittg disbettever** since he is immersed ii^ commlttii^ sins and wholly 
engulfed in enjoying the material benefits illegally acquired from rf&d, and at 
the same time causes harm to others. 
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Furthermore, Allah. Exalted be He, as well as His Messenger (PBUH) have 
declared war agains^t the usurer, since the latter is an enemy of Allah and His 
Messenger unless he stops deal! ng in ribdr Allah describes the usurer as a wrongdoer, 
as fie says: 

you who have believed, fear Allah and give up what remains 
(du£ to you] of hoer&tt ^you ikould be hdievert. And if you 
do not, ^en be informed of a war [ugairi^ you] from AStOt and 
His Messenger. But if you repent^, you may have your principal 
- [thus] you dxfnQ wrong, nor are you wronged" 

(Qurlti: Al-Baqarah: 27& - 279) 

In addition to all these prohibitive Qur^anic verses that deter dealing in 
ribd and accepting interest, many other prohibitive hadtths are stated in the 
Prophets Sunnah (Tradition), That is, the Prophet (PBUH) has regarded ribd 
as one of the great destructive ^\ He (PBUH) has also cursed tile one who 
accepts ribAi the one who pays it, the one who records it and the two witnesses 
to it^ Moreover, the Prophet (PBUH) said that if one benefits from only one 
dirham of rib&> (when he knows that it is ill-gotten money), it will be more 
ttian (the evil of) committing adultery thirty three times^, Inanother narration, 
the Prophet (PBUH) $aid; 

"Rffed is Uke contmitting adultery thirty six times after the advent 
oflskmf 

He, (PBUH), (dao said: 

"Rihd is seventy two degrees (of evil), the least of which resembles 
(in its mtfiUmss) committing tiduitery wSi onels mother!^ 

In this coonection, Stiaykbral-btftiii Ibn Taymiyali (may Allah have mercy 
on him) said 

UteprohSrition ofriM is stranger (because of its degree of sinfulness) 
than the prohihition of gamblings This is because the murer tak£S 

unlawfully an increase (the interest) from a person wfto is in need, 
while the gambler may gain this increase or lose it" 

Then, Ibn liymiyah demonstrated that ribd, beyond doubt, is injustice. 
This is because when dealing in rifea, the rich person invests his power over the 
poor {the borrower), while in gambling, the poor may gain money from the 
rich or both gamblers may be equal in poverty or richness. Then he added: 

'..,As ^tmbling itwohes tikutg money mjusily^ Allah prohibits it 
Yet, the injustks and hmn afficted upon the neeiiy person (^vho has 
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to borrow) due to ribA are net the case in gambling. Furthermore, it 
is known that doing injustice to those in need (as the case of riba) is 
gmvcf lhan doing injusiit'ii^ M nthers who are not in need"' 

Ln addition to this, taking the inlert&t [accrued 1 rom ribd transactions) is 
one of the diaracteristics c^the Jevrs for vrfiidi they- have deserved etertial and 
continual curse. Allah* Exalted be He* ^ays: 

""For wrongdoing on the part of the Jews, We made utdawfalfor 

them liertain] g0ffd foods which had b^en hkwfulto thetttM andfor 
their avertingf rom the way of Allah many [people}. And (for] their 
takitig of usury while they had heenjbrbiddett from it, tind their 
consumingfff^e people's weal^ uttjustfy. And we have prepared 
for th« dishetievers amot^ ^tem aps^ii^pmiahmettt^ 

{Qur^ftn: An^Nis3f: 160 -161) 

The Wisdom behind Prohibiting Dealing in Rihd 

- Dealing in ribd involves consuming people's weahh linjustly. Tli^t is, 
tlie usurer tak£S ribd from people without giving them anythir^ useful 
in Rrurnn 

- Dealing in riba i nvolves causing harm to those iii need and who borrow 
by increasing the debts due upon them {interest ratefi) when they are 
unable to pay their debts. 

- RihA prevents favors and kind treatment among people, blocks good 
bans [i.e. loans without interests) ► opens the door wide for lending for 
interest, whicli overburdens the needy borrowerr 

- Rib^ also results in stopping gains, trades, professions and crafts 
without which other peoples interestfi would not be set right. This is 
because, when the usurer increase* his tnoaiey through ribA^ without 
exerting any effort, then why should he look for other ways to gain 
his livelihood? In this regLird, Allah, ExaUed be He» has made dealings 
among people be based on mutual benefit in return for work or a 
malerial return. Oa the cither hand, dealing in ribd does not involve 
this, ^ince it is siinply giving money multipHed, from one party to 
anothet; without any visible product or work. 

Linguistically, the word ^fibd'* in Arabic means increase, while jurispru- 
dentially ribd means increase in particular things, and it is divided into two 
kinds. The first is riban-nasihh (conditional excess for delay of payment) and 
ihe other kind is ribal-fai^ (the sdling of an item for another of the same type, 
on the spot, but In excess) 



Chapter 6: A'^ 



39 



Riban-NasVah (Delay Usury) 

Tht word ^msl'ah' in Arabic vckvs to delay Riban-msVah involves two types: 

Pint: Increasing the debt on the insolvent person (by way of an inters 
rale). This is the origin of rtb^ which used to be done in the Pre- 
Islamic Period of Ignorance {Al-Jdb:liyyah). It means that a person 
owes another person a sum of money that is to be paid at a certain 
tune. Sok yfhtn it is time ioi paying back> liie creditor ^ves the debtor 
the option either to pay tJi^ ddit Or to allow him miidi more time in 
feturn for an interest on the borrowed sum. Thereforen if the debtor 
chooses not to settle his debt, the creditor prolongs the period of 
payment against an interest, which thereby results in the excessive 
increase of the debt This is why Allahj Exalted be He, pmhibits this 
type of tran^tlons saying: 

1. .A^id ^samiCne is m hardshipj then [let there bej postponement 
uhHI [a tiitu of] eftm.,.* (Qui^ Al-Baqarah: 280) 

The verse sign ifies Oiat if the time of p ay ment is due and the debtor is 
unable to fulfill hi« debt, it is iiupermissifade Sot the creditor to increase 

debt; rather the creditor should give the debtor a grace period. On the 
other hand, if the debtor is wealthy, he is to pay his due debt. Hence, no 
increase on the debt (by way of an interest^ should be made whether 
the debtor is insolvent or not. 

Second; It refers to the riba taken through seUing goods of the same type 
but in excess ( which is the property in the case of ribal-fa^l) with 
deUyii^ ttiedate of delivery whether for both or just oiie of ^e items. 
There are many examples of this type, such as seDing gold for gdd 

silver for silver, wheat for wheat, barley for barley, dates for dates* salt 
for salt and the like. Besides, this type includes selling any type of these 
items for the same on credit. The same applies to whatever shares these 
items in the property (of ribaJ-fadi), as will be pointed out below, 

Ribal-FaS (Excess Usury) 

This type of r^M reto to the sellii^ of an item £^ another of the same 
type but in excess. With re^rd to this issue^ the Prophet (PBUH) dictates that 
this kind of transactions is prohibited in six itemSt namdy, gol*^* silver, wheat, 
barley, dates an d salt. Thu Si if any of these items is sold in exchange for another 
of the same type, then it is prohibited to take more than the odier (in we%ht or 
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tn«a«tiTe], This 1« dtie to^iyMtnamAxd by 'iMdah Ibnu^-^iLiiiit (may Alkh 
be pleased wilh him) as a. masft* (traceable) }^dStfu In ^riiich the Prophet 
(PBUH)sald: 

"Goldis to be paid for gold, iiiver far silver, wheatjbrwheat barley 
for barley, dates for dates, andsi^tfonalt, like fbr like and eqtud far 
equal and paymefjt is to be made hand to hand." 

(Related by Ina^m AJimad and Imim MiiAiiiiti/ 

The above kadtth states the prohibition of paying gold for gold> all its type^ 
coined or not, silver for silvefj wheal for wheat, barley for barley or dates for 
dates, unless like for liken equal for equal and payment is made on the spot, 
Furthermoiej the majority of ^holars uniformly agree on the prohibition of 
sdlli^fUk item as payment aiaother unless both a» 
applies to otiier things ([r^t share the same cause of judgment Yet scholars 
differ as regards setting such cause of judgment. In this respects the soundest 
view is th.1t the comi^ion property in money {coins or banknotes) is its value. 
That is other siniiLu' rypes are to be valued according to the value of money, 
such as those bankiHites used today. Hence, it±smaijitaiiiedpn>hibitedto sell 
any of audi items in excess £br anoilia of die Mine type, namet^ bdng iwued 
in the same country. 

As for the cause of judgnK^it of the rest of the six items - iBentioiied in 
the previous hadith^ namely, v\heat, bailey, datff^: and salt - it is the measure or 
we ight; besideSj such items are edi ble, Thus> the same rul i ngappl les to whatever 
shares any of their pioperty. as regards weight or measure and edibility. That 
is, sudi type of tiansactioiiB (i^ ribtd-faSi is viewed prohibit^ iuifes» ^tvat 
ia equality in measure or we^^ 

In this connection, ShayUml-Igllm Itm Ikymlyah (may Allah have mercy 
on him) «ay9: 

"...Tkecriterionhtprokibitittgthe transacdom of tibal-fa^is measure 

or weight (of items being paid for other items) m addition to t^ibUity, 
This is one of the two views tnaifitained by Imam Ai^rnddL*"* 

Accordingly^ whatever item shares these six items mentioned in the ly^dith 
in that cause of judgment ( namely being ed ible and measurable or being edible 
and can be weighed^ or is paid for as a price), it is to be included in transactions 
condemned as ribd. SimHaiiy; if such items share that cause of judgment as 
wd! as being of the $ame type^ then it is pniliiblted to seU wheat for wheats for 
example^ in excess or with dekyin^ the paymenL This is based on the ti^^tk 
of the Prophet (PBUH), in which he says; 
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"GoMis to be paid for gold, silver for silver, wheat for wheat, barley 
for barley, dates for dates, and salt far salt, like for like and equal for 
equal, and payment is to be made hand to handr 

Furthermore, if the items share the same tsiuse of judgment but di^et 
in type, such as in cases of selling wheat for barley> it is prohibited to delay 
payment; it must be made on the spot. While, in this case it is permissible 
to «ell one type formoreof theoiber. This is due to IhetfldttKiayrhicki the 
prophet (PBUH) says: 

"..1/ ^tese chss& differ, then a$ ymt wish if paymeta is made 
hand to hisnd!* 

(Related by Mustim and AbO mwtid)" 

The phrase "hand to hand" here means that payment must take place on 
the spot before the two parlies separate. On the other hand> if the items are 
difi^rent in bolh cause of judgm^t and type, it is maintained penni^^le to 
pay one lype for more of another, so is the case of delapng parent, such as 
setting gold for wheat or silver for batley. 

Let it he known to you, dear Muslim reader, that it is viewed impennissible 
to sell an item which could be weighed for another of the same type except 
with equal weight. Besides, it is impenni^ble to sell a measurable iCem fbr 
another of the same type except with equal measure. This is due to the hfl^K 
in iriiich the Prophet (PBUH) says: 

"Gold is to he paid for gold with equal weight, and silver is to he 
paid for silver with equal weight csvd wheat is to he paid for wheat 
with equal measure, and barley i$ to he paid for barley with equal 
measure. 

Besides, since items will not be equal when their legal criterion (measure 
or weight) is different, it is impermissible to sell an item that can be weighed or 
measured with a random weight or measure for another of the same type. This 
is because one does not guarantee that both items are equalj hence* ignorance 
of equality is like knowir^ about excess (in one item ewer the other). 

As fbr the issue of money exchange, whether of the same type or not, and 
^riiether money is of gold, silver or banknotes, which are common these days, 
the same ruling applied to the selling of gold and sih^er is to be applied to it 
This is based on the &ict that they share the same propeity^ being of value that 
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can be measured. Thereupon, if an amount ofmoney is exchanged for another 
of the same type, such as gold coins for gold coins, silver coin^: kir silver coins 
or any category of paper money for another of the same type (e.g., a dollar for 
a dollar or Saudi paper diifaams for the llke)> both ecdianged items must be 
equal in value. Besides, payment must take place on the spot. Bowevet; if an 
amotuit of money of one type is exchanged for another of a different type> such 
as exchanging Saudi paper riyals for US dollars, or exchanging gold coins for 
silver coins, both parlies (the buyer and the seller) must be present: at: the time 
of the exchange, and payment must take place on the spot. In such a case, it: h 
permissible to exchange one type for more of tiie oth«' type; both aoxxrdiitg to 
tfadr Toliie, Similarly, if a |wece of gold jewelry is sold for ^Iver dirhams or fbr 
paper money, both the buyer iind the seller miiFit be present at the time of the 
transaction* and tlie pay tnent jiiust take place on the spot The same applies to 
the selling of silver jewel fy for gold coins. 

On thtf other hfiiid, if fi piece of gold or silver jewelry is sold far jewelry or 
money of the same type^ such as in the case of selli ng a piece of gold for gold or 
a piece of silver fbr silver» there ai:^ two matters that should be fiolfilled. First, 
both pieces must be equal in we^iL Second* both ^ hvftt and tlic sdler 
must be present at the time of condudii^ the transaction and the payment 
must take place on the «poL 

With regard to diis, d^alhcig in Hbd implies a great danger that one carinot 
avoid, unless one is wdl acquainted with it» rulings. Therefore, whoever is not 
abl? to know about its rulings by himself can ask the people of knowledge. 
This i.s because it is not: permissible for someont k) undertake any transaction, 
except when being certain that it does not involve ribdi so that his religion 
can be saved and be can rescue bmudf from Allal:^ ptin^ 
He has threatened the nsnrere. It is sAso hnpermisslble to imitate otheiB in 
any kind of transactions, without considering it carefully, esperially nowadays 
when pcftplc do not consider the wsy^ through which they can get their wealth 
and gains: be they lawful or not. In this respeuln tt^e Prophet (PBUH) said; 

"There will come a time when people wit! eat (i.e., take) riha. Even 
ffie ayte who will not eat it tttay not spare its dust (i.e. he will be 
affected by it in a M^ay qt another)."" 

It ii worth mentioning here that there are many usurious transactions 
undertaken nowadays. One of these transactions is increasiitg the debt on 
the insolvent debtor (by^ way of an interest rote) vbt^a one's debt becooKB 
due and one ifi unable to fulQIi it. That is, the creditor allows tihc debtor to 
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postpone fulfilJing the debt and in rrtum, he Increases that debt in a certain 
percentage flccordir^ to the debtor's period of deky. Thi^ is the riM done 
at the Pni-Islamic Period of ^orance {Al J^iliyyah) which is prohibtted 
according to the unanimous agreement of Muslim scholars. In this regard, 
Alkh^Esalted be'He> says: 

^Oyou who Have believed, fear Allah and give up what remains 
[due to you] of interest, if you should be believers. And if you 
do notf then be informed of a war [against you] from AUah and 
His Messenger. But if you repent, you may have your principal 
- [ihus] you do no wrtfttg, n or are you wrot^ed. And if someone 
is in hardship, then [let there be] postponement until [a time 
of] WW*!.." (Qur'an: Al-Eaqarah: 278-280) 

In these noble verses, Allah. Rxalted be He. threatens those taking and 
detiling in rihA with many threats^ These threats involve: 

First, Allah. Exalted be He, addresses His servants saying, "O you who 
have believed^ ^" and "..Afyou ^ould he believers,." which indicates 
that it is not proper for a believer to deal in HbA. 

Second, Allah> Exalted be He^ says, **...fear Allah..!* \MQh, indicates that 
those dealing in riba do not obey Allah nor do they fear Htm. 

Third, Allah says, "...and give vfhat remains [due to yauj of interest,, f 
This part of the verse is considered a divln« command iiiat obligates 
refrainir^ from dealing hi ribd. Hence, this prohibition indicates that 
who«rver deals in it disobeys the Command of Allah. 

Fourth, AIM, Exalted be He, has declared war agamst those who do not 
give up dealing in rih^^ as He, says> "...and if y&u do not.," which 
means if those dealing in riM do not give up, "... then be informed of 
a war {against you ]from Allah and His Messenger.." Jhis means that 
those dealing in riba should come lo know that they, indeed, wage war 
against AUah 3Xid His Messenger. 

Fifth, Allah, Exalted be He, addresses the usurer as a wrongdoer, saying, 
".,but^yimrepeni,youmayhaveyt>urprinc^- [thusjy&u do no 

wrong, nor are you wronged" 

There is another ustirious transaction, namely lending ag^nst a specified 
interest. This is through lending something to someone, such as an amount 
of money, on the condition that the borrowed amount be paid back with 
an interest. It may also be through cxediting an amount of money on the 
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condition thai the borrower must return more than its actual value accoiding 
to an agreed upon percentage. These are eacpiidt usurious transactions 
done in banks as well aa the other bankii^ kistitutions, as they conclude 
transactioiis through Lending loans for those needii^ them* traders, &ctory 
owners, etc. They lend these categories charging them a fixed interest 
calculated according to a specified percentage. Such percentage is increased 
in case of ^iluie to pay the amount of the loan on its due time. Thus, such 
type of lendn^involresboth types of riba^ namely ribal-fa^l (excess usury) 
and riban-nasMi (dday usury). 

Similarly^ depositing at baiddng institutions for a specified period and 
against a specified interest is con^iderad one of the usurious transactions. 
During this period, the bank has the right of free disposal, as regards the 
deposited amount until the msturit)^ diite. So, the depositors are paid (by the 
bank) a fixed interest according to a certahi percentage on the total sum of the 
deposits, such as 5 or 10 percent , 

Likewise, tite issue of 'tnah^^ transactions is considered amongst the 
usurious transactions. It refers to a transaction in which one buys a commodity 
on credit then seOs it in cash to the rame person but at a kss price. In this 
kind of transactions, the buyer takes an amount of cash against the commodity 
previously bought on credit, yet it is but a pretext for giaining ribCt. There are 
many h^dtth^ and traditions forbidding dealing in imh transactions. For 
example, Abu Dawud rdates a hadUb, in which the Prophet (PBUH) says: 

"If you sell to one another with Int^, hold the tails of cows (i.e. 
become occupied with worldly gains}-, arc phmed with agriculture, 
and give up conducting jihad (fighting in the Cause of Allah), Allah 
wtQ make disgrace prev&H over you, and wiU not withdraw it until 
you return (i.e. adhere) to your religion"^^ 

The Prophet (PBUHJ also says: 

"There will cotne a time for people when they will consider ribd 
lawful by means of trader 

Therefore, every MusUm must take precaution lest ribd should be mingled 
with his transactions and money. This is because caking and dealing in it 
are amoi^ the major sins. Besides, no people deal in ribd and commit adultery, 
but Allah, Exaited be He, afflicts them with poverty, incurable diseases and 
injustice from rulers. Moreover, ribd causes destruction to one's wealth and 
wipes off its blessing. 
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Furthermore, Allah strongly warns andthreatensMusilims against accepting 
rj^ makii^ it one of most abominable deeds and one of the most grievous 
of nia|or siu& Allah> Exalted be He^ aUo demonstrates the penalty be inifiosed 
on the usurer in both this life and In the Hereafter, as He started, in the Glodous 
Qur'Sn, that the usurer wages war against Allah and His Messenger (PBUH)* 
Thus, Ailah punishes the usurers in this world throi^h destroying the blessing 
fif their wealth making it subj ect to damage and ruin. How often we h ear about 
people*s huge wealth being damaged by way of fires and flood, thus turning 
its owners into poor peoplel However, if those usurious people still keep their 
wealth acquired through rM, such wealth will be of no use since AMi takra 
away its blessii^ Besides, those people only suffer lihe trouble of its collection^ 
bear its imposed punidunent (on the Day of Resurrection) as well as become 
tormented in the Hcilfire imt it 

In additiO(n, the usurer is hated by Allah as well as by the people, since 
he tai«s money but never gives in return^ collects wealth and withholds it 
&om peoplO} and spends h\xt never in charity. Moreover, he is a greedy miser 
who collects money and abstains ^a^m spending it In goodness. As a resuh, 
peoples hearts and the community are di&inclined towards such a person, in 
fact, this is considered the worldly torment for this person while his torment 
in the Hereafter is more severe and more enduring^ as demonstrated in 
the Glorious Qur^in. This Is because ribA is a prohibited gidn that causes a 
harmful privation and is lefjjarded as a fr^tening nightmare from wliich all 
societies su^r. 

Endnotes 

1 Al^fiuldi&rt (2766) [S/4S11 asd MuaUm (258) [1/2731. 

2 Muslim {4069) {6/231 and (40^]- 

3 A dirham of silver equals 2.975 grams of silvein 
4AhuudC2185B) {5i21S\ and Ad-[)iraqu^ (2S20) [3/13]. 

5 Ahmad [21^54] [5/225|, Ad-Dlrqmtil (2821) [3/131 and Al-Uabaifinl in his book 

AwsC (7151) [7/158]. 
eihnMSjah (2274) [3/72] and (2275). 
7 See; ''Ma}ma'u{FatAtm''{im^\, 347). 

S MArfu" (traceable) hfldith is wh&tever word, deed, approval or attribute, traced directly 
back to the Prophet (PBUH) with a connected or disconnected chain of transmission. 
9 (4039) [6/16] and A^d (9605) [2/4381. 
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1 0 See; "Mtymii 'uJ Fataiva." 

I ] Muilim (4039) 16^16] illld Alidad (9^05) 

l2Mnl!m(4039)r«/l«]«AdAb0DfrwlM(335(>) [3/419]. 

13 Muslim {■15101 [6/17]. 

1 4. AM Daw6d (33^ 1 ) [3/4071, An -NasS'i ^4467} [4/279] and Iba Majah (2278) [3/741, 

1 5 7nd^ A ufliriouft kind of Iraiisactiaii in 
a buyer and then buyi it from him at llie same Time at a lower pricCr For example^ a 
trader sells a car for twenty thousand pounds on credit then buys It from tht same in^ 
(who has just boughT it) ftfr fitteen ttiousand pounds cash. Tfius, the original buyer 
owes the Killer twenty thousand pounds tobcpiiid at tlie due time. 

l«AbaDfrvad(34«2) [3/477]. 
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Selling Assets 



Aisets include houses* Uiidji iind trees. It c^i be safely said that whatever 
is related to these assets vrfim sold, is ibr llie buyen and whatever is not 
rdated to these items femdns fhs property of the sell«r. When both the 

buyer and the seller are iicquainted with these rutir^ they wlU settle any 
dispute that m^y arise between them. Tliey will also recognize each one's 
duties ^nd obligations. This is because IsIueh has not left a matter in which 
there may be a benefit forMudinisorbarm buthji^demoustratedit. Besides^ 
it ihe fuUng» of Iskm are properly applied, any conflicts or disputes will be 
properly sett led. O iie of these matters is selling au itei n wh ik the re are other 
items related to it; auxiliary complementary or installation^; attached to or 
detached from this sold item, besides, the sold item may be of a continuous 
growtii (e.g.> selling a piece of land containing a certain crop that can be 
harvested for maiiy tlin^s; M theiv is a cD(iitinii^ 

thaLAllof th^f^e matters may caiiseadlsputebetween the buyer and the seller, 
as to whom shall all th«se auxiliaries, coiQfdementary items and InstallatioitB 
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belong. In order to issue a judgment in this dispute, the^gi^is (may Allah 
kiAve mercy on ihem) have decided to dedicate a chapLer jn jurisprudence 
and. b<r entt£leiii *'SeDliig Assets and Fruitsf vriierein they have demonstrated 
all such pertmnir^ rulings. 

If someone aeUs a hou^ the sak includes the btiildii^ and toc^ skkce bodi 
are included in die «|)[pelktioii of a housei This $ale also includes whatever 
items are attached to tihe house and considered among its necessities, such as 
door&, stairs, shelves and machineries installed inthehomse. These machineries 
include electricaJ tools, lifting apparatuses, lamps, T^ater tanks positioned 
under the ground or above the roofs, pipes specified for distributing water^ 
alr-conditiouersj etc. This Itind of sale will also include whatever the house 
contsim of trees, plants and sunshades setup in it Thb Sftk ako Indt^i^ 
whatever is inside tlie land of the houfe of solid metals. 

As for objects lodged in the house and detached from it, the sale does not 
indude them. These detached things include wood^ ropes, vessels, furniture 
and whatever is buried in the ground of the house for keeping, such as stones, 
treasures and the like. All these items are not to be included in the sale^ since 
they are detached from the house and are not within its appellatif>n. excluding 
things without which one could not make use of the house, such as keys, even 
if these things are detached from the house, 

if one selli a land, this sale includes whatever is attached to it and which 
will last for a period, such as trees and buildings. In the case of selling a 
garden* the sale indudes the land, the trees, the walls and the bulldii^ 
thereof. If one sells a land with planU that are to be harvested for only one 
time, such as wheat and bariey, dien these plants belong to the seller and are 
not to be included in the contract of sale. However^ if the land is sold with 
plants that are frequently cut (like the grass) or picked (such as cucumber or 
eggplants), the plants belong to the buyer since it is attached to the land. At 
the time of sale» if there are my plants that are to be harvested, they bdong 
to the seller. 

AH of d^ detailed ^planation and rulings are applicable to whatever 
belongs to the sefler and the buyer when selling an asset, in case 1>ath parties 
do rtot ^ree on other conditions. Hence> if a party makes a condition stating 
that such obj ccts are possessed by on ly one of the m, both parties mu£t keep to 
this condition. This is because the Prophet (PJiUH) says: 

"MuiHrtts must k&ep to fhe conditions they nmke^'' 
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If eomebody sells pofliimted date palms, the da Lei ii e to r the seller. Th is i s 
acconfa^ to the ifldJcft, in which the Prophet (PBUH) says: 

"^somebody sells pdlinaied date palms, ike fruits will be for the 
seller unless (he buyer striates ^^teywiU be far Umsdf(and 
the jdZer agrees)." 

(Related by AUBufcMH and Muslim)^ 

The iajiie appl its to other plan ts, SMch ^ gj apes> mulbe n y and p omegran ate; 
if sold after the appearance of their fru^, the fruits are to be for ilitr seller. 
Thereupon, whatevCT is sold brfore the polllmtion of date pahm or the 
appearance of fruits, as regards grapes md the lik£^ such plants and fruils are 
for the buyer ThLs is bnstxl i.m the general meaning of the above-mentioned 
had'ith Besides^ the same ruhjig pertaining to date palms applies to other 
objecLb by means of analogical deduction. 

Thus, we realize how tocmplete and pttvf^ct is ouj- Shif s'nh (Istamic Law), 
which solves the problenisi facing ptople, givtr^ l ights to whmn arc entitled to 
them in a just manner without causing ajiy harm. I here is no problem but 
our Sharf'ah has provided ftjr it a justif^^ing, wise sdhition. This Shan 'ah is a 
legislation from our Lord, the Wise and the Praiseworthy Allah knows vrfiat 
benefits His seirants and what causes hann to them, in aU places and times- 

Thie aie the Words of Allah, the 1^ Great. Who sajFK 

"Oyoui^haveh^UfiVrd, obey AUahntd obey the Messenger and 
Ihote fft mi^mity among you. And ^you disagree over anything, 
refer it to AUah and the Messenger, ^you^mOdbeUmlnAaah 
mtd^LmtDoy. That u the best [way] and best tireadt'' 

(Qur^:An-Ms4': 59) 

Verily no judgment other than that of Allah and His Messenger (PBUH) 
can decisively settle any dispute among people, and benefit them and convince 
the believetSp 

As for thehoman systems of legifilatioin, they are as inqjerfcct and inc^^ 

as humans themselves are. Besides, these systems are influenced by peraonai 
indinatioiis and tendencies, as Allah, Esalled be He, says: 

"But if the Truth [i.e. Allah] had followed their indinatione, 
the heavens and the earth and whoever is in them would have 
been ruined..." (Qur'An: Ai-Mu'minun: 71) 
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Therefore, away witii those vfho have replaced fUc%meot of Allah and 
His Messenger (PBUH) with laws of humansl And may they be mined In tills 
regard, Allah says: 

**THen is it the judgment ofllht ttme of] iptomnce they desire? 
But who h betier than AUtdt inpdgptetitfor a people who are 
certain [in Jai^jr tQur'an; Al-m'idah; 50) 

"Wfe invoke Al^di to render HEs Rcliftion (fshm) victorious over falsdiond, 
elevnte His Avord. iind jir<>teci Mn^Hnis tVotn whatever plots their enemies 
contrivei He the Hearing and the Responsive. 

Endnotes 

1 Abf] DiUT-ud{3:^?'l) I'f/HS]. Si:oiikn Ai- l ii inicibi ( 1^52) [5/634]. 

2 Al-BukMri(237&) [5/62] and Muslmi (3aS2) [ 5/4^:2] . 



CHAPTER 



Selling Fruits 



Fruits are whatever date pa]m$ Of other kinds of trees carry of edible 
ripe produce. One of the rulings on selling fruits is that it is impermissible 
to sell the fruits on trees before the appearance of ripeness. This is because 
the Prophet (PBUH) forbade the sale of fruits until they are ripe (free from 
blight) H He &f biEide both seller and liie buyer such a rate '. Thereupon, the 
Fro|]liet forbade the seller fnim seiling his 

free from any blight lest he should devour the buyer's money unjustly. The 
Prophet (PBUH) also forbade the buyer from ihat kind of transactions since 
he would thus help the scUer in devouring money unjustly. It is also stated 
in the ISvo jSf^j&s th«t the Prophet (PBUH) foriudeseLlirig fruits until they 
ttre almost ripe. Wheu he (PBUH) was asked about the ^gns of ripeness> he 
replied, "They get Ted or yellow (fit for eating)"^ The forbiddance in the two 
above-stated hadithi indicates the invalidity of any transaction concluded 
before the signs of ripeness appear. 
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Besides, it is impeimi^sible to iitll pbiilj until they are almost full-grown 
(safe from blight). This is according to the hft^th related by Imim Miidlm cm 
tiheuithofitf oflbn ' Unmt, stating: 

Messenger of Allah (PBUH) forbade sMttg date pahns until 
the dates £tn almost Hptr and (hejbrbadesdlmg) ears cfc^ unHl 
^tey are white and safe from bii^. He fixrbade both thes^Urartd 
the buyer Jrvm such sde,"^ 

"Diis hfidUh proves that it is forbidden to sell plants until they are almost 
full-grown, that is by becoming white (ears of corn) and safe from any plant 
disease. The wisdom behind forbidding the sale of fruits until they are almost 
ripe and ol plants until they are almost full-^rowrij is dial they are subjected, 
before their iqwness and full growth) to plant diseases and damage. The 
Prophet (PBUH) demonstrates this by stying; 

''If Allah destroyed the fruits (present on the trees), what ri^t would 
one of you hmie to take the money of his (Muslim) bro^terf^ 

He has alio forbidden us from selling ears of com "itntil they are whiteand 
safe from blightr 'Blighf here meaDs -Awy plant disease whldi may afflict plants 
resultiiig in their destroctloa. Tbi£ Prophetic liqunction is verily a mercy ibr 
people^ and a means of preserving thei r mo ney as we) 1 a s preventing any conflict 
that may arise among them^ and which niay lead lo ammo^ity and luitied 

Thereby, it manifestly appears how much attention Ifibm ptfjns the Sanctity 
of the Muslim's property. The Prophet (PBUH) says: 

IfA^ah destroyed the fruits (present on the trees), with what right 
would you (the seikr) i4ike the money of your (Muslim) brotheri" 

In this haditht there is a warn i tig for whoever resorts to tricky methods for 
tnlcing pi;0]>1l^'s money unlawf Lilly. Tliis hadUh nilsn ut^es the MLtslim lo ensure 
the i:>itety oi'hia Eiioiiey anti keep iuviiy livni wivstingit, as the t*rophet (PBUH) 
forbade liie buyer from buying IruiLs until thty are almost ripe and free from 
blight Ihis is because if these fruits yren damaged and their money was paid by 
the buyer^ the buyer's money would be lost or it would be difficult to return It 

It becomes dear from the abcve-meotloned ha^^th that the Prophetic 
prohibition <^ sdliog fruits tmtil they «fe almost lipe indicaten ntaldr^ the 

ruling dependent on the most prabisble condition. En other Words, it is more 
probable that fruits be damii^i-d bcft^re ripeness; thereupon, it becomes 
impermissible to sell themr While* the must probable condition is that fruits 
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be safe from blight after their ripenesSn and therefore it becomes permissible 
to sell them. Moreover, it can be understood from the same liadith that it is 
impermissible for one to expose one's money to danger or waste, even if both 
parties agree tiiat there will be a sort of conqieiisation for the d^n^ed firulte, 
which is considci^ an \msa£a procedure. 

Due to the above, it is impermissible to sell fruits befb^ they ore almost 
ripe, namely fruits can be sold alone without the trees (carrying them) 
provided tb«tthe&e fruits are left (on the trees) until they are i%c before behig 
Aold. However, if these fruits are sold along with the trees or sold in their 
present condition (i,e,H before ripeness)H this becomes permissible according 
to three cases mentioned and demonstrated by the faqihs (may Allah have 
mercy on them). 

First: It is permissible to sell fruits before they become ripe with their 
trees. That is, fruits become part of the sold item ftheir trees) The 
same applies to the selling of the unripe plants along with the land, as 
the unripe plants beloi^ to the land in this ose. 

Second: It is permissibie Lo sell the fruits or unripe plants before 
becoming ripe or ftjll-grown to the owner of the land or the fruits. 
This is because if those fruits are sold to the owner, then he gets the 
fruits or the unripe plants fully> as he is the actual owner. Though 
this kind of selling is valid, it is a debatable issue since some scholars 
maintain tliat tliis case implicitly falls under the general meaning of 
the Prophetic injunction forbidding the sale of fruits before they are 
almost ripe. 

Third: It is permissible to sdl fruits and plants (ears of corn for example) 
before their ripeness and full growth on the condition that they are 
picked or cut immedktely after the sale, and that the buyer can 
make use of them at that time. This is because the Prophet (PBUH) 
forbade the sale of fruits (and the like) before they are almost ripe for 
feiir thnt they may get damaged or blighted; howeverj this will not be 
the case when fruits and plants are picked or cut immediately after 
concluding the sale. By contrasts if the fruits and plants will be of no 
use if they are cut immediately after concluding the sale, selUng them 
becomes impermissible. This Is because this leads to dam^ and 
waste of one's money, wiiile the Prophet (PBUH) £>rbade wasting 
one's property*. 
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Yet, according to the soundestview of scholars in this regard, it is permissible 
to sell crops that are frequently cut or picked, such as grass plants of the pea 
family, cucumbei, eggplant and the like. So, it is permissible to sell their present 
or future produce. With regard to (his, ShaykliuJ-Isl4m Ibn Taymiyah (may 
Allah have mercy on him) says: 

. . The soundest view with re^ftrd to this issu0 i$ that this (the latter) 
kind cf sale is rt&t induded in ^ Prophet's prohihitiim. The contract 
of salE is valid when one sells the present produce and the future 
one Hfkose fruits have not appeared yet. until the frequently cut or 
picked produce becomes dry. since necessity requires this. Thus, it is 
permis^bte U> sdt the frequently cut or picked produce witksut fhei r 
plants,"^ 

Moreover, the great scholar Ibnul-Qoyyim {may Allah hacK mercy on him) &ay& 

"The Prophet (PBUH) only forbade the selling of fruits which could be 
sold at a later Iwte until they appear to he almost ripe. However^ 
fnquin^y cut or picked produce (such as cuamher) is not ittduded 
m tke Pro^et^s prt^ibition!^ 

Endnotes 

1 Al-BukhSrr {1^9i) \4/A97] and MLSlim(3840) [5/418],. 

2 The Two iuMiSt The Two Authentic Bonks of Al-Bukhlri and Muslim. 

3 Al^Bukhflrt [219S} [4/4981 and Muslim {d954) [5/460], 

4 MusMm (3342) [5/419] artd Al-Bukll^iri (2197) [4/502]. 

5 Al-BukMrl (220tJ) [4/510] and Muslkn (3954) [5/460}, 
6A]-BubhflTi(6475) [11/371] and Muslim (4459) (6/2M1. 
7 See; "Majm&'ut Fataiva' (37/205). 

3 See the fbotnots of "Ar-Ray^ Al-Murbi ^ " [4/346] . 



Blighted Fruits: Rulings 



Blight refers to any plant disease affectirig fruits resulting in their de- 
struction. In this regard, ^its may be scAd vrfien they are almost lipe, md it 
is pennissible to sell them^ md afier that (hey may be hit by blight. Divine 
Bl^ts refer to matters that ai*e beyond ihe powers of iiUTinEin intervctition, 
such wind, iieat, drought, Yikitiy caldness, locusts, etc. If the buyer tiien could 
not collect the fruits before being afflicted, the buyer is allowed to take what- 
ever mnouitt of money he had paid fbr those b1 i ghted irvits. Hub is due to th^ 
hadUk narrated by JilMr Ibn 'Abdullah {may Allah be pleased with him) and 
related bylm^m Muslim, stilting that the Prophet {PBUH) has comimnded to 
return the payment of tbost? (fruits) struck with ii bligli^t . 

The aforementioned fiadith signifies itiEtr the blighted fruits belong to the 
seller and the buyer is to take whatever price he has paid for them. Thus» if 
all the (sold) fruits are blighted} the buyer is to be repaid whatever payment 
he has given> but if some of those fruits are blighted, he is to ask only for 
what is equal to the value of the blighted fruits. This is based on the general 
meaning of the above- mentJ oned iifltiif^t. This also applies whether the sale 
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has beeo condiMied h^tut the ripeness of the fruits or afterwardsj according 
to general meaning of this bfldtth and acconUi^ to tiie fsfuMi in wfaidi the 
Prophet (PBUH) says: 

"HowamJdyou fs^e ffte money of your (Mu^hti) hmtherwi^sout 

However, if th* blighted quantity of the sold fraits is little and could 
not be exEictly defined, the buyer, and not the $eUer, is to bear its respon- 
sibility, since this is common atnon^ products. Moreover^ this damaged 
quantity is not considered blight and cannot be avoidedi for example, 
it may happen when birds eat from fruits or what may drop on the 
ground and the like* In this respect* scholars maintain that this quantity 
is not to be regarded as a blighted produce a^ long as the damage does 
not rejuii the third of the whole quantity. Yet, the most preponderant 
opinion is that the amount is not to be determined in this manner, but 
it is to be decided according to the common convention among people 
in this regard. This is because deciding a certain quantity necessitates 
the presence of a proof. 

Scholars (may Allah have mercy on them) maintain that the seller should 
beartht- responsibility of the blighted fruits because when the seller sells the 
fruits on the trees by leaving them to the buyer, fruits are not actually handed 
over. In other words, it is as if he lus not gii%n him those iruits from the start. 
This applies to the fruits struck with a divine bhght 

However, if the fruits are damaged by way of a human cause, such as 
a fire (stMted willfiilly), the buyer is to be given the choice between two 
things. The first is abropting the sale and askir^ the seller to repay what 
he has paid. The seller should then ask the person who caused damage 
to bear the responsibility for what ht? h.i« damaged. The second option is 
concluding the sale and asking the one who has caused the dam^e to give 
compensation. 

The Prophet (PBUH) stipulated tliat fruits are not to be sold untit they 
are almost ripe. Actually, the signs through which trees other than palm are 
known to have readied ripens difier acco(rding to each kind of trees. As for 
jgrap^ the s%n of ripen«s is when their taste becomes sweet This is due 
to the hadith narrated by Anas that the Prophet (PBUH) forbade the sale of 
grapes until they become bkKk (ripen) (Rdated by Im^ Ahmad vrith a 
ttustworthy chain of transmitters) 
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As fbrthe indicatingthe ripeness of other fruits { nuchas apples, watermelon, 
pomegranate, ^ricots, plum, walnuts and the like), it is the appearance of their 
lateness and beii^ fit for eatii^ lliis is based on Itieito^ 
and Mutslim in which the Prophet (PBUH) fotbadc £iuts untH they giet 
]^ . Thi$^£2d!tft is iiarnited in aiKxther wo^^ 

for cucumber and the like, the sign of their ripeness is when they become fit for 
eating. However, grains are known to be ripe when they are fully-grown and white, 
since the Prophet (PBUHJ deems it permissihle to sdi grains only when they are 
fiilly-grown and hard 



Endnotes 



1 Muslim (3957) [5/462]. 

2 lMiin(395Z) [5/460]. See akoAl-Bukbftrt [22ffi) [4/510] sod Mudim {3954) [5/460]. 

3 Ab4DawGd(3371] [3/4321, At-TirmidhM 1231) [3/530] and IbnM9jah (2217) [3/45]. 

4 Al'Bukhart (2196} [4/49SJ and Muslim (3849) [5/421]. 

5 Related by the five Compileti of Hadith except An ■ Nas^L 
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The Salam 
(Sale of Payment in Advance) 



Tht S4ilam is payment in iulvi^i^t^c witli delaying tlie i^ci^ipL of tlic 
sold item. The Mudim faqiha (ma/ Allah have mercy on them) define 
tbx salam as: 

"A conimcL ticcording tm whldi sJui pdci^ of a dearly defined item is 
paid in advance (ft the piace of conduditig the contractt and the soU 
item is to £>e TSfXived hxit^T 

This kind of tnuisactions Is pemiis^ble sa^ording to the Qur'^ the 
Bannoh (Prc^hetic IVoditioa) md tte oansemiu of Muslim »ihDki:& What 
proves tlmt is Allah, Exalted be He, 

*Oycw whoham htiteved, whenyoucimtract a d^pra specked 
Um, htKc Udown.:r (Qurte Al-^arah: 282) 
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Ibn ' Abbas (may Allah be pleased with him) sayK 

"I testify that Allah has made lawful to us (Muslims) to pay in 
(^vaTJce far the price of a thing to be delivered later after a i^e^ed 
term. He then recited this above-mentioned verse!''^ 

When the Prophet (PBUH) arrived at Medina and found its people paying in 
advance the price of fruits 10 be delivered later after a year, two or three, he said: 

"Whoever pays in advance the price of a thing - (ar of fruits." 
according to another narration) - to be delivered later should pay it 
for a specified measure at specified weight for a specified period." 

f RcLitL^ by Al-Bukh^ri and Muslim)" 

This hadith proves thai the salam is permissil>le when these conditions 
are fulfilled Besides, Ibnul-Miuidhir and other scholars report that scholars 
uniformly agree that the salam is permissible MoreDver* people need the 
stdam, since one of the parties of the transaction may be in need fbr beh^ paid 
the price of an item in advance while the other may be in need fi>r buyir^ an 
item for a cheap price. 

In addition to the conditions of selling, there are some conditions ncce:s- 
sary fbr validating the saUimi 

First: The sold item whose price is to be paid in advance must have 
definite properties. This is because items whose properties cannot be 
defined undergo many changes, which causes disputes between th e two 
parries of the sale (at tiie time of receiving the sold item) . Thereupon^ 
the salam is not valid in Items whose properties may change, sudi as 
pulses, leather, utensiht and jeweU. 

SeconiL The kind and the class of the &old item must be defined For 
eiample, if the sold item is wheat, the kind must be defined, whidi 
is wheat here, and the class of that wheat must be defined such a& 

As-salamum {a type of wheat). 

Third: The sold item inust be a specified quantity, weight or measure. 
This is according to the meaning of the hadith in which the Prophet 
(PBUH) says: 

"Whoever pays in advance the price of a thing to be delivered later 
shauld pay it for a specified ttmsure or a specified weight and for 
a specified period." 
(R^ted by Al-5ukhM and Muslim) 
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Besides, if the quantity of the sold item is unspecified, it becomes 
difficult to be exact. 

Fourth: There must be a specified pe riod for receiving the sold item. This 
is because the Prc^het says in ^ above-mentioned h^fth, l.jijr « 
^ecijied period." Besides, Allah, Eicalted be He, soys; 

'^you have h^iewd^ whenymt contract a dAtfor a specified 
term, write Udvwn„r (QuTiiii: Al-Baqarah: 252) 

With regard to this issue, both the hft^h and the noble yerse state thaft 
in the solam both parties ^ree to the cdndition stating that the sold 
rtem is to be deliveted later according to a specified period known to 
both of them. 

Fifth: The item sold must be present when the lime of reception is due, in 
order to be delivered at the stipulared time. Thereby, if that item is not 
available when its time of delivery is due, the salam does not become 
velid, such as paying the price of ripe dat«s and grapes in advance and 
stipulating that the sold item be delivered in winter, (such crops are 
not available at such a time). 

Sixth: The price of the sold item must be paid fulty in advance at the time 
of concluding the contract. This is according to the fiodWh in which 
the Prophet (PBUH) says: 

'"Whoever pays in advance the price of a thing to be delivered later 
should pay it for a i^ecified tn&tsure...*' 

In this connection, Im&m A»h-$li^^t (may Allah have mercy on 
him) said: 

"The transaction of the salam fs not valid, except when the prkc is paid 
in advance and before the two parties ( the seller and the buyer) ieave the 
place where they havi^ concluded the transiKtion. Besides, if the price of 
the sold item is not paid at the time of concluding the contrcii:t, it will he 
r^arded as selling a debt for a debt whidi is impermissibU." 

Senendii The sold item h not to be specific (e.g. a certain house or a 
specified tiee). Rathei; it should be regarded as a dd>t In the $ellcr*5 
liability. Therd^y, the fdlam is not valid v/hea specifying a certain 

house or A certain tree to be given, because this tree or house may get 
damaged before being delivered to the buyer. In this way, the desired 
purpose for which the salam has been decreed will not be fulfilled. 
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Besides, die delivery of the sold item is to be in the same plaee where 
the oontract of the sattsm has been conduded^ if possiMe. If tfiia place \$ not 
fit for deliveiy (e.g. diey conduded the contract at a certain spcA on land 
or at sea), then the place of delivery must be mentioned in the contract 
Moreover, if the two parties agree on llie place of delivery, ihc salain iiccomes 
permissible. Otherwise, they must resort to the place where the contract has 
been concluded, for it was fit for conduding the traiiBaction from the starti us 
mentioned before. 

One of the rulings on the sahm is that it is impermissible to sell ihe Uem 
sold according to the saJam to someone else (by the buyer) before it is received 

This is because the Prophet fPBUH) forbade sdlingfoodstuffe before receiving 
them'. Ill this case, [he hnwAlah' is invalid, since the hawdlah is oniy valid 
regarding a stable debl while the salatn can tht;[^ bo annulled. 

Another ruling oil tVic^n^nm that if the sold item is tiotpce<?{?ntor^ivailable 
at the due time» such as in cases when the trees have not born fruits at the year 
of deltvery> the one who hA& paid £^ dte item itk advance may du>Dse i^iefhei' 
to wait until the fruits ore available, or he may ask for umullirig the contract 
and ask for the money he has paid. This is because in case the contract is 
annulled, it is obligatory for the seller to repay the price paid in advance. If the 
payment given by iheb u yer agains t the sold item is damaged^ a compensation 
for it must be paid. And Allah. Exalted be He. knows best. 

In fac;t, allowing such <i kind of transactions is ^ sign of the facilitation 
and benevolence by which our ^lari^ah is characterized. This is because the 
salam fecilltates many things for people and hdps them do what benefits 
them. Besides, the salam does not involve ribd or the like of other forbidden 
transactiom. All praise is due to Allah for the ^cilitatioa He grants. 

Endnotes 

1 Al IPdm (31^) [2m2], Al-Ba^t (llO&l) 16^30] and ^ JUjm^Razsdq (140^) [^51 

2 Al-BuUiiri (227i'» [4/540| and Muidim (4054) [6/42]. See also Al-Buldiarl (2253) [4/457]. 

iSei^^Al-ijmA " [p. 541 

4 Ahmad (15253) [3/402] and An-Nastf! (4^10) [7m9]. 

5 l^vvAish lbs transference of a deirt ftom tht liability of the Atiitf>r to the liability of 
another penon. 




Loaning and Loans 



The loan means paying an amount of wealth to someone who wants to 
benefit froan it, and then he pays it b&ick kter. This ts amsidered a kind of 
utility $0 the Prophet (PBUH) it mmtb^h as ^ bonxyvrer benefits ton 
it and then pays it bade to the lender. 

Lending Is desirable, and is gready rewarded by AUah, as. the Prophet 
(PBUH) saysi 

77o Muslim lends a loan to attotha" Muslim twice but it wiU be like 
giving it once in charity^ 

(R^ted bylbn Mfijah)^ 

It is said that lending a loan is legally better than giving charity, as none 
borrows except when being in a bad need In a saMk (authentic) hfldUh, the 
Prophet (PBUH) says: 

"He who relieves a Muslim from hardship Ail(th will relieve him from 
the hAfdships (to wkick he would he put) on the Day of Resurrection.'^ 
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So, lending IS considered a good deed as it relieves a Mns^ 
and meets his bad need. Hence, borrowii^ i* not a detestable act for it 
happened that the Prophet (PBUH) borrovred This is related and stated in 
many Iwdiths about the Prophet (PBUH)'. 

Moreover, the loan must be from someone whose loan is legal (valid); it 
is impermissible for the guardian of an orphan, for CKample, to lake ftom the 
orphan's money in order to lend others. The amount and quality of the loan 
must be known and defined in order to make the recdvCT able to pay it back. 
A loan is considered a deb* upon the liability of its recdver, and then he has to 
return it, vri^ut delay, as soon as he can afiFbrd it 

In addition^ it is prohibited ^K>n tb« lender to stipulate any increase to 

his loan. Scholars unanimously agree that if the lender stipulates any increase 
and takes it, it is considered rib^. Nowadays, banks lend money stipulating 
an interest on money* which is plain ribd, whether the loan is the so-called 
consumer or devdopmental loan. It is impermissible for the lender (a bank, 
a person* or a company) to take a stipulated increase regardless of the name 
given to it (profit, interest, gift), or to make use of a utility against the loan 
such as staying in a house or using a car As long as this profiln gift, or utility 
is obtained through stipulation, it is considered impermissible* The Prophet 
(PBUH) says: 

"Any loan that brings a profit is (a kind of) ribd."'^ 

Anas (may Allah be pleased with him) narrated that the Prophet (PBUHJ said; 

''If anyone of you gives o loan (to somebody) and 6ier$ i$ a gift 
presented to hitn or he is askeii to be carried on the mount (of the 
horrawerX he should not ride on it nor should he accept the gift 
except if that used to happen between them (the lender and the 
borrower) heforey 

(Related by Ibn Majah as ^marfil' (traceable) hadtthf 
There are many similar narrations of this hiidith. 

Furth ermore, it is related about ' Abdullih Ibn Saliim (may Allah be pleased 
with him) thai he said; 

If someone indebted to you gives you a load of hay as a gift, do tiot 
accept ityfoT it is ribd!* 

This tradition is viewed by scholars a& a y^dUh narrated about the Prophet 
(PBUH). Tliqs, it is impermissible for the lender to accept a gift or any form 
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of utility from the debtor. Such a profit is prohibited since lending is supposed 
to be a kind of leniency on behalf of the Muslim lender towards the needy 
debtor, and also a means to draw near to Allah. Soj if the lender stipulates or 
antic^ates a profit, then he violates the aim of leodu^ that is to dravr near to 
Allah thiou{^ relievi!^ the needy instead of seekii^ a profit fmm him, s& it 
will not be considered a ^od loan, 

Theiefbce^ Mu&Hms must avoid such transaddous thaiC may involve rih^. 
Moiwver^ they must bave good intexttiions, as regaids ^ving loans and 
domg other good deeds. That is> the purpose of gi^^r^ loans is not directed 
to material gains; rather, it is a means of gaining a moral bet^efit through 
drawing near to Allah. This can be attained by relieving the needy without 
gaining any profit. If a Muslim lender intends to relieve the needy, Ailah will 
bless his money. 

It is worth mentioning that the prahibited profit is the stipulated one. For 
example, the lender may stipulate that he gets back his money with such and 
such amount of money as due intei^ makes use of a house or a shop of the 
boffower^ or gets a gift ftom him. It i$ also ibfbidden that the lender intends 
or anticipates taking An increase even if he does not stipulate such an increase. 
However^ if there is some increase given to the lender simply as an act of 
showing kindness from the borrower not by means of stipulating, there is no 
l^m in that as it is considered of the better ways of repaying IganSn Once, the 
Prophet (FBUH) gave a choice camd in return for a smaU camel that he had 
recdvcd as a loan. Then he (PBUH) said; 

"The best amongst you is he who pays the rights of others hands^ymely!*^ 

According to the SharVah (Islamic Law) and common conventionn paying 
the rights of others handsomely is among the good manners and it is not 
among the prohibited loans that beget benefits as loi^ as such an increase 
i* neidier stipulated nor antidpated by the lender, but it is simply a donation 
from ihe borrower. Likewise^ it is permissible for the lender to accept a benefit 
which the borrower used to give him before the loan m long as it is not given 
to him because of the lo^ 

The borrower must pay back the loan without procrastination or delay as 
soon as he i^ able to afford it, Allah, Exalted be He» says; 

^ Ute rewardfitrgpod [any^tit^ but goodf" 

(Qur'an: Ar-Ra^nin: 60) 
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However^ some people iire remisf' in giving the rights of oUiers t"Speci^tlly 
debts- This is a bad inannei' tiiat ]"Las made inaii)' j'^eopleabsiain iVom kiidliig 
the needy and reheving them. lliiiSj the needy iVlusliin may become obliged 
to borrow from the usurious banks and conunlt what Allah prohibits since 
he finds no one ready to give him a good loan and the lender finds no one 
trustwoi Thy to repay him on due time. Thifi leads to the absence of kindness 
among people. 

Endnotes 

1 The word manltlfih in Arabic uidicaLts scungthing gifted tc be mads use of ttien 
returned to Its opvmer. 

2 Muslim {393&) (S/452I. 

3 Ihn MlV^^Ii [24iG) [3/1531. 

4 Al^Bukhan (2442) [5/121] and Muslim [t79^) 197231. 

5 At-Bukhlrt (2305) [4/608] and Muslim (40B6) [G/3S]. 

6 Al-P^yhnqJ [10933) (5/573). 
71biiMajatit2432) [3/154]. 

8 Al-Biithirt (2305) [4/608] and Musliin (4088) [6/39], 




Mortgage 



Mortgaging refers to the security for a debt again&l an article tliat can cover 
it or its value (in case of n<m-fiilfiDment). 

Mortgaging is permissible according to the Noble Qur'in, the Sunnah 
(Prophetic Tradition) and the ccmsenMi^ of Muslim schaAais. Allah, Exalted 
be He, sap: 

"^...And if you are on a journey and cannot find a scribe, then 
a security deposit [should be} taken../* 

(Qui^: Al-Baqarab Z83) 

When the Prophet [PBUH) <iied, his armor had been mo r L ^jaged ^ . Scholar* 
unanimously agree that mortgagi ng is perm is sibk on journeys and the majority 
of scholars mmntain that mortgaging i» also permissible in residence. The 
wisdom behind the leg^ty of mortgaging is to Iceep properties and protect 
them against loss. 
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Allah> Exalted be He, commands Muslims to write down Lhe debts as 
He says: 

"0 you who have believed, when you contract a debtjbr a specified 
term, write it down.." (Qur'4n: Al-Baqarah: 282} 

And He say« 

"And ifyou are on a journey and cannot find a scribe, then 
a security deposit [should be] taken . . 

CQur'^ Al-Baqarah: 283) 

Such peimissibility is considered of the mercy of AUah upon His servaaU 
05 H« guides them to what benefits them. 

The amount, quality, and description of the collateral must be known. The 
debtor mu$t be legally permitted to contract^ h£ masX possess the coltaterd or 
have permission to deal condusivdy with it Man is permitted to mortgage 
his own property for the debt of another The colIatM^ must be a property 
valid for selling in order to enable the creditor to make ui e of it in case of non- 
fiilMment 

h is permissible to stipulate the collateral in or after concluding the contract 
as Allah says: 

"AMd if you ere on a journey and catatatfind a scHhe, then 
a tecurity depodt [i^wuid bej t^tken*," 

(Qur'An: Al-Baqarahi 283) 

Thus, Allah, Exalted be He, has made the stipulation of the collateral a 
substitute for writing the contract of debt, vAui^ is mitten after the dd>t 
becomes in effect and obllgotCffy to be settled by the indel>ted person. 

The collateral is oWigaCory to be given by the debtor, as he owes the 
creditor who is not obliged to accept the collateral and is permitted to t^ncei 
the modt^ajg^ contract as he akme ha£ a right to claim it It is permissible 
for the debtor to mortage his share (rf a property owned by him and others 
because he is permitted to sdl his share to pay back his debt. 

It is permissible to mortgage the purchased article for its price, as this 
price is a liability on the debtor, te, the mortgagor, and the purchased 
article is possessed by him, so he can mortgage it. For example, if someone 
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buys a house or & car on credit or in cash but the price is not paid yet, he 
i^ permitted to mortgage it so as to pay its price to the seller. However, 
neither the debtor nor the creditor J«^K«t«tdtleil to ^i^OM of the cdLateral 
except after gettmg the permission tftttat. U'Mkx of thon disposes 

of the collateral he causes a lo£S to the other. That is, if the debtoi disposes 
of the collateral without the creditor's ptrmission* he deprives him from 
securing the deal. Similarly, if the creditor disposer of the collateral 
(without the debtor's permission), he will bp idi^^^^^ of a property dial 
does n ot belong to him . 

Concerning m^ng use ol the collaleral^ it is to be according to what the 
two parties (the debtor and the creditor) agree on* So^ if they agree on renting 
or condudhig any olher transactloaa with regat^ to iAk collateral, it will be 
peimififiible. However if dieydonota9R!e(tomfliKu«eoftiiecalktec^ 
ccttateral remains suspended until it is redeciixriL Tke debtor is to Ik made 
able to maintain and keep the collateral^ fbr example, watering, po lltnatin^ 
and floating die tree$» as thi« i£ done for tl^ bene^t of the collatexaL 

The earnings leceived from the collateral ydtfthei by itself (such a^ an 
animal when it becomes fatter or is able tn do some work) or through its product 
(such as offepringj wool and whatever is begotten from it) are considered part 
of the collateral that can be sold with the collateral for fuelling the debt. The 
same ruhj^ applies to the crops of a Ciortgaged land. Besides, if die^e is any 
dan^ge caused to the collateraX the oDU^distfiafi Soi 1^ ^fi^t^g^ i£ to be 
joiiked to the collateral, as it b a. substibiite£cspiait cf it 

Tlie dditoriiiust pTOTide die eq>endltl;^ ofihe coQateral This is because 
Sa'td Ibiid-Musayy^ repotted on the didiiadty of 
be pkased Avidi them] lliat the Pi<>phet (FSUH) said: 

*Wi^ti sotrMme mort^^es an item, it is not to bejbredosedi tttty 
ittatase in its wdut goes to him and my loss or UahiUty must be 
home by him." 

(Related by Ash-Sh^i ^ i and Ad-Ddraquin!i who pades it as ha[7iikg 
a good and authentic chain of tranai^eiEers)^ 

This is because the (x>llatenl is dke patpettf of the dci>tor atkd k b lii« 

responsibility to provide whatever it requires for its maintenance. Also, it is the 
responsibility of the debtor to pay the rent of the store where the collateral h 
kept, the wages of guarding it, and the wages of gracing the mortgaged cattle. 
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If part of the collateral is damaged* the icsx is legally considered collateral 
for the whole debt as the debt is guaranteed by the whole collateral, and as 
long as part of the collateral ^ damaged, then the rest is collateral for the 
whole debt 

If the debtor pays back part of the debt, no part of the collateral is to be 
redeemed until the debtor pays the whole debt 

When the debt i$ dufi, the debtor must p»y bade the whole debt to comply 
with the contiract, wh^er he ha$ g^ven & colkterol or not ASah, Exalted be 
He, sayK 

*'..Jhen let htm who is entrusted disdtargs his trust [ftuthjidly] 
and let him fear Allah, his lord*, " (Qui'^: Al-Baqarah: 233) 

And He aUo says: 

. . and not Uave anything out of it . ,** 

(Qur^: Al-Baqarah: 2S2) 

If the debtor abstains from paying bade the debt to the creditor^ he b 
consideTed a proerasdnator and then the jnif%e is to oblige hhn to pay back 
the debt Howeven if the debtor still refoses to pay back the debt» the judge 

must imprison and effect discretionary pnnishmert on him unlil ht pftys 
back the debt. Then, if he does nol pyj' bc\ck the debU the judge is to 5ell 
the collateral and pay back the debt, i he judge must behave on behalf of the 
debtor ^Hben the latler refuses to pay back, since such a debt is an obl%ation 
on the debtor and the collateral is a mere guarantee for the debt to be ret^imed 
when due. If $onie money remains after payii^ back the debt, it must be given 
to the debtor asTt bebn^s to him. Yel, if the money of r!ie sold collateral [.lues 
nol covtr ll^e debt> the rest of the debt is still on the credit of the debtor and 
he has to return it. 

If the collateral is an animal which need£ expenditures and is kept by the 
creditoi; the wise Lawgiver petoiite him to ride ft, if ^ is a riding animal, and 
to milk % ]£it is a milch aninial, provided that be provides the expenditures.. 
The Prophet (PBUH) say& 

"The mor^iaged animal can be used for riding as long as ^ is Jed, 
and (fte mOk of the milch animal can be drunk according to what 
one spends on it. The ow ^v^jo rides the animal or drinks its milk 
should provide ihe expenditures!' 

(Related by Al-EukhariJ^ 
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SOi whoever rides Iht tinima! or drinks its milk must provide the expen- 
ditures in return for his making use ot il. Any other utility gained from this 
animul belongii to its owners the debtor. 

HuHil-Qayyim [may Allah be pleased with him) says: 

"The hfnitth as well as the general principles and the origmal 
rules of the Shari'ah (hhunk Law) mdii:ate that the Muslim 
must take care oj the mortgaged ammal in order to observe the 
itrders of Allah. Moreover^ the o^^ner of such an animal has ths 
rigfit of ownership and the mortgagee has the right to guarantee 
his own property (by keying the coUateral). If the mor^gee 
keeps the animut and n&ither rides nor milhi it, he misses his 
right to make use of it. Thus, depetuiing on justice, analo^CffV 
deduction^ as well as the interests of the mortgager, mortgagee, 
and the mortgaged antm aI the mortgagee is permitted to rids 
Hfid milk the mortgaged animal in return for his providing its 
expenditureSr When the mortgagee lawfully makes use of the 
mortgaged animal and provides the cxpendituTes^ ^is satisfies 
the interests of botfi the mor^ager and mortgage and keeps 
their ri^ts."* 

Someof tfae^i^ihs^ (may Allah have mercy on them) maintain that there 
are two categork$of calloteralfi: The firKt needs expenditures while the second 
does not. The first category of collaterals is divided into two subcategories. 
The first is the animal that can be ridden or milked whose ruling has been 
explained ftbove. The second subcategory is not To be ridden or milked such 
as the male or femak slave. The mortg^^jee is not pcimiued to make use of 
this kind of coilateraU except with the permission of the mortgager, So> if the 
ovmer of the ahtve permits the mortgagee to make use of the slave provided 
that the mortgagee pravides the expenditures, then it is pennissibJe, as this 
is comidered a sort of compensation. Hie second cate^sry of collaterals is 
the kind that does not need expenditures, such as a house, belongings, and 
the like. The mortgagee is permitted to make use of this kind of collaterals 
with the permission of the mortgager except when this collateral guarantees 
a loan, for it is prohibited to gain any Interest out of a loan as we previously 
e^lained that it ie a kind of ribA. 
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Endnotes 



1 Al-Bukhftrt (2915) [mill See also Al-BoUM (206B) [4/3fi2] aodMu^ [4090) [6/401, 

2 Ad-Daraqurnl (2S97) [3133] andAl-Ba^nqKUZll) rei/65].Seealu]IbaM^{244],) [1/161]. 
3Al-BiikhSr( (2513)15/177]. 

4Scethe footDDtalD *Ar-Atni\djU^Jlfur^^ * [5^1]. 
5 At^: AAchol^af Iskmic Jnnsj^rDdence, 



Guarantee 



Guarantee is one of the legal ways to record debts, in Islamic terminology, 
ItisthcguarantoE^coimmtiiieii^ to pay bade ttiedfiliit of anotlier person v^iJle 
this person is still <»nslder«d the original debtor In this case, the guarantor 

must ftilfill the obligatioiis of the debtor. For example, the guarantor may iay 

to the creditor^ "1 guarantee the debt of sn and so" Guarantee is permissible 
according to the Noble Quran, the Sunmh (Prophetic Tradition), and the 
consensus. Allah^ Exalted be He» say&: 

". ..Mut for he who produces it is [the reward of] a cameVs toad, 
andlfim respottsiblefor it." (Qur'^ri; Ytlsuf: 72) 

The word **respotisible'^ implies that this person is a guarantor, 

Imim At-Tif midhi t^^lea, as a tsiarfu, ' (traceable) tyitditk, that the Prophet 

(PEUH) says: 

"The guarantor is responsible for (paying) the thing he guarante^d"^ 
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Scholars unanimously agree that guarantee h generally permissible. The 
Interests and n^t^ of people necessitate the permisibility of a guaraxtee, as it 
is a uieai]s cf coopafotioii in jrigjhLteoiuness and piety so as to relieve Muatims 
difdciilties. 

In order to maintain the validity of the guarantee, tlie guarantor must be 
legally permitted to dispose of his assets since guarantee is a form of financial 
obligation. So, a child or a weak-minded interdicted nf his legal capacity is not 
perm itted to be a guarantor. Moreover, the gu arantor must accept { w i llingly) to 
bear this liability, and if he is forced to do so* then the guarantee becomes void. 
Siooa liability k a vduntary declaration to fiiMD an obl^tioEw a guarantors 
consent is obligaicry, as is the case of finandal donation. 

F^[irtliermore» guarantee is a kind of benevolence to benefit and help llie 
guaranteed person, so it is impermissible Co take compensation out of it. That 
is^ compensiition resulting J&om guarantee is as prohibited as a benefit nsulting 
from rt loan. The guarantor must pay the debt on behalf of the guaranteed 
person wheti time is due for the creditor to ask for it. When the guarantor 
pays the debt, he is permitted aftenvards to take bad? the same amount of 
money from the guaranteed person without any interest, since guarantee is 
l^ally intended to show leniency and help the needy^ not to ^loit and place 
burdens upon them. 

Guarantee is valid when the guarantor ffves his co(nsent by whatever 
wonis indicate this, such as "[ am responsible for this debt" ''I guarantee this 
debt," "This debt is on my liability.*' and the like, since the Lawgiver^ does 
not necessitate a specific phrase to be said and it depends on the common 
convention of the society. 

The creditor has the right to ask the guarantor or the guaranteed person to 
get his money back as it is a debt on the liability of both of them. The Prophet 
(PBUH) says: 

*77w guarantor is responsible for (paying) the thing he guaranteed." 

(Related by Abu Dawiid and At-Tirmidhi who grades it a hasan 
(good) hadfth)' 

This is the opinion of the majority of scholars. However, some scholars are 
of the Dpinion that the cretMtor has no right to ask the guarantor to pay him 
accept when it is iWcult to ask the guaranteed person for the debt. This is 
because a guarantor is legally considered subsidiary to the original debtor, and 
he is not to be asked for anything except when it i& impossible to get the debt 
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from the debtor. Guarantee, like raOT^fl^i^ is a way to guarantee the of 
the creditor the collateral is not to lie taken by the mortg^ee except when the 
mortgager cannot pay back the debt al its due time. It is not acceptable to a&k 
the giiarflntor fo r tb e deb t as ! o n g n s X\\c gu a rantoed p e r';o n c n be fou n d and is 
able to pay. According to common ctn-ivcnMoii, tbt: creditor Lisks ihc gimmnfoT 
for the debt only when the guaranteed is not found or when he ui^iahle to pay 
it back This is the meaning implied by Ihiml-Qayyiiii who condudes, ".^.Thh 
is the preponderant view as you see."^ 

The hability of the gudraiitor is not absiDlved until the liability of the 
guaianteed person is dischai^ed whether by paying back his debt to the 
creditor or by being excused by hiin» 

Moreover, ii is permissible for the debtor to have a nurobo- of guarantors 
whethK" e^fery guarantor daims hability on the whole debt or on only part of it 
However, the responsibility of each of the guarantors is not absolved until the 
responsihUitiea of ail of them are discharged or when the responsibility of the 
guaranteed person is ab.s<ilvt'd. tr i?i not necessjiry for (he guarantor to know 
the guaranteed person to make liis guannUCL' valid. The j^ujjrriiUnr can simply 
say to the creditor ""I guarantee the per&oii who is indebLed to you" Likev^ise^ 
it is not necessary for the guarantor to kncfw liie creditor as the consent or 
knovrtedge of either the creditor or the guaranteed person is not necessary to 
make the guarantee valid In additiort, it is permissible to guarantee a kiioivn 
amount or an unknown amount If it is to be known afterwards, as Allah. 
Exalted be He, says; 

*'...imdjbr he who prodacei it if [die reward of] a camel'k load, 
and I am re^tmsitlefar (Qur'^n: Y6»uJ: 72) 

This is because a camel's load is unknown at first but then become* known. 
This verse implies the permissibility of guaranteeii^ a known amount or an 
unknown anioiint if it is to be known afterwank 

It is penni^ble for flie guarantor to bear sellers responsibility if the 
commodity' turns nuE Eo be possessed by someone else Also, it is permissibk 
for ri Muslim person \<^ guarantee the obligations of someone else, such as 
paying back hi& debt and the like. 
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Endnotes 



1 Ahmad {21195) [5/267|h Ab4iMwM{3565) [3/527j. At-Tinnidhl taUS) [3/433] ibn 
MAjah [2405) [3/I4J1. 

2 The Lawgiver of Shari ' ah {Islamicr Law) ifi A] lah . Eiahed be the term can olio refer 
to the Prophet (PBUH) as he n^-er orrinintd but what was revealed to hJm by Allah. 

3 Hasan (gppd) tiidtth U a tadfih whose chain of transmission is linked to the narratiau of 
an ftnthoiitf with weak nactitud^ aod Ihe j^iH^ 

4 S«: *nAmAl~M(iwii^'in' [3/41 1). 



Suretyship (Kafalah) 



Soretyship {Kt^Hak) is ooe^ cominitiiieiit to present tha indebted person 
tn the creditor. So, suretyship concerns the guaranteed peison hinisdf and 

it is valid far anyone in debt. No suretyship is permissible for prescribed 
punishments beciiust; suretyship depends on cerlEiinly while prescribed 
punishments are not to be execaied when combined with su^piaojs proofs. 
In addition^ suretyship does not apply in a case of retribution as it is to be 
executed only on the ofiendcrs. It is impermissibile to execute legal retributian 
on a surety when the one guaranteed cannot be ^nind 

The surety must give hi* consent In order to make suretyship valid, as he 
is not obliged to bear the responsibility of suret^'shtp. The obligation of the 
surety is legally absolved if the guaranteed person dies. Likewise, the surety 
is le^lly absolved when tiie guaranteed person submits himself before the 
creditor at the due time and place shtce he then fulfills the obligation cf the 
surety. Howevei^ If the surety cannot present the guaranteed person at thedtie 
time or if the guaranteed person has been absent for a long period durii^ 
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which he cculd have been presented, then the surely must guarantee the debt 
This is according to the general meaning of the Prophetic hadiih in which he 
(PBUH) says: 

"The guarantor (here the surety) is responsible for (paying) the thing 
he guamnteed^^ 

It is permissible to guarantee the acqLjaintance of a person. For example, 
a person comes to borrow money from another and the latter ««ys, "I do not 
know you, so I will not lend you" then a third person says, "J guarantee my 
acquaintance of him to you" meaning "I know who he is and where he lives". 
In such a caLse, the surety [who guarantees the acquaintance of the guaranteed 
person) is not only requ ired to mention the name and address of the guaranteedi 
bfit be must also present him to t]ie creditor. If the guaranteed pei^on is idive 
and the surety cannot present bisi to the creditoc, tibe surety mu^ gu^xanlec 
the debt (pay it back) as h e is the o n e who has guaranteed the acquaintance of 
the debtor (the guarenteed person) and persuaded the creditor to lend him. 
Such an acquaintance is like saying, "I guarantee to present the debtor to you 
whenever you wantL." 



Endnotes 



i Aiimad {221^5} [5/267], AbQ DSwud (3565) [3/527], At-Tirmidlii (2125) 13/433] and 
nmM^(2405) [3/141J. 



Hawdlah (Transference of Debts) 



ThcfaqthB deOne hfiwditA as the transference of a debt from the lUbiliiy 
of the debtor to the liabililjr of another person. Hie transference of debts 
is perm^sible and approved by the Sutmah (Prophetic Thidition) and the 
consensufiL The Prophet (PBUH) sa^ 

'If the dtbt of one of you is trttn^rred (from your debior) to a rich 
debtor, he shouid agree,"^ 

The same jtoiflirfr is narrated with a di£fei^c^ 

'^Whoever is tramfimd(fnfm his debtor) to a rich d^ftor, should 
t^r^^ 

Maii7 scholars maintain that there !» a conxmua on the pennissibihty 

of the transference of debts. The traniference of debts is a kind of leniency 
legally intended to facilitate the transactions of people and help them meet 
their needs, pay back theii debts and be comfortabi& 
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Some people think that the permissibility of the transference of debts does 
not accord widi anak^^cal deduction. They allege that it is a kind of fielling a 
debt hr imdlier ddit, which is fbrbidden. Hov^ryer, ^ great scholar nmul' 
Qayylm argues against this c^inlon and afTirms that the pe rmis&ibility of the 
transference ofdebts is not ail occepdon as it ifi a kind ofpayic^ back debts not 
of seUir^. He says: 

"Even if the transferen ce of debts is a kin d of selling a debt for another, 
the Lawgiver does not prohibit ii since the principles of the Shari "ah 
(Islamic Law) necessitate th e permissibility to trrm^tr a debt from the 
Uability of the origimd debUtr to Uability of a new one (substitute 

There are some le^ conditions on the transfeience of debts to make it 
vaHd They are &s fbHowis: 

First: The debt mnst be under the responsibility of the substitute debtor 
dnce the tt^ansieFcnce of debts obli^ the substitiite debtor to p^ 
the debt back. If the debt is not yet determined to be under the 
responsibility of the original debtor^ its transference is not valid as it 
can b^ canceled. For ejtample, it is not legal to transfer the price of a 
purchased article as long as it is still subject to approval. Also, a son 
cannot transfer his debt to the credit of his fether unless his ^ther 
give$ hifi consent 

Second: The substitute debt must be Identical to the transferred debt 
with regard to the kind, e.g. dirhams for dirhams. Likewise, the 
substitute debt and the transferred debt must be equal with regard to 
the description^ Srg. Saudi currency for Saudi currency. Also^ the two 
debts must have the same time for due payment^ whether they are to 
be paid in cash or on credit That is, the transference of d^Jts is not 
valid if one debt is paid in ca^ and the other is on credit, or if the due 
time of one debt is after a month while the time of the other ii after two 
months. Besides, the amounts of the two debts must be the same; it is 
impermissible to transfer A debt of one hundred riyalsn for example, 
for another debt of only ninety riyals- This is because the transference 
of debts, like lembi^ loai^ is Intended to be » kind of leniency not , 
a means to gain profit Hence, if theie is any difference in the value 
betvreen the two debts> this will violate the legal objective of the 
transference of debts, which is leniency and set instead the objective 
of gaining interests which is impermissible in the transference of debts 
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and in le^iding Joans. Howevei: it is permiKibk for the original debtor 
to transfer only part of his debt to the credit of » substitute debtor, 
or tp transfer his debt to the credit of someone owii^ him more 
than the original debt, and the remaining debt in each case Js still 
due for its creditor. 

Third: The conaent of the orSgmaJ debtor is necessary here* as he is 
not ob%ed to pay back his debt through transference. However, 
the consent of the creditor is not necessary. Also, the consent of the 
creditor is not necessary in order to transfer the debt to the credit 
of a rich person who is not procrastinating. Rather, such a creditor 
must be forc^ to accept the tnmaference of the debt and then he has 
the right to daim his loan from the substitute debtor* The Prophet 
CPBUH)saLysi 

^Procrastination (deU^) in jwyingdebts by a y^ed^y person is ir^ustice. 
So, if the debt of one of you is transferred (from your debtor) to a rick 
debtor, he should agrse," 

(Related by Al-Bukhfirl and Muslim) 

In another narration of this hadWu the wordii^ is: 

"Whoever is inva^ft^rm-l (from his debtor) to a rich debtor, should agrse' 

This means tluu Uit^ creditor should agree on the transference of 
his debt. If the substitute debtor is not able to fulfill the debt or may 
procrastinate, them diecreditoris not obliged to agree to the transference 
of the dd>t to that person as this may damage his interests. 

In this respectn the indebted persons who are able to pay back should 
iiasten to be absolved by payingbadttheir debts to the original creditors 
or the substitute creditor for whom the debt becomes entitled through 
transference. The indebted persons should not ruin their repuiadons 
through procrastination. Often, we hem the creditors complaints 
when they suffer from the illegal delay and negligence of the debtors 
in paying back their debts. AJso, we frequently hear the creditors^ 
complaints owLr^ to the procrastination of the rldi sobstitiite deJSors 
in pscj/mg back their due transferred debts, since they cause a lot of 
difficulty to the creditors. This has made the transference of debts a 
repulsive matter which many people dislike because of the injustice of 
the substitute debtors, 
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When the ir&nsfercnce of debts meets its aforementioned legai conditions, 
the detH transfers fmm the liability- of the original d«tor to the liability of a 
substitute <iefato^ and the original debtor becOEEi«$ al»clved This is because 

the transference of debts means the transference from one iiabdlity to anotliei. 
Thus, the creditor is not permitted to claim his right from the original debtor; 
rather, he has lo refer to the substitute debtor in order to get back his right or 
reach an agreement with liLtn. Therefore, the legal transference of debts is a 
permissible wijy to pay badt the deb^ as it makes thi^easyfbrp^oplev^en 
they make use of it in a gppod manner vnthout deception or procrastinatiDn. 



Endnotes 



1 Ai-Bukh^i (22S7) (4/585] and Muslim [5/471). 

2 MeaHoned hi the book entitled 'Al-Fa^' [5/587J. 

3 See "i ^ifljft AI'Mitwaqqi ' ^ [IJ^Sd] , 



Commissioning ( Wakdlah) 



In Islamic terminology* wak&iah (commi&sionii^) refers to the act in which 
a legaUy accountable person appoints another legally accountable penon to act 
on his behalf in a certain nutber in vrfiidi sudi authorization j$ pennlssibk; 
Commissioning is permissible accondii^ to the Noble Qur'dn, the Smmh 
(Prophetic Tradition), and the consensus of Miulim scholars. Allah, Exalted 
be HCj sap: 

"...SosettdottBofyou wi^ this sU^fer coin ofyauts to the city.." 

(Qur'4n;Ai-Kahfi 19) 

And He says; 

"ffw^/ taid, "AppoitU ms over dte sWrehouses of tke land. . .* " 

(Qiir'4n:Ylisuf.55j 

nAnd He also says: 

"..^uadjm- Amv enjoyed to wlkct [Z^ikAft]. 

(Qur'in; At-Ibwbah: 60) 
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Moreover, the Prophet (PBUH) authorized 'Urwah IbnuJ-Ja'd to buy a 
ewe^' authorized Abu Rdfi' to perform the marriage contract on his behalf 
with MaymOiwh,^ «ad ii«ed to send his men to collect Zak^ In addition, 
Al-Muwaf^ and other scholars m^t^ that there i$ a consensus on the 
pennissibility of commissioning. The wisdom behind this permlssibiiity i$ 
that peoples needs necessitate the legality of eouunissionlng since not every 
person cati do himself wiutever he needs. 

What is R^qtikvd M Order to Make CiHmuis^^ 

Commissioning is confirmed by any statement that indicates permission 
for i( (e g, "Do so and so" or "1 permit you to do so and so"). It is permissible 
to accept commissionii^ instantancoust)' or to defer it This is due to the 
fkct that the Prophefis reprcsentatim deferred their acceptance when he 
(FBUH) commissioned them. Furthermore, comniis$ionit3g can be timed or 
conditioned. For example, the authnt izer may say to the representative, "^You 
wiJJ be my representative for one month" or ''When the lease period of tny 
house expires, yon can sell it." 

The authorizer must designate a particular person, so commissioning 
becomes void if the authorizer says, ^'l authorize anyone of these two persons 
to be my representative" Also^ commissioning becomes void if the authorize r 
appoints £omeotie whom he does not know. 

Mattm in Which Ccmmissiouii^ is Permissible 

It is permissible for a person to commission another in matters in ^riiich 
representation is permitted^ such as concluding or cancdii^ all kinds of 
contracts. To clarify, selling, buying, renting, lending loans, and speculating 
are examples of concluding transactions, while divorce, khur (the wife's 
release for payment), emancipation, and cancellation of the sale are examples 
of canceling the transactions. 

Commissioning is ako permissible in the matters relating to Allahs 
rights (some acts of worship) in which authorlz^^on on behalf of someone 
is permissible. This Is like the distribution of Zak^ and charity, fulfillment 

of vofws, expiation^ and performing Hajj and Umrah (Lesser Pi^image), 
according to the reltUiiXl lUithciUi^" proofs in this regard. However, designating 
a representative is not permissible^ in Ihe matters relating to individual acts 
of worship^ in which authorization on behalf of someone is not permissible, 
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such as performing praj^er, fasting, and the purification of major and minor 
ritual impurities, since the&e acts of worship are to be observed by the legally 
accountable person himself 

In addition^ commissionLng is permissible in investigating and executing 
the prescribed puntsKmente as the Prophet CPBUH) said: 

"O Unays! Go to the wife of this (man) and if ^he confesses ( that she 
has committed aduHery), then storK her to dea^!* 

(Related by Al-Bukhai i and Muslim)^ 

The authorized (commissioned) person has no right to designate anodier 
representative to act on his behalf except in the following matters; 

Pirst: When the authorizer permits the authorized person to do so by 
saying something like> "You can des^nate a representative to act on 
your behalf if you lifce) or (Do as you like).* 

Second: If the designated act is not to be carried out by the authorised 
person^ as he 1$ an ho(norable person who is far sbove doing sudi 
an act 

Third: If the authorized person is unable to carry out the designated work. 

Fourth: When the authorized person cannot do the designated work 
ptopeity. 

In afbtemeiitioned &>Mi cases, it is impermissible for the authcoked 
person to dcs^ate anyone except a tnistworlhy representative. 

Comniissioning is permissible for both the authorizer and the authorized 
person as it is considered permission ^ven by the autfaorizer and a service 
rendered by the representative; but both are not obl^tor]^ each of llie 
authori^r and authorized person is permitted to cancel coirunissioniif^ at any 
time he desires. 

Matters Nullifying Commissioining 

Commissioning is nullified by cancellation^ death, or absolute madness with 
regard to either of the parties. This is because commissioning depends on the 
life and sanity of both parties, so when one party lacks either of them, it becomes 
invalid CommLssionlng also becomes irrvalid if the auOiorizer discharges the 
authorized persoiii or when either of them is interdicted of his legal capacity 
due to his foolishness, (since he then lacks the authority of disposition). 
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When Commissioiiiiig Becomes Permissible 

Whoever has the authority to dispose of somethmg tan au&orize or 
be authorized in regard to this same thing. However^ whoever no legal 
authority to dispose of something, hii repress rttallve has not the authority 
to dispose of this same thing, with greater reason. A representative who 
is authorized for buying and selling ^ ^ pertnitted to sell or buy from 
himsdf as the customs necessitate that a person sells and buys &om olhers 
not from himself lest he shouJd be suspected- Likewise, he is not permitted 
to sell or buy from his son, tether, wife or those whose testimony in his 
^voristo be rejected because there is suspicion of favoritism and partiality 
due to &mily rektioas. 

Actions Related to the Authoiiier and the Authorized Person 

The au^ori7er must fulfill some Legal commitments with regard to trans- 
actions, ^ch OS dehverii^ the price, recdving the purdiased artide, cancelirtg 

tratisactiojis for defects, asking for his rij^ta and gutiianteeing the ri^ts of 
the other party As for the authorized person who is authorized for selling, he 
may deiiver the purchased article bul he is not permitted to receive the price 
without the permission of his authori^er or at least a situation indicating his 
prnnis^ion. For example* the atithori^d petson may receive the price if he 
sella the artide in a store where the price may be lost if he does not receive 
it An authorized person who is authorized for buying may deliver the due 
price to complete the transaction. However the person authorized for settUng 
a dispute is not permitted to receive the price* hut the person authorised for 
receiviug the price is permitted to settie the dispute as it is the only way to 
receive die price. 

Cominititieitts of the Representative 

The aiuthorized person is accoimtHble. But, he is not liable for thii^ that 

are lost or dama^ged with him as long as he does not neglect or exceed limits 
with regard to such items. However, if he neglects, exceeds limits or refuses, 
without any legal excuse, to pay the money due for the authorizer, he is to be 
liable $oi vdutt is lost or damaged ajid legally obhged to pay any money due 
to the authorizes The authorized person is to be trusted with regard to the 
defi%nated work whether it isseUing, renting, or the likcn In other words, what 
he says about the price, the rent, or the damaged articles is to be trusted and 
beheved. And Allah knows bcsL 
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Endnotes 



1 Al-BukhSrl (3642) [6/772], 

2 Al-TimiiJh[ (841) [3^2001. 

3 Al-Bukhari 14/619] and Muslini ^44[U) 16/204J. 
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Interdiction 



IsJam has been ordained to protect the properties and rightEi of people; 
iJierefore, interdiction has been legalized on ones who should be prevented 
from disposing of their properties, 

Jurisprudenlially speaking, interdiction means preventing someone from 
disposing of his property. What proves that interdiction h legalized is that 
AUaK Bxalted be He^ in the Noble Qui^: 

'And do not give ^ weak-mittded your property^ which Attah 
has ttuUU a Mmu ^ mttawtcefor you, fmt provide for 0t«m 
with H ami do^Aem and tpf4tk to ihtm words of appropriate 

Idndness. And tat the orphans {in their ab^ttw] until ^ey tvadi 
marriageabie age. Then if you perceive in them sound judgmentt 
release their property to tiuan. . (Qur'An; Aa-Ni&i'; 5-6) 
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These two verses prove that Allahi ExaJted be He, has decreed interdiction 
on the w^-minded and tihe orphans lest they should waste or destroy thdr 
properties. Moreover, both are not to be given biick their property except when 
ihey become of sound judgment. The l^ropliet (PBUH) himself interdicted iome 
of his Companions (and has sold some of their properties) to settle tiieir debts 

Interdiction Is c»f IWo Types 

The First Type of Interdiction is the one imposed for safeguarding other^ 
share in the property of the Interdicted person, as the case erf* zntCFdicting the 
Insoivent person fbr safeguarcting the share of the creditx>is in his eaifting 

properly. For safeguarding the share of the heirs in the heritage, interdiction is 
also imposed on the sick person to preveiU him from bequeathing more than 
the third of his property. 

The Second Type of Interdiction is the one imposed on the person for 
his <ywn benefit l«t he should waslt his property or destroy It Interdklion 
hi this case ^lies to the minor, the weak-nunded and the insane, for Alkh^ 
Exalted be He^ revealed: 

"And da not give the wettk-minded your property,," 

(Qiir'an: An-Nisa: 5) 

Some Sjdiokrs inaini^in that those meant in this verse are the young 
children and women> ihus the guardian should not wastefully give them of 
his money. Other scholars are of the opinion that those meant in the verse 
are the weak-minded, the young children and the insane persona; they are to 
be denied tl^e right to dispose of their properties lest they should waste them. 
Allah, Exalted be Hen makes the jiroperty - in the tibove-mentioned verse 
- attached to the addressees ",..your property,." since they are appointed as 
guardians of the property of the interdicted to protect it 

The First Type: Intenliction for Sa%uarding Othersi' Share 

This type of interdiction applies to the bankrupt, whose remaining 
property Ls insufTicient ( when sol d) to vn eet all bis due debts. Thereupon, he is 
to be denied the right lo dispose of his remaining property lest he should cause 
harm to his creditors. As for the insolvent debtor who is unable to fUlfUl any of 
htsdebts^heisnottobeasked (by his creditors) to pay tliem, but should rathcj: 
be granted a grace period until his financial ciicujnstances aUow him to pay. 
With regiid to this, AlUh, Exalted be He^ $ays: 

"And tf someone h in kardsh^ then [fetOtere be] postponement 
unm [a Ume of] ease. . " (Qui^: Al-Baqarah: 280) 
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Regarding Uit- f-^vuf nad upward of granting a grace period for the insolvent 
person* the Prophel (PBUH) says; 

"He who h pleased to be granted shade by Allah under the shade 
granted by Him (on the Day of ResurrecUm) shouJd relieve an 
insolvent person!* 

Yet (^schai^ing the insolvent pawn b better than granting him a grace 
period, in condderaHon of what AHaih, Exalted be He» says: 

*\ . . But if you give [from your right asj chaHtyj £hm it U better 
foryou,,," (Qm^ Al-Baqaiah: 230) 

As Ibr the ddotor who is able to settle his d^kAa, it is impermissible to 
interdict IdbEEu siiice there is no need for that However if his creditor ask him 
to pay what he owes them, he Is to be legally ordered to pay h\s debts, for the 
Pr^^iet (PBUH) ssysz 

^Procrastination in paying d^ts by a weaM^ rtutn is it^usUceT^ 

This yidUh Mgaifies that when an indebted wealthy peiBon procrastinates 

in paying h is debts, he is th u s causing i njustice to his crieditors since he refuses 
to pay what he outs them. If llie irif.lc:1itiHi u-enltliy person refuses to pay liis 
debts, then lie jilioLiki be impriiiuiifc'J. In tbis I'eo^rd, Sheikti Taqiyyud-Dtn Ibn 
Taymiyah (may Albli tiave mercy on him j Siiiti: 

. . As for th e person ^^ •ho is abie to meet h is debts tun i (though) refuses 
(to pay tlieniji he is to be iegaiiy forced to pay hy means of beating or 
imprisoning him. UtisisaJso theyiewofthefoUowmofMdtik, Ajft- 
SM^'i; Ahmad and other sdtoiars.** 

He added: 

"...It has not come to my krowle^ then is a disagreement 
among scholars in 0tis toncem.'^ 

In addition, Imjlm Ah^^ad, Abd DAwOd and other compilers of Hadlth 
ftlate that the Prophet (PBUH) says: 

'VroctmHnathn in paying debts by a weal^ matt makes it 
permissibk tc he diAonored (by the -cTeditar) and to be puttished 

The word "be dishcmored*" means to be comphined about (by his creditors), 

and "be punished," means to be imprisoned. The person procrastinating in 
paying his debts dssexves di&cretionary.pujilshment and Iniprlsoament He is 
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to be reptatediy punished in rhis manner Liniil he fulfills his debts. In case the 
debtor insL&l& on delaying his debts^ those in authority are to intervene and sell 
hh property to pay the debts he cmes. Tlii* Is bec:ause tihow in authority are to 
take the place of the per^n who refuses to pay his debtSt in order to prevent 
^ny h a rm to the CFediU>r&. This is according to th^ imdith iu whkh the Prajphet 
(PBUH) says: 

"One should not harm others mr should one h^mfUforcnsse^ 
by causing harm to others"^ 

From what has been demonstrated, it appears tl^ there are two states of 
the debtor: 

The first state is when his debt is deferred. Tliereby, he is not to be asked 
to pay it until it is due, nor is he obliged ti:> s^le it be&re lliat In case 
the debtor B property is LnsufTLcient to meet his deferr ed deb^ he is OkOl 
to be interdicted nor be denied (he right to dispose of his property. 

The second state of the debtor is when his debt ]& due. In thh state, 

there art [wo other cases of the debtor; 

The first case is when the value of the debtor's property exceeds his 
payable debt^ in which case he is not to be interdicted^ bur rather be 
ordered to p^y Kis debt when the creditors a^kfor diat If the debtor 
refiife&to pay (upoti llie credlttM^ demaiid), be IB to be piii^^ 

a discretionary punishment and imprisoned until he pays his debts. 
If the debtor bears both punishiiients but still refuses to pay, those in 
authority are to intervene by selling from his property what suffices to 
cover the debts- 

ThcKCOiid case is vrhat the value of the debtor's property is less than 
his due deb^ hi this case^ he i» to be interdicted if his <Tedf^ 
their money lest he should cause harm to the money he owes them. 
This is according to the hadith narratedbyKa'blbnMMik (may Allah 
be pleased with him) which states: 

"The Messenger of Alltih (PEUU) interdicted Mu Mh arid sold his 
property (to fu if ill t!ie debH Mu adh owes)!'^ 

(Related by Ad- Daraqntnl and Al-H^kim and the latter deems it a 
(authentic) hf^d^t^) 

Ibniis-Salah says, "This hadith is surely reported about the Prophet 
(PBUB)!* hi ^fs case* if tbe debtor is Interdicted, It is to l>e ptMctf 
declared lest people should be deceived by him (in ^^nciftl tmuac- 
ttoos)} causing their property tbiu to be wasted 
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There are Four Rulings on the Interdicted Person 

The first ruling is that his debtj: are to be paid from his property 
before being interdicted, and tVom whatever property that comes to 
his possession afterwards, such as the money he obtains by means 
of l^aqr, an li^ury compensation, a gift, a share from a will and the 
like. The interdicted person is to be denied the right of disposing of 
his property possessed before and after being interdicted^ Thereby, 
any disposal of his property becomes ineffective since the rights of 
his cieditors are due on his property. Thus, he has no r^ht to grant 
any part of his property to anyone by any means. Even bdbre being 
interdicted, it i$ prohibited for the indebted to dispose of his property 
in a way that causes harm to his creditors. 

hsoAm Ibmnl-Qvyy^ (may Allah have mercy on him) says: 

the ftetor'f entire property is retptted to i^ver kis debtSM it wiU 

invalid for him to donate thereof, in a way 0uxt causes my harm to 
the creditors, whether thost in authority have interdicted him or not 
This I? the Qpinion maintained by Imdtn Mdlik and Shay khul- Islam Ibn 
Taymiyah (may Allah have mercy on him J, Moreover^ it is the soundest 
view which befits ihe original rulings of theUfOihaU School and comes in 
accairdance with pritudpks ofShart 'ah (Mettnic law) and its ruUn^ 
This is because the creditors' rights must be paid from the debtors entire 
property. That is why those in authority interdict the debtor. If the 
creditors' money were not to be paid from the debtor's entire property, 
^tose in authority woidd not have the ri^t to inUrdlct him. Therefore, 
his case resembies^uitcft^ person on the deathbed as he i$H&tfdhwed 
to dispose of his property. If the indebted person were given the legal 
right to donate> this iifould wnste the creditors' rights, and the Shari ah 
never legislates something iike this, for among the principles of Shari ^ah 
is safeguarding people's rights by all ways and blocking means leading to 
WQStiiig^temf 

The second ruling \s when a creditor finds the very piece of merchandise 
he has sold to a bankrupt person or ha£ given him as a loan of as a 
rented artici c h cfo re interdiction, in which case the creditor is allowed 
to take it back. Tiiis is because the Prophet (PBUH) says: 

*5f fl man finds his very things wi0t U bankrupt persont dien he has 
more right to fsfce them back than anyone dseT 
(Related by Ai-fiukhiiri and Mu^Iini) " 
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In addition>/(3^)/!5 (may Allah have mercy on them) have stipulated stx 
conditions for taking back an amount of money property oi a piece of 
merchandise) given to ^ bankrupt person bdbre he is interdkrted 

Hie first condition is that the bankrupt person be alive until the 

tmiier of die piece of metchaikUse take» boc^ 

for AbA DiwAd related thftttiie Prophet (PBUH) «dd 

'..Jfke (the banimtpt buyer) dies, then the owner of the property (Le. 
0ie s^ier) is to be treated equaify like the creditors (with r^ard to 
distibuting fhe estate)," 

The ^cond condfticm is that the bankrupt person still owe^ the whole 
price. Thereby, if the owner of the property is paid a part of its price, it 
will not be vultd for him h\ke it (the property) back. 

The third cDiiditioii isi chiit the bankrupt person still has the very 
property (he took from its owner). If the owner of that propei ty finds 
only part of it. he is not to take it baclt, since he has not found all his 
piece of merchandise but only part of it 

The fourth condition is that the piece of mcrchandi^ be intact and 
nothing of Its properties tuts chatted. 

The fifth condition is that none has any right to ckim with regard 
to that [nece of mercfaandifle, for the bankrupt person may have 
mortgaged it or hsm used it in any othff transaction. 

Hk Hiith ccmditicni ia that the piece of merchandise must not have 
increH^ a continual Increase, a$ in the case of animals that &tten and 
increase in wcl^ii'^. 

If aQtlie above-mentioned conditions are fulfilled jt becomes permissible 
fnr the owner of the piece of mercliandi^eto take it back frocn the indebted 
person when the latter is declared legally bankrupt, fhis is accordii^ to 
the aforesaid hadltk, in which the Prophet (?BUH) says; 

"Ij a manjinds his very thmgs with a bankrupt, then he has more right 
to teke ihtm hack than mytme efe^" 

The third rulit^ on the interdicted person is diat the creditors are 
not to ask him to pay his debts after being interdicted untU the 
interdiction ends. Duringlhe period of interdiction* if one sdls a piece 

of merchandise for the interdicted or lends him an amount of moneys 
one is to him to pay only after the imerdiction has ended 
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The fourth ruling is that those in authority are to sell the interdicted 
person's property and divide its price among die creditorsH to pay his 
due debts, accoidii^ to the amoant of debt« be owes to cack Thia is 
because it is for this puipose be has been interdicted- Thus* it wili be 
pFocrastiiiation and Injustice to them if the payment of detis U delayed 

Hiose in authority are permitted to let the bankrupt person keep what 
he is in need of; his hou5e> provisions and the like. As for the deferred 
debt, it does not become due when one becomes bankrupt. Besides, 
the deferred debt is not to be part of the due onesj since the bankrupt 
person has the right to delay the payment of a deferred d^ tintil it 
becomes due^ yet* he is stfH obl^ed to pay it Moreover; this lo 
delay the payment of a deferred debt \s not to be violated, unlike bis 
other rigltfS to diapon^ of hla reTnainiing prnperty. 

After dividing the property of the bankrupt person to settle his due 
debts* interdiction ends without a legal verdict from those in authority 
if the property covers all his debts, since there is no more reason for it 
and debts are settled In case the sold property of the bankrupt person 
does not cover all his debts, iikterdictipn does not end except with a 
legal verdict from those in authority have interdicted him and 
thus they akne can legally end this interdiction. 

The Second Type of Interdiction 

This type has been established in theSharf'ah (Islamic Law) for the benefit 
of the interdicted person for safeguarding his property. This is because Islam is 
the religion of mercy and it does not leave a useful matter but urges people to 
do it , nor does it leave a hansfiil matter but mmt (^gtdnst it Among the th i ngs 
that show the leniency of I$lAm is glvii^ the peAOn vfho is legally competent 
the right to dispose of hi« property and carry on commercial transactions, 
within the allowable limits, to gain a legal profit, since this will benefit both 
the individual aiid the society. However, if a person is unfit to gain profits and 
to carry on trade due to being a minor, weak-minded or insane* Islam denies 
him the fight of disposing of liis own property^ and appoints a guardian to 
protect, keep sale and increase his pnoperty. This is to continue imtii there is 
no legal impediment; only at that time, he is glvea bade his property in fulL 
Concerning this, Allah, Exalted be He, says: 

"AnddorMtgiVftheweak-miaded your property, whichAUah has 
iHodta meant efsusUname for you..." (Qur'ani An-Hlsa: 5) 
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And: 

"..And test the orphans [in their abilities] until they refifh 
marria^bie age. Then if you perceive in 0tem sound judgmenti 
releaae ^ir property to ^tem..." {Qur'ftn; An-Nisft*: 6) 

Hiese two ooble verses refer to the interdiction decreed for the benefit 
crfthfi person (who is unable to dispose of his property) since this protest 
his interests. 

This t)fpe of interdiction is imposed on oa^s property and liability. Thus, 

the interdicted person does not have the right to dispose of his own property 
th rough selling, donating or other k i nds of t ransaci ions. Therefore, it is legally 
invalid for liim to be responsible tor paying a debt, guarantee, sponsorship or 
the like, lest he should cause a loss to other people*s properties. 

It is invalid for one to be involved with a weak-minded person in financial 
aflairs, such as buying, lending (money or objects) or depositing. In case one 
does, one is allowed to take back on^s property if it is still intact If such a 
property is dam^d intentionally or unintentionaUy, it will deserve no 
compensation since the weak-minded person is not legally required to be liable 
for such dealings. In such a case, one is considered neglectful as one willingly 
and volontsrily has concluded transaction with an interdicted person. If the 
interdicted person (such as a minor or a weak-minded person) causes harm 
to a person or a property, he is to bear the consequences and be liable to any 
consequent fines, since the wronged party has not been neglectful nor has he 
given the interdicted person the permission. Besides, the juristic rule states 
fluff in responsibility for damage, both those with legal capadty and those 
without are eqaai before the law. With regard to this, the great scholar Ibmil- 
Qayylm said: 

"TAfi child, the insane and the sleeping person are to wmpensatefiyr 
what they ^l of properties. This is one tf the commtmfy agreed 

upon rulings without which peeple^s interests would not befuIfiUed. 
If those without legal capadty were not to compensate Jor what they 
dointige, people would damage each otiter*s properties pretending 
tAflf it is a£cidetttaliy and unintentitmaQy donef^^ 

Interdicting the Minor Ends in Two Cases: 

The first case is readiii^ puberty* which is known by some signs: 

TheRr&tfign for the male is clischar^ng aemen in wakefulness or duting 
sleeps Allah, Exalted be Hej says: 
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"And when the children among you reuch puberty^ let 0jem ask 
permission [at all times].." (Qur'^n: An-Nuj; 59) 

Puberty applies to a male person after the Hist wet dream. 

The second sign is the growth of the pubic hali. 

The third is becomii^ fifteen yeaia old. What proves this is what 
' AbduUflh Ibn ' Umar (may ^ah be pleased with him) said: 

The Messer^r ofAUah (PBUH) called me to present myself injront 
of him on the Day of (the Bat^ of) while I was fourteen years of 

age at that titne, and he did not allow me (to join the battle). Then he 
called me in front of him or; the Day of (the Battle) of the Al-Khandiiq 
(the Trench) v/hen I was fifteen years oldt and he allowed me (to join 
the battle)." 

(RdatedbyAl'Biikh^ and Muslim)-^ 

This hfldith proves that a child reaches pubert}' when he is fifteen 
years old. In another narration, 'Abdullah Ibn 'Umar explained 
the i^ason behind being forbidden from joinir^ the Battle of Uhud 

sayingt 

". ..Hc( the Prophet) saw that I had not reached the of maturity ( to 

be abletofightjr" 

The fourth sign concerns the young girl, for she is known to have reached 
puberty when she has lier first menstrual period, for the Prophet 
(PBUH) said: 

"Allah does not accept theprayerofa woman who has readied ptiberty 
mle^ she wears a veil" 

(Rdated by AC-Tirmidhi who deemed it a hffsan (good) bftdithY^ 

The second case is somid jxtdgment along with reaching puberty, 

which means displaying competence in handling on^S property, fot AJlahj 
Exalted be He, says: 

"And test the orphans [in tfitiV abilities} Uttfil &tey reach 
marrittgeahte age. Then if you perceive in them sound judg^ 
metit, release their property to ihetii^^" 

CQur*iln:Aii~Nisa*:6) 
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Sound jLidgiment is recoyni/ed by Ici^linj^ a per^oji's Eibilitie^ concnTlni? 
fiiiai^Lcial dealJiigii (handUiig property'), lo prove a persons sound jadgjneiit, 
he is to be allowed to conclude business deals repeatedly, and if he is not 
excessively dieaced, and he does not spend money on prohibited or useless 
matterSt he thus shows sound judgment 

Interdicdng an insane person of his legal capacity ends in tivo cases^ 
the first is regaining sanity and the second is being of sound judgment, as 
previously stipulated with regard to the minor. Interdiction of the weak- 
minded person ends when he comes to his senses and becomes reasonable in 
financial transactions, 1 he guardiiinship ot the financial affairs of any of such 
tttfee kinds of per$on$ (the diild, the insane person and the weak-mmded 
person) is carried out during thdr interdiction by such a person's fether if he is 
jufit and of sound judgment. This is because a £t|lieF is the nearest otic to show 
niercy towards his clisii^gc, Afrer tlic fsjthcr comt'S the one stated in the tatlier'^ 
will aft tlie gLiLU'diLin, foj" this guiirdiat^ wl[I he faking the father^^ place, acting 
as if he ii the fatliers representative diLfing his lifeliiiii:. 

Tht^ gijiirditin ought lo deal wUh his ward's property iin the ward's best 
financial interest. Aliah, Exalted be He, say si 

"And do not approach the orphaii*s property except in a way that 
is bestli*e, intending improveineiitj..." 

{Qur'SnrAl An^Am: 152) 

This means that the guardian must not manage or adtnitiister the prf][icrEy 
of the orphan except in a way thzt benefits the yrphaii and makes his praperty 
legally mcrease, Thou^ ftls noWe verse refers only to the property of flie 
oq>han^ it refers, by analogical deduction, ti> the property of both the weak- 
niinded and the insane. Moreover, the guardian wdl^ must preserve and 
lonk nftcr the property of the nrphan or the like and never ei^ose it to risk or 
devour it unjustlyn (or Allalin Ej:aitcd be Me, says: 

"Indeed, thfose who devour the property of orphans unjustly are 
oniy ionsunUng iutv their belUes fire. And they will be burned ut 
fl Blow fie, Hdlfirer (Qur^n: An-Nisf : 10) 

Allah, Exalted be He, advised the ^Liardlans ahout orphans to consider the 
feet that their own chUdi^ could be under the guardiansliip of otlier people 
at any time iti the future; thus, suice they hke that their children be treated 

kindly (wIr'h they sire vvard^i), tliev nui.^t treat other people's children in the 
same marmei; in. this regard, Allah, Exalted be He, says; 
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"And let itutse [executors and gvardiMiA] fear [injustice] 
as ^ ^»ey [^tems^ves] had teft Hvolt ^^spHng h^ind and 
faffed fi>r them. So let ^temfear Alhih and speak wnfds of 
appn^rifft^pisticeJ* (Qur'in: An-Ni&4': 9) 

Since the wards are unable either to preserve ttieir properly or to conclude 
business deiUs in a way that would increase property, Allaii has appointed 
guardians over tliem to take care of their financial Inmsactions on llieir behalf 
and to act to their be&t financial advantage. Allah has given ihoie guardians 
commotids to abide by; He ha5 foibidden the guardians to give the minors 
their (the minors') proptrty leEt they £hoiuM waste or spoil it 

On the oAKt hand* Allah» Exalted be He, says: 

"And do not giv^ ^ wetdt-tnittded your property, whith AJl4dt 
has made a means tfsastetnancefifryffH, . f 

CQur^:An-Nis4^: 5) 

Al-Hafia Ibn Kathir (may Allah have mercy on him) said; 

"AUah, Ghrijied arid Exalted be He, forbids that the weak-minded 
be given 0ie right of disposing of the peoples property, which AHah 
has made a means oflivdihood and susterumce for people, throu^ 
transactions and other ways of investment. Hence^ interdicting the 
weak-minded of their i^fd a^adty has been introduixd.'*'^ 

Just a£ Allah, Exalted be He> has Forbidden allowing the minors to handle 
their OAvn property and has ordained upright and sagacious guardians 
lake Crtre of it instead. He warns those guardians against dealing with that 
property except in a way that legally improves it and makes it grow. Allah, 
Exalted be He, says: 

^Anddo notapptOMh ^orphan'sproperty except in a way that is 
best [Le. titendbtg m^rovefitetit} taOil he readies nuawity,,f 

(QuT^:Al-An^ftjn:152) 

In th is verse, Allah , tjtalted be He* o rder& Musi ims to deal with the orphans 
property i n his best interest * AbdnUih Tbn ' Abbis (may Allah be pleased with 
him) narrated: 

'When Alkdi, ExaUed be He, revealed the verse, 'And do not 
approach the orphan*s property except in a way that is ht^st [i.e. 
ititetiding improvemmt]...^ {Qnr an: Al-An am; 132) ami ike 
verse, *Indeedt those who devour the property oforpitans unjustly 
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are ortiy £onsui»ittg into their beiUesfire.J (Qur'dn: An-Nisa: 
10), evety one (of the Coa^attiotts) who had an orphan with Mm 
(under his guardiansMp) hastened to separate hisjbod and drink 
from 6ie orpharCs. Thereupon, the orphfins food used to he kept 
until it was eaten (by the orphan) or got spoiled. This was difficult 
for them so they mentioned this to the Messenger of Allah (PBUH). 
Thus, Allah, Exalted be He, revealed the verse, And they ask yt>u 
about orphans. Say, Improvement Jbr them is best. And if you mix 
your OjjMRS iWth theirs - they are your hrtfthers,," (Qur^: Al- 
Baqarah; 220) Theret^n, 0sey ffhr Companions) mixed ihetfood 
Yfi^ the orphans' food and tfteir drink wUh the orphans* drinfc" 

In additioii» aniang the deeds through which one could deal kindly and 

fairly in the orphan's property is employing it in trade to gain profits and rudk^ 
it increase. Thus, the guardian is entitled to trade in the f>] phan's properly or 
give it to another person sharing the profit and the loss, for ' A'ishah (may 
Allah be pleased with her) used the money of Muhammad Ibn Abix Bala Cmay 
Allah be pleased with him) in trade on his behdf ^. Besides, 'Umar Ibnul- 
Kh«^£^ (may Allah be pleaded with him) said: 

"Ihwie in Oie property of orphans; offtenvise, if will be consumed 
by means of (paying from itfor)ZakAk''** 

In addition, the guardian is entitled to spend (reasonably) from the 
orphan's property to cover the latter*^ expenses. In this reg^^ Shdykfanl-lbllbn 
Iba IWymfyah (may Allah have mercy on him) wdb 

"It U desirable to honor £he orphan, make him ^ad and protect him 
from being httmUmted; since protecting and looking after him isfi>T 
kis bestben^tC^^ 

The guardian of the atphan is also entitled to buy the saciiliciai animal on 

the Feast of Sacrifice ( 'tdul-Adha) from the orphan*s property if he is wealthys 
since this is a day of happiness and joy. The guardian is entitled as well to 
spend on the education of the orphan from the latter s property, since this 
benefits the orphan. 

In case the guardian is poor, he is entitled to take from the orphans property 
as a fee for man^ng and administering it, for Allah, Exalted he He, says: 

. . and whoever is poor - let him take according to what is 
acceptable..," (Quran: An-Nisa': 6) 
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This verse means thai when the guardian iieeds moneys he is permitled 
to take from the orphan's property according to what is acceptable. In this 
concern^ Imflm Una KaAlilr said; 

TTffa iwfi was reveakd concerning the guardian of the (yrphan, 
wfw mimUUns and mimagfis the ktters property and takes thereof 
in case he need$. As for the verse, \..And whoever, [when acting as 
guardianjt is self -sufficient should refrain [from taking a fee]; and 
whoever is poor - let him take according to what is acceptable*.* 
(Qurte An-l^istf: 6), "A'isktxh said, Jt was reveaied regarding 
(fte case of^ orphan's guardian; he is permitted to tt^ from the 
orphans property a fee equtvatent to managing and pr&tecting his 
( the orphan's) property.' 

Foiiths maintain that the guardian over the orphan may take the least of 
either his due fee (for raanaging the orphan's property) or the sum that meets 
his needs. It is narrated that a man came to Ihe Prophet (PBUH) and said: 

"I have an orphan who has a property but I havs. nothing. May I 
spend from his property?"" The Prophet (PBUH) replied, 'Vse the 
property of your orphan wiifeowt spending it layishly^"" 

Thus, it is knpoimis^lde fbr the guardian to spend &om th£ orphati^ 
property mote thari the limit Allah has made allowable. Allah warns those 
lulng die orphan's property lavishly with the severest threat levealii^ 

"...And do not consume Hexccssrv^ and quiddy, [anticipating} 
thai they wiUgrow u^„" (Qur'iiii: An-Nisa^r 6) 

Allah, Exalted be He, also eays 

"*.And do not amsrnne Iheir properties into your own. Indeed, 
that is ever a great jfa." (Qur'An: An-Nis4'j 2) 

In th \s versfii Allah means that it is a great sin to consume the orphans' properties 
into those of tlieir giTard i aj^s, thus Mnsl i ms must be keen on abiding by Allalii order 
and avoiding ihaL great sin. Furthermore, Allali, Exalted be Hc^ sayi: 

"Indeedf those who devour the property of orphan^ unjustly are 
onfy coHstmdng into tlteh'h^iat fire. And ^ley vrilf he burned in 
a Blaze /Le. J^st^l" <Qur^: An-l^isff : 10) 

Imtm Ibn Kithtr interprets thlfi vetfie saying: 

It means when the gmrdians &a up (Lt. take unhavfit^) the orphans' 
properties without an acceptable reason (i.e. unjustly), ii isfireM in fact, which 
day are eatingup in their hdiies, md wM WiKtf on the Day ofRentrrtction,"^ 
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It is i*eUted in the Two Sahihs or the authorit]^ Of Abfl Hurayrahi 

"The Prophet (PBUH) said, 'Avoid the seven ^reat destructive sins' 
The people askedy '0 Messenger of Allah! What are they?* He iaid. 
'To associate others in worship along with Allah, to practice sorcery, 
to W the sotd n^ich AMt hasforbiddefj (to be killed) except by 
(tegfli) nEg^. to eat up ribd,^ toeattspan orpkat^ wejdtK to flee 
from the batttefi^ at the time offi^Oin^ and to accu&e chaste 
wometu who are good believers and never even think qf anything 
touching chastity' " 

Besides, Allah, Exalted be He, commands thai the orphans* properties 
be returned to them in full when they are compete Jit^ become mentally and 
physically mature lo dispose of them. Allah, Exalted be He, says; 

**Andgive to th£ orphaas their pTaperties..." 

(Qur'an: An-Nisa': 2) 

He also says; 

them sound JudgHunt, r^easB dteirpmperfy to ^titm,," 

[Qufkn An-Nisa*; 6) 

Moreoveiv Allah, Exalted b« He, sxysi 

" . , Tfew when you rdease their property tc them, bring witnesses 
Hfwn them, Aad mj^dent is AUah as Accountant^ 

{Qiii^:An-Nisa': 6) 

The verse indicates that Sufficient h AllEih AccouQtant, Witness and 
Observer over the guaidMns when conducting the aifi^dl^ of llie Of|ihaiui and 
when letumii^ them their properties, vriiether bi full or incomplete. 
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Conciliation 



Conciliation is an agreement on the ba^is or which settlement is reached 
between two disputing parties. In Uctt condliatlon is of th<: greatest useful 
contracts. Hiercfoie^ it is advisable to lie a lltde> if necessary; when making 
flcUlement between two parties in a i^agreemenL 

Conciliation is legalized according to the QurtLn, the Simnah (Prophetic 
Traditi an ) and conaensus. There are numerousveraeB whichprove Condliatiom 

Aliaht Exalted be He, saySi 

'^...antisettkmetttisbest*.'' (Qui'an: An-Nisi': 128) 

He p]*ia says: 

"And if two factions among the believers should fight, then make 
settlement between the two. But if one of them oppresses the 
other, then ftgkt against the one thatoppr^es unti! it returns to 
1heordhufmi^AlUJuAndifitt$turn93 0ieH make iettkment 
bettveen them injiaOceatidacijmty. Indeed, Allah loves those 
who iKtjt4sUy:' {Qm'ini Al-Miy wrati 9) 
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Moreoven Allah, Exalted be He^ &ays: 

"No good is there in much of their private conversation, 
except for those who enjoin charity or thiit which is r^U or 
conciliation between people* And M^mever does 0wtK€king 

him a gr^ rewardr (Qurln: Aii-Nis4': 114) 

He dso fiays: 

^...SojearASak and amend ^tatwkidi is ff^wmyou,*." 

(QurHn^Al-Anfiltl) 

Besides, the Prophet (PBUH) said in a h^ith regarded as £flM (auLheotic) 
byAr-Tirmidhi: 

""Conciliation i$ permissible among Muslims except the con- 
ciliation that moA^^ what is lawfui prohibited or make& what 
is prohibited lawful"^ 

In addition^ the Prophet (PBUH) used to make settiemeiit between people 
who were in disagreement^* 

The permissible conciliation here is th& one which is justly arranged, as 
ortkin^dby and His Mes^nger (PBUH), and In which one seAM AllaKs 
pleasure and then that of those in dispute. 

The onev^io undertaken conciliation between people ought to be well- 
inibrmed of the circuinstances of the disagreement &me^ of what he oi^t 

to do in that regard and intending justice when arranging a settlement. In 
factt the degree t>f the Muslim who makes peace among Muslims is better 
than that of the Muslim who fasts and performs prayer conlLnuously. Yet, if 
peacemakii^ is done without justice, it will turn into a^ipression and doing 
wro^g to the r^t of the ofipressed pflftyj such as making pence between 
a poFwer^nl unjust person and a %sreak helpLe^ wronged one in a way that 
pleases the powerful one enabiii^ him to violate and deny the right of the 
weak one. 

Besides, pea<:einakirLg is arranged only with regard to the rights of people, 
when the wronged one could give it up oi be compensated for it. However, 
as for the rights c^A]kh,Exdted be He^siich as the presoibedpaniahments 
and llie ZaJbdh, th^ is no wvy viliatsoever to handle it with conciliadoQ, (at 
conciliation with Allah in these cases can be reached by performii^ these very 
act$ of worship (Le. prescribed puni^iments and ZoMietc.) 
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Conciliation is of Five Types 

The First Type: Conciliation between Muslims and non-Muslims who 

show hostility to Muslims 

The Second Typei Conciliation between the Muslim community and 

rebellious Muslims 

The Third Type; Conciliation between the husband and his wife for fear 
of dissension 

The Fourth Type: Conciliation between two parties regirding a matter 

oihej- chiiii financial alT&irs 

The Fifth Type: Conciliation between two parties disputing o^'C^ 
property, which will be demonstrated here. This type is divided into 
two other types: 

1- CondliatioQ of acknowledgment: Which is of two kinds: 

The first kind is to arninge conciliation between the two parties in order 
to return the very type of the object of disagreement. 

The second kind is to arrange conciliation for returning a thing other than 
the object of disagreement. 

The first kind of conciliation of acknowledgment is cor^ciliLitioii to 
return the very type of the object of disagreement h in cases when 
one, for example, aduiowledgcs owing another person a debt or 
acknowledges owing him a sum of money, vrfsich is m vb^$ possession. 
Both parties then agree to conciliate when the indebted party pays 
piirt of the debt and the creditor, on his side, relinquiahes the rest 
thereof. Also, this ki[id of Loiiciliation may happen when the creditor 
cedes to the debtor an amount of the owed object and takes the rest 
thereoC TTiis type of conciliatioii is valid unless the acknowledgment 
]s stipulated For example, the debtor may say that he acknowledges 
owil^ money to the creditor provided that the latter gives him so iind 
so or compensates him with and so, or the crediior may lekase the 
debtor fmm the debt stipulating ill at the debtor gives him a certain 
thi ngn Arranging conciliation in this manner is invalid for die creditor 
has the right to ask fijr all his rigihts (tdl that which the debtor owes 
him}. For rendering this type of conciliation valid, the tlebtor is not 
to refuse to give the creditor what he owes him in cj?:e there is no 
conciliation, for this would be an act of consuming peoples wealth 
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unjustly, whidi is forbidden by Allab, AhOt the debtor is to pay what 
he owes unconditionally (whether there is conciliation or not). In 
Addition, for validating diis type of conciliation, the creditor must be 
ofthose whose donation is ralid; if mot, this conciliation would be then 
Invalid. An example for this is the donation given by a guardian of an 
orphan or an insane person^ since the guardian would be donating 
sometlung that does not bdoi^ to hinL 

In & few words^ it is permissUile to arraf^ cpndllation betwieen twa 
dispudi^ parties to return tlie estabtished object of conciliation by 
part of the same type provided that the debtor does not refiise to giv^ 
back his debt in case there is no cone iliation. B elides, the cred) tor mu st 
be of those whose donaUon is vaUd. It is psnnissible a^ well to effect 
coi^lktion in case the aforesaid requiranents are iiilMed, since this 
would be a donation and one i$ not to be prevented &om rdinquishing 
part of what he lends or from having it back in full. This is because the 
Prophet {PBUH) asked the creditors of jabir ibn Abdullah to make 
some reduction in his debts^ 

The second kind of conciliation of acknowledgment is conciliation to 
substitute an object of a different type for the object of disagreement. 
Hiis happens in cases when someone acfcootdedges that he owes 
atiother person a debt or an object, and both agree that the creditor 
is to take an object as compensation for a difibent one. Thus, if 
conciliation is to be arranged to return money for money, then this 
will be considered an exchange whose rulings are to be applied in this 
tranaactiotL If cotidJiation is to be arranged to give back an obfecl hi 
i^tumformoney>thiswUlbecon5ider«l selling whose rulings are to 
be applied in this transaction. Moreover^ if conciliation i« agreed upon 
for establishing a benefit, as In the case when the creditor hires a place 
belonging to the debtor, it will be a kind of renting whose rulings are 
to be applied. If conciliation is arranged to give back money in return 
for the disputed object it will be considered seUing, 

2- CMidliiitioii of Denial 

It refers to a person claiming that another person owes him an object or a 
debt; upon that daiin, the other person does not deny the ckon but is ignorant of 
the claimed object The respondent then asks the cl ai mer to reUnquish his daim 
and to arrange conciliation in which the claimer will obtain a sum of money, 
whether paid on the spot or deferred. Conciliation in this case is valid according 
to the maj ority of th^ people of knowledge* for the Prophet { PBUH) said: 
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*'Conciliatioti is permbsible among Muslims except the concili- 
ation (to nutkes what is lawful prohibited or makes what is 
prohibited lawfiil." 

(RdatedbyAbaDftwlidandAt-'niiDldhi^arid the latter ^id. "This 
is a tflsan (good), (au0Kn^) hfl^hr Al-Hftfcini r^ds this 

' Umar Ibtml-KhaOdb sent this hfldt^ (in a letter) as a proof of e£fed;Lng 
ccmdliation) to AbA Mfl£^'. Thm, this hsdith can be safely a^iplied as a proof 
in this i^ard because of the aforesaid coDsidemtlon^. 

The benefit of this type of conciliation which the respondent gains is 
avoiding the legal proceedings and taking an oath before the judge. As for 
the clalmer, it spares him the trouble of establishing evidence and iielps iiim 
obtain what he claims to be his as soon as possible. 

In conciliation of denial, the claimer is regarded as selling the claimed 
object since he believes that what he taJtes is compensarion for his money 
(tiie daimed object), thereby he ought to abide by what he believes. It Is as 
if the respondent had bought the claimed obfect from the daimer, thus the 
rulings on sellii^ a|)fpty to this transaction. Among these lulit^ is tiie right to 
return the sold item for bei ng faulty and die right of preemption^ if the right of 
preemption can be applied therein. 

As for the respondent, he is considered, after effecting conciliation with the 
claimer* acquitted from the claim. He h^^ paid money (for the claimed object) 
to avoid taking an oath, remove harm that may afflict him, end the dispute, 
and protect himself against being indulged in disputes. Besides^ honorable 
people reject being involved in such matters and would radier pay money to 
avoid sudi <i\mn$. If the daimer (who becomes a buyer in this case) finds a 
defect in the object (given to him in compensation for the disputed one)> He 
does not have the right to return it, and it ca n not be taken by preemption from 
the respondent, as he does not consider it a real compensation for anything 

Conciliation of denial becomes invalid in case either party Ues to the other. 
The daimer may lie claiming his right to an object which he knows well that 
it does not bdong to him* Likewise, the respondent may deny whatever claim 
is advanced by the daimef though he knows that he is lying and he owes the 
daimer such a thing. Conciliation thus becomes null for the one who iies 
concealing the truth, siace he knows the truth, and \s able to give the right to 
it& owner, and does not believe that he is In the rlghL Thus, whatever he takes 
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or obtains in ih i& case by means of th e cn n ci ] i .it ion la p m h ibite d , for ht? t^i kts it 
unjustlyand wrongfully iind nor in compensations for something he deserves. 
A Hail: Exalted be He, say a in this concern: 

**Aiid do not consume one another's wealth unjustly. . 

(Qur'^in: Al-Baqarah: 18S) 

This conciliation appears to be valid since people do not know the hidden 
truth, yet. Allah, from Whom nothing is hidden in the earth nor in the heaven, 
invalidates it. Therefore, Muslims niu^t be keen on avoiding such prohibited 
actions and should keep away hom obtaining money fraudulently. 

QoeofdieruUngs oncoiuiliationofdHildistliatcondliatianuvaHdifathir^ 
party tabes tb# plac£ of the denyli^ party (the respoiuieiit) in the conciliation 
without his permission, lliis is because the third party intends to acquit the 
d^eriyirig party in order tn avoid any dispute with the claimer. It is a5 if ihe third 
party had paid the debt s of the denying party on h is behal f. Yet, the t hi rd p arty is 
not to ask the denying party to pay what he hat; granted, shice he does not hafve 
the right to do so; the third party in this ca^e is considered a donator. 

Another rulii^ \a that conciliation is valid when beo^ arranged to end a 
disagreement over an unknown object wiiether both parties owe one another 
or one of them owes the <^t]"Lcr. Th^nt i?;, conciliation is apphcable if it is difficult 
to know this object such as the oi unsettled account from a long time 
ago and neither of the parties knows what he owes the othen Once, two men 
disputed over thdr heritage vrfiich was a loi^ time ago. Hie Prophet (PBUH) 
sdd to both of them: 

"Draw lots, seek the truth, and then kt every&ne of you absohv his 
compimion (from any right on his side)!' 

(Related by AM DSnvild and other compilers o£SfuUthY 

In this case, since one of the two partl«$ d>so]ve$ the other from his ri^t 
on his liabiUty, conciliation become* valid. In spite of the fact that the disptti i:r 
is over an unknown object, it is valid here for necessity, in order to avoid 
wasting money or being burdened by rights of others. The Prophetic order, 
in the above-mentioned hfldtth of absohdng one another from any liabiHties^ 
signifies that one should be concerned with being absolved from people^s 
rights in order to free one's habihty. It also signifies how great and inviolable 
the rights of people are. 

Another ruling on conciliation is that it Is valid in cases of qi^As, (legal 
retiibutioi^L) through the payment of diysth ^ as a, substitute according to the 
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amount of diyah stated in the Shad 'ah (Iskiuic Law}» or less or more dependent 
on thfi a^ement ofbolh pArtle& Siiice the object ctf dispute is ^ 
can be compensated for as It is a human soul, so ih&ct caiuiot be compeiuatian 
based on human estimation in this case. Rather, ihe blood money is to be paid 
according to the Shad' ah. 

It is not valid to conciliate something related to the prescribed punishments 
(punishments enshrined in the Quran and the Sunnah), ^ince Allah, Exalted 
be He, has prescribed these punishments for deterrence. Besides, these 
pujaishinciits are the rlg^t of Allah, Exalted be He, and amoiig tiie rif^ of 
the community. Hiereb)^ condliathtg sortiethu^ related to these puni^imeiits 
renders them invalid, denies the comimmity of their benefits and opens (he 
way for those intending coemption. 

Endnotes 

1 AiimaH^ (8770) [2^36^], At-Tirmidhi 13/634]^ Ibii Majah (235^) [3/1121 ai«l 

Aba Daw6d(35M) [4/161. 
2 Al-Bukhir! mi) [2f2i7] and MmUm (948) [2/3651. 
3Al'BukhM (2127) [4/^3^f 

4 Ajimad (8770) [2/360], Ai-Tirmitliyi (1J56J [J/fiMjH \bn Majah {2^5i] [3/112] and 
AbfimwadC35?4)[4/]6h 

5 Ad-DaraqutiT (^425} [4/132] and Al-Bayliaqi (20537) |1<V252]. 

6 AJvmd {26596) [6/320J and Abu Divrud (35&4) [4/131, 

7 Diyah in Arabic m^uu a compensation poymait for a murder or an injury; it mainly 
means *tiload nioiiey"^ and it can also mean "indesahStf. 




Neighborhood and Roadways 



Faqihs liiive dealt with the issue of tieighborhaod iiiid roadways and the 
rulings related thereof because ofthe great importance ihh ib:sLie has. Problems 
may arise between neiglibors and. ougliL lo be immediately solved lest ±ey 
should cause dispute and hostility, 

MiisUin^ ouglri to solve these problems by arraji|;i]ig conciilatioii between 
nn^hiboTs are in disagi«emeat in a way that acfal«v@ justice and beoeSt If 
wnn con e mAkes condUatlon . for exannple. toaHow water to pass to him through the 
I and 0 f the neighbor o r over h i s housetop (\iy nn ey n & of ii water pipe, for e:ta raple) , 
ui reLurn fw CQmpensatiDU^ this touciliatioia in vplid since it is necessary. If this 
oompensadon is to be pdid in return for a bene^L or for makhig use of tlie laiid or 
Ihe housetof^ lA^iile they still belong to thdr ownefj this is considend jret>tiii^ If 
one wishes to possess the part of his neighbors housetop or land thcough which 
water passes, then tliis coinsidered selling, if a neighbor i.-s in need of ei passage 
through a property ot (he neighbor in return for a compenBation or through 
conciUallonj this will be permissible since it necessai y. 
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The o^er of the had or the housetop should not take advant^ of 
his neighbor's need hy askif^ for a high compeiisaiioii or refusing to let 
him make use of that passiigowEiy^ thus, the owner causes hardship to his 
neighbor and prevents him !rom rulfilling his needs. Moreover, if ^ branch 
ot ones tree (in his land or his house) exLtndi to reach the land or the house 
of the person next to hiin» it becomes ohligatory on the owner to remove it, 
either by cutting or bendii^ it toward another direction to puU it away from 
the land or house of the neighbor If the owner of the branch refuses to do 
one of Ehe aforesaid jiiztions, thi: landowner or the house owrer is entitled 
to renitivt- llie hafin Ciiused by that bnuidi wiili £>iie of these acrions. since 
this branch is thus a violation which is to be reiuuved by Lkn action that 
causes the least damage. If both agree by naeaiw of conciliation to leave 
the branch in its place, this will be peinii^ble> i<^iether in return fat a 
compensation, according to the soundest view of acholars in this regard, or 
on the b^is is of sh ari n tb e fru i t o f t h e h r;i nch Th e sa m e ml 1 ng on a branch 
applii^^; to the case when a wooden colujnn extends and reaches the land or 
house of ones neighbor. 

It is impermissible to have in ones property tiiat whicii may cause harm 
to one's nejghborCs}> such as having a bathroom, a, kitdien, a bakery or a 
cafe whose harms may extend to reach one^s ne^bor<s) or having a factory 
who&e noise and working of machinery could disturb one's neighbor(s}. 
Even h^vitig a window overlooking the house of one's ne^bor may cause 
hann to iiim. 

Moreover, if (hero t!^ a joint ^\'all between two persons, it is prohibiTcd to 
open a window throiLgli it ^vLthaiiL the neiglibor's permission. l^urtherniore> 
it is iiupcrmissiblc to put ot fix wooden pegs in the joint wall or in that of 
the neighbor, except when necessary, and when the wail could bear &ose 
wooden pegs and the roof cannot stand without them. This is according to a 
w^rfu ' (traceable) bit^h narrated by AbA Hurayrah, in which the Prophet 
(PBUH) says: 

"No ens shoidd pnn'cut hi.'i isci^hhor from fixing a woodcu peg in 
his wail." Ahis liurayr'iih then :iaid {to his Companions), ''Why do 
I find you m-'crse tn it? By Allah, I certainiy will narrate it to you' " 

{ Related by Al-Bukh^ri an d Musi im ) ^ 

This hadith proves that it is impermissibli? to pre\^ent nncR neighbor from 
fixiiijH wooden pegs in ones wall. If one refuses, those in authority are to force 
him to acct^pt. sini^a it is a permanent right of on^s neighbor. 



Chapter 19: Neighborhood and Rcadways ^5 

Wh^ is mentioned above ate some of the mJings on ne^Kborhood. As hr 
the rulings with respect to roadvrays^ they ait a& foUovra : 

« It b iitipenni$sible to snnoy people on the roadways; one should rather 
dear a passage for people and remove harmful things from the road, 
since these deeds are parts of ^th as the Prophet (PBUH) stated in 

* ii IS impermissible as well for a person to build in his land what may 

cau^ trouble to the passage of vehicle?!, people or jnimiils, ^iich 
building a roof (to bt shaded by in the road) which prcve^Us the 
passage of people riding vehicles or animaK or 'Vi^t they carry. 

* It is impermissible also to specily a parking place on the road (or the 

Street) ^ ona^$ riding animal or one's vehide as long as this may make 
the road narrow or result in accidents. 

■ ShajUiiil-Istini Ibn l^ymlyah (may Allah have mercy on him) said: 

"If is impermissible to have any thing protruding from oties buiUing 
into fhe road. It is even forbidden to pkis^ one's wait (tPiat i$ n^ct to ^ 
street or ^ road) except when kavit^ a space (equal to ^ thichwss of 
piastcrmg) fo the inside of onels house and pUistering the wall as wide as 
one has left of spac^.,!' 

* One h also prohibited to do certain things on the road (or on the street)^ 

such as phnting, bLiikUiig, diggings puttinj;^ firewtiod, alanghtering, 
throwing garbage and ashes or the likej which may cause harm to 
the passers-by. Municipality ofiSdals are to prevent such actions and 
inflict a deterring punishment upon whoever acts contrarily, for 
many people do not take this matter seriou&ty. Some of them occupy 
the ro^ds to serve their oun i[iierests; they use the road for parking 
their vehicles, putting their construction mitterials such as bricks, 
iron or cemeiU, digging the roads, and doing many other violating 
actions. Others throw harmful things, such as food wastes, rubbish 
and impure objects in marketplaces without any concern for hnrmii^ 
other Muslims. Alt of these fictions are prohibited by AUah and His 
Messenger (PI3UH); Allah, iixalted be He, says: 

*^And those who harm beiieving men and believing women for 
[something] other than whta they have earned fi^e. deserved] 
have certaitdy hem upon Ihenudves a slander and num^tshu" 

(Qur*an: Al-Aiizab: 58) 
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The Ppophet (PBUH) also Sftid: 

'!A Muslim is he from who^e hand and tongue Muslims are safe."' 
Moreover, he (PBUH) said; 

"Faith has over sixty branches, the most excellent of which is dedarir^ 
that; there is no deity hut Allah, md the lo^^'esf of which is removittg 
harmful things from iim way; afid modesty is a branch of faith"^ 

There are numerous tfidUhs in which the Prophet (PBUH) urges Mu&lims 
to respect each other's rights and to keep away fiom causing any harm to one 
imoth^i: In &ct, one of llie thii^ that harm Muslims most is causing them 
troublas on their way md puttii^ obstacles therein. 

Endnotes 



1 Faqfh A scholar of Ulaniic JufisprLdenct, 

2 Al'Bukhirt (2463) [S/l3ti] and Miullm (4106) [6/4S]. 

3 Al Bukhari (10) [1/74] and Muslim (Ifil) [1/22]. 

4 Al-Biikhari (9) 11/72] and Mualim tl52j 11/195J. 



Preemption 



Preemption is authenticiilly stated in the Simmih [Prophetic Traditiun) 
and AUah, Exalted be He, has ordained ii lor blodung evil means related tf> 
partnership. 

The great Imam Ibmul-Qayylm (may Allah have mercy on him) said: 

"PreemptiOfj i$ one of th* merits ofShari'ah (hlamk La^^>) which 
proves its justice and ability tojidjill people's interests and needs. 'The 
wisdom h^nd l^tslating preemption i^ the necessity to prevent any 
harm caused to people as far as possible. Sbtce p artn enh tp in most 
cases, results in harm (dispute), such harm cati be removed either by 
dividing the property or by preefnption. When a partner wishes to 
sell his share taking recompense (its duepricej^ the other co-owner is 
k^aHy morsettHtkd to buy it &ian any other stmnge party Therefore, 
the hi^ferprtyents the harm caused to himfrom patitiersh^ and Hie 
seller is paid his due right of the price and hence he is not harmed. 
Preemption also protects the buyer (gainst ^e harm caused by skatittg 
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the property with a strange party. Thus, preemption is chat&cterisied 
with great Justkc and is one. of the best rulings which are m conformity 
with sound mittdst natural dtspositiotis and interests ofp&^Uf^ 

Thus.itl>e<u)m^elear tbattryiiigby fmdulentn^^ invalidate the right 
to preempt contrailktiS the ptirpose for which preemption ha£ been legislated 

At the Pre-lsUmic Period of Ignorance {Ai~JAkiiiyytih}r the rigtit of 
pireemption been coQimon. So, if one wanted to sdl cai^ ho^^ 
the neighbor or the co-owner woulcE demand the right of preemption to buy 
the sold slure, for such people more entitled to buy it, 

According to the frtf^fhs. preemption means that the partner is more 
entitled to talte liis counterparts share sold to another person (a third party) 
for recompense which is tiie «ame price agreed upon by the third party and the 
other partner. Thus, the buyer has to sell the share he boi^t to the preemptor 
against the price upon which both (the buyer and the seller) agreed. This is 
according to what Im^tn Ahmad and Al-3ukhftil leiated on the authority of 
JSibir (may Allah be pleased with him) that: 

"The Prophet (PBUH) decided the validity ofpree-mpthn in every 
joint undivided property, but if the boundaries are weii marked and 
the -ways and streets prefixed, then there no preemption.'*^ 

This above-mentioned tadHh proves that the co owner has the right to 
preempt, and that preemption h only applicable and valid in land and real 
estates (immovable properties) but not in movable possessions, furniture, 
animals and the like. The Prophet (PBUH) also said: 

"...his not lawfidfot him (the paring-) to seU that until ^ other 
partner ^ves his consent"^ 

This hadtth proves thai it is in^iemussihte fbr the partner to sell his share 
(to a person other than his counterpart) unless he informs his counterpart 
about that 5ale. 

In this regard, Ibnal-QayjFhai &aid 

"It is impermissible for the partner to sett his share wi^out informing 
the other partner If he does, the other partner is more entitled to bvy 
that share. If the p&rtnet has asked the permission of the other partner 
h^m selling a co-owned property atjd the latter e:^resses no intention 
t& buy Hi then he does not have ^ r^ttopreen^titi^terthest^. 
This is the condustve refe^ which the Shari ah (Islamic Law) has 
stated and there are no other contradictory views in this r^mL"^ 



Ibnul-Qaiyyira mainrains that the partner has no right to preempt sold 
property as long as he has been asked permission before the sale and showed 
no intention for buying, In fact, this view is only one of two views of scholars 
on preemptloiL HowereTj the majorit)^ of scholars aj« of the view that the 
partner still ha£ the right to pfeempt, and his being asked permission does not 
ituUiiy his i^t to preempt. Allah, Exalted be He, knows best. 

f^remption h a le^l right that must be observed, and it is impemiissible 
to try deceitfully to make the other partner lose it^ for preemption has been 
ordlained to save the partner from any banrt Xhtis, if someone uses deceitful 
ways and plays tricks to deprive his partne r from th is right, he will harm such 
a partner and violate his legal right Imain Ahmad tmay Allah have meny on 
him) in thi^ concern &ays: 

It is in^fermi$$ibie to use deceitful ways in order to nullify the right 

of preemption or any other ri<(ht due to a Muslim. This is became the 
Prophet (PBUH) said, 'Do not commit ivhat the fews had committed 
in order to make lawful what Allah has prohibited^ through the 
lowest tricks.' * 

One of the tricks that the partner may do to nullify the right of preemption 
is to pretend to have given his share to a third parly as a gift, while he has 
sold it for a price. Also, the partner may a*k for a high price from the other 
partoer to make him lUMblc to pay and thus pnvents him firom pteempling. 
ShAjdcbul-IsUm Ibn Tbfmtyah £aid 

"Decdtftd actions and tricks played by the partner to dmy the 
preemptor his right to preempt, invaltditte the contniCt qf saU (with 
the hi^), besides, whatever words are written do not change the 
facts of the contrac^.'^ 

Freen^ion, in is valid in joint land if ondivided, and wtiatever trees 
and building thet« are part of the kiid M<»^eover, ff the land has been dM 
and there are still some joint utQities, such asa joint walkway or a joint source 
of water or the like, the preemptor still has the right to preempt according to 
the soundest view of scholars in this regard. Lt is also accordir^ to the general 
meaning of the hadith in which the Prophet (PBUH) says: 

. . if the boundaries are well marked and the ways and streets are 
fixed, then there is mi preemption." 
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This hadith sLgnities that preemption is valid and applicfible in divisible 
things whose boundaries are established and whose roadi have not been 
designated. In this concern, Ibziul-Qayyim say^: 

^Thi& is the soundest view as far as the preemption oj neighborhood is 
concerned. It is also ^ view maintabied the People ojRasra and 
ShA3^tkul-Isl/bti Ibn T^xym^ak and is one qf the two views r^orttd 
about £h£ jschool Jmdm AhfnadT 

Furthermore, ShdJch I^jrriul-Din said: 

'Preemption of neighborhood is ViUid in case Staring one of the 
H^ts pfowner^ipi sudi as sharing in a utility of a retd estate, a joint 
waterway or a waOcway or ike Ws is 0t€ vkw maintained by 

ImamAJmiiid" 

The same view \s also maintained by Ibn Abfl Mvl^mimd And 

othei&. In adiiitioo, Al-H^tthi said: 

"Preemption of neighborhood isvaiidwhen bringing about a benefit 
ami preventing a harm, trnd tisere are numerous hadt^ supporting 
this view. This is because neighborhood does not necessitate 
preemption exc^ when nei^ibm sharv fftc waScw^ or th« like. 
Besidti, preemption has been ordcdned far preventing htmn, which 
occ u rs sn most cases of co - ownerships or skarit^ Ihe same vtiUty such 
ii$ a walkwayy a waterway or the liice" 

Preemption is valid when somcon e cl ;i i nis it i ni mediately after having been 
informed that his partner (or his neighbor) has scildhis share (of a resl estate) 
to another party. It the other partner (preemptorj does not demand the right 
of p(reemptloii* h« will then lose iL Howevet; if the preempt does not know 
about the sak;^ he stiUhas ^ right to preen^rt, even if he rem^sft iminfbnned 
about it for yeais. In this concern, Ibn Htibi^imh says: 

"...Muslim scholars uniformly agree that when the preen^ptorif obscnf 

(and thus utiiufcn}tcd about the sale), he is sdll entitled to demand 
his ri^t ofpreeniplion to buy the sold share as soon as he returm.*' 

If there are several partners, then ihey ar? entitled to preempt according 
to the shares each possesses of the whole property, sir^e they enjoy their right 
of preemption by vixtne of their ownership. If a partner gives up his right 
to preemptt the other partner is entitled to bay the rest of the property or 
relinquish it a]]> since taldpg only part of the property ^vill barm the btrfei^ and 
harm is aoi to be removed by causing turm. 
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Kinds of Partnership 



Some light should be thrown on the issue of partnership and its rulings, 
as partnership is obviously widespread nowaday People stfll practice dealing 
and tradii^ with eadi other, and this is considered a means of oooperatiQin, 
with the purpose of attc^ining common interests through develo}>liig and 
investing weakh and excttai^^ii^ eicperiences. 

Partnership in trade and the lilce \5 deemed permissible according to the 
Book (the Qur'^ji) and the Sunnah (Prophetic Tradition). Alkh, Exalted b« 

He^ says: 

"**.Asui ittdeedj many Q$$odaHs (^preu oae ttnother. . " 

(Qur*Aa:^24) 

Here, the word "^flflodates" refers to part ners. The noble verse proves the 
permis:^ibility of partDOBhip and the prohlbiCioa of oppressij^ one another 

a^ partners. 
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Tlie proof of the permissibility of partnership is aiso stated in the $unnah, 
as the Prophet (PBUH) said: 

"Allah, Exalted be He: says> 7 am the third of the two partners (le, 
Allah is with them, taking care oJ> keeping, supporting, andsetiding 
down Messing upon their trade) m hng as one of them does not 
cheat the other. But Wien he dieats him, I depart from them (i.e. to 
take blessing away from their traded 

The iyidtth involves the legality of partne;rship and exhorts people 
to mauitaui it provided they do not cheat one another. This i» because 
partnership involves cooperation and assistance, and the Prophet 
(PBUH) said: 

"AVah assists th$ person so long as he assists his (Muslim) bro^ierf^ 

The person has to choose the one v/hcm wealth is lawfully obtained in 
order to set up a partnership with him. In addition, he is to keep awaf &om the 
people whose wealth is compleiel/ or partially ill-gotten. It is permissible for a 
Muslim to go into partnership with a disbeliever, provided that the disbeliever 
Is not to be given full autkority to run the business alone. That is, partnership 
is to be under the supervision of the Muslim partner so as not to let that 
disbeliever deal in ribd^ or any kind of prah^iled matters* so making use of 
his MusUm partner's absence of supervision. 

Partnership is dmded into two sections: FiutDership in prapertieB and 
pftitoersU^ In contracts. As for the first, it implies shaiii^ die ovmet$hq> 
of a jreal estatei hctoty, automobiles* etc. However, the second section of 
partnership involves sharing in running the business, such as sharing in 
sellings purchasing, renting, etc. It can be by sharing in both capital and work, 
or sharing in work without capital. 

Partnership in Contracts Consists of Five Types 

1- ^In^ (Cooperative) Partnership: It involves equal sharing in both 
capital and work, 

2- MudArabah (Speculattve) Partnership: It t^oa to partnership in 
which one of the two parties is a silent partner, who only provides 
capital, while the other runs the business. 

3- Reputable Partner Partnership: It refers to partnership in trade based 
on the reputation, not the capital, of the partners* 
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4- Manual Partnership: It refers partnership in which the two partners 
share whatever ihey earn by their own vfork^ not hy their wealth. 

5- Comprehensive Partnership: It Includes all the aforesaid types of 
partnership; cooperative, reputable partner* manual* and speculative 
partnerships. In ttm kind of paitoerdiip, each partner authorise the 
other to freely handle every aspect of the capital and labor. 

This is just a summary of th« type$ of putaership, and we fihall deal with 
each in detail below. 

Endnotes 

1 Abu Dawftd (3383) [3/4381. 
ZMuilim {6793) [9/23] . 

^m&ihAtermdutindudes v^ry and usurious ^ and Interest 



I 



'■■ .'■\ ■■ ...... ■ . -i'- 



CHAPTER 



'tis ■.^^^;■>.>.■■^ . 




'Indn (Cooperative) Partnership 



It lefersi to the equivalence between the two partnerSi in both capital and 
labor; they equally participate in the buisiaess. The real nieanitig of such a 
typ« of partnership is that two or more partners provide equal capital for. 
the business so that the total ci^ital 15 regarded as one nnit. They may work 
t<^ether to invest it or^ perhaps, one of them runs the business and SiO taites 
more profit than the other(s), 

Indn (cooperative) partnership is dcerned permissible in accordance 
with the coiii$£ii$ijuL of scholiirs, -aa recordtd hy Ibnul-Mundhir (may Allah 
have mercy on him). Yeli scholars di^a^t^e only concerning some of its 
CQ(ndition& 

Every partner has the right to dispose of the capital of the partnership due 
to his share and hi£ being commissioned by the otiier partner Th!$ Is because 
the Vrtird "partnership" indicates each partnCT's dealing on behdf of the other 
without taking his permission. 
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Scholars agree that it is ptnnLssiNt? lo m-Aki' ihc capital of the partnership 
either gold or silver, as people have been in the hab it of doing so since the tune 
of die I^ophe[t (PBTJH) up until now wiGhotit any disapproval However, they 
disagree wliMier it i& permissible or not to make the capital of cooperative 
partiieriship consist of merchandise (instead of money, gold, or silver). Some 
scholars mainlain ihtit Et is iiupcnnifi^ibli,-: bfrcansethe value of the merchandise 
of one partner may increase befurt selling, while ihot nfthe other m^y not, und 
thus one partner shares the increase of the other s wealth. Others view that it 
is permissible to provide merchandise as cspftal in cooperative partnership^ 
which is a sound opinion. This is because the basis of partnership is that both 
of the p?irtners can dispose frody nfijll (heir (uixh, iiiul that they share 
whatever they earn^ and this applies (o merchandise as well as money. 

Among the conditions of the validity of coopcr;itive partnership is that the 
profit of each partner should be previously specified isndt living one-third 
or one-fourth of the profit) according to his shares in the business. This is 
because the partnera share in the promts, and none of them should be ^vored 
ofver the other eKcept with their p(FCvious mutual freemen*. Hierefbre, the 
^lare in the profit <rf each partn er has to be previously specified; otherwise, their 
partnership is neither permissible nor valid. Accordingly, it is impermisiibk 
for each partner to stipulate thai he will gel his profit from a certain object (of 
the capital), or that he will get it at a certain time, or that he will get the profit 
collected on a certain trade journey. The reason for this is that ihe specified 
object alone may or may not achieve profit ot iliat the tr^ide may make only 
tin? profit concerning the share of one person oniy. Uliis undoubtedly may lead 
to disputes >imong the partners, tir may make the effort of one nf them gn in 
vain, whidi is prohibited in our lenient Skari'uh {Islamic Law)H as it involves 
deception and harm. 



Mudarabah (Speculative) 
Partnership 



Juristicallyt mujilmbiift (apecuktive) partnership means giving a certain 
amount of money to others in order to trade with it in return for a siiar* in the 
profit. Ailahi Excited be He, says; 

" , , Andothers tm veUng throughout the land seeking [something] 
ofUie bounty CffAUah.." (Qur'an: Al-Mmzammil: 20) 

Tht vnse mvoilvefi seeklag bounty through and sulking of deals. 

According to the consensus of scl^olars, speculative partnership is deemed 
permissible, Moreover^this typeof partnership was practiced during the lifetime 
of the Prxjphet (PBUH) and he approved of it. That partnership system is 
reported to have been practiced by ' Omar Ihnul-KhsUtSb, 'Uthmfln Ibn 'AfiSto, 
' M Itm Ab6 IiWiK Rm Mas^ M and Other compiler 
the Omq^aniom (may Allah be pleased mth 
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Wisdom, reqtikes the permiMibilitj- of apeculation with wealth, as people 
need iti wealth can only be developed or invested! through trade and ttftHsactbiL 

With regard to this issue, the great scholar Ibnul-Qayyim said: 

"A speculator is a trustee, a hired penoti, a representative, and 
partner. He is a trustee when he takes the other partner's wealth and 
becomes entrusted wi^ it; he is a hired person as he wwrfcs himsdf 
on wetd&M he is a r^mentative as heJMy disposes of it; tmd he 
is a partner as he shares in the profit ij any , /« order to tKaintain 
the v(}\jdjty of the speculativa partnership, the entrusted speculator's 
share oj the profit skouid be previously specified, as it would be his 
due accordir^ to sudt a mututd (^reement" 

IbnuL'Mundhir s^id: 

"Scholars unanimously agreed that the worker (the entrusted specu- 
lator) has the right to stipulate a certain percentage of the profit from 
(fte beginning, such as one-third or haff of the profit, or whatever 
i$ agreed upon by £h£ two partners. SHU, if the owner of the money 
spedfies a certain amount of the profit or (ht yvhole profit for the 
woricer (the snirusted speciflator)^ or specifies noting fit fill, their 
partnership becomes iiwahd '." 

The share of the profit that the entrusted specnLator will get depends on 
the mutual agreement between him and the investor (the owner)^ Thercforej 
if the owao: aislcs the worker to trade widi his mor^ 

share the profit togetbei^ then die profit is to be equaJly divided between them. 
Moreovern i( is permissible for the owner to striate that he will get a certain 
share of the profit, such as three- fourths or one -third of the profit. This is 
because when the share of each is known, both of them will get his due share 
of the profit In other vn>Fds, when the sliare of oiu of them is spedfied, the 
other's share will be known accordingly. 

If the two partners dispute regarding whose share of the profit is the 
specified one, it must be gfven to the entrusted speculatoi^ be it much or little. 

This is because he is the one whg deserves it due to his work and efforts The 
worker's share of the profit already varies depending on how much effort he 
exerisi he may get a small sh^e of the profit for an easy or simple work, or get 
a large share in case of hard work. In addition^ the estitnation of die ^laie of 
profit specified for the entrusted speculator depends on his skill Consequently 
hij share of the profit is to be stipulated, unlike the owner who deserves his 
share due to the weaUh he owns and provides, not through conditions. 
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If the speculative partnership is cancelled, the profit is to be for the owner, as 
th e capital as weJl as its increase beJonga to h i in. Howe ver, ih t- fii I ru sted speculate r 
is just ro get his wage, as the profit is to be according to the stated condition, and 
the condition is abr^^ated as a result of the abrogation af the i^peculatlrm. 

It Is permissible to set a certain pe riod for the speculative partnership, after 
vihidi. ^ partaership ts to be terminated. That th« owner of llie weaMi 
may stipulate that he will on a speculathre partnership with the woi4cer 
for a year for example. A speculative partnership is also permissible to be 
based on a future condition. To illusrrate, it is permissible for the owner to 
specifya certain month for the entrusted speculator to start using the money 
of the fiDrraer for specuktion. He raay also ask the entrusted speculator to use 
his money fi>r speculation after the latter gets it from sucli and such a person. 
This is because speculative partnership is permission of disposal of the 
money given by the owner of the rnoney to the entrusted speculator* so it can 
be dependent on a future condition. 

On the other hand, it is impermissible for an entrusted speculator in a 
speculative partnership to work as a partner for another capital owner if that 
will negatively affect his first partner, unless the latter gives him permission. 
Bor example, die wealth of the worker's new partner may be so much that it 
takes all his time and thus negatively oSktM the interests of his first partner. 
Moreover* the wealth of the first partner may be w much thatit takes all tfie time 
of the entrusted speculator and thui if the latter gets into another speculative 
partnership, he may be inattentive of some of the first partner's interests. Yet, 
it is permissible for the v^orker to speculate in the wedth of another partner 
when the first partner gives him permission to do so and irfien there will be 
no harm csmed to the first piu-tnerV interests. 

In this comiectionj if the worker speculates in the wealth of a second partner 
vdthout the permi^n of the first, caustngharm to the fkst partn«r^ intsests. 
the worker is to take his share of the profit made th rough h i s second speculative 
partnership and add it to the profit of the first partnership. After that, the total 
profit is (o be dividftd between h\m and his first partner according to tT-ieit 
previously stated eon4}lions. This is because the efibrt exerted by the worker in 
his second j^^eculafive paitnersh^ should have been exerted in thie first. 

R is impermissible for the woiker (entiusted speculator) to spend fT™n 
the capital of the speculatkin^ ndther fbr travd expenses nor for anythli^ 
else, unless it is previously stipul aied. This is because the worker is supposed 
to speculate in iiis partner's wealth in return for part of the profit, ao he is 
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not alluwed to spend froin the mnin capital in petty expenses and thus take 
more than his slwit* This i$ only permissible if it is pjeviously approred by 
tht wwntrr of tlie money or there is a conveutional tiade practice that enables 
ooe to do fia 

The profit should not be distributed as long as the contra^ of the speculative 
partnership is in effect, unless both parties agree to divide it. This is because 
the profit is regarded as a means of protecting the capital; the profit is used 
to cover any accidental lo^s durii^ speculation. SOj if it h divided while the 
partnership contract is in effect, it will not be po^^ibl^ to malce up for any 
accidental loss. In bit^ the protit is a way of smdng \kt capital, so l£e worker 
does not have the r^ to claim any prtifit t^pi afbr the CE^tal spent is 
completely fegaiued 

Since (he worker is a trustee, he has to fear Allah regarding what he is 
entrusted with, and should be hcl[f\ed legarding any cl^m about loss or 
damage of the property He should also be believed concerning whatever he 
claims he has purchased for himself not for the speculation, or vice versaj as he 
is entrusted wi& tfiat famx tb« beginning. And Allah kmms best 

Endnotes 

1 'Setth^faotaotx&liiAr'RawdAl'Mut^' "[5/253]. 

2 See; "JQfcSA Al-^md' ' (p. 58). 



Reputable Partner^ Manual^ and 
Comprehensive Partnerships 



First; Reputable Partner Partnership 

It is a trade partnership in which two or more partners provide no capital 
but they are repul:able enough to purchase trside goods for deferred payinciiU 
The partners share whal:ever loss or profit in accordance with wliiit they have 
pieviously sl^raUted. This kind of partnership lnvohres no capital Rather, 
the partners purchase and sell goods depending on their good iqnitotkm, 
covenant, and people's trust Lii them, and share in the profit accordli^ to their 
previous staled conditions; the Prgphet (PBUH) said: 

^MuMims must keep to the condiHorts they have made."^ 

This type of partnersh ip is shnilar to ^ indn (cooperative) partne rship, so it i s 
given the same ndiiigs^ £adi of the two partners i£ coDiddered a rq^reseot alive 
coimnlsdoiii«d by the other pflrtzkei; as this tyf» of partnersh^ is based on 
Qcmiiusedon and qionsarsh^ 
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The share of each partner, with regard to the ownership, is to be specified 
according to thieir iuttbi^il ^preetnent, be It an equals kss^ or more ^^hk. In 
addidon^ eadi of Ihtm is to bear his share Ihs loss in accordance with 
what he ovms In the partnersh^; if one owns half the company, one is to 
bear half the loss, and so on. Likewise, the share of the profit of each partner 
depends on their previous stipulatioti> be it half, fourth, or third of the profit. 
This is because one of tltctn may be more reputable and trustworthy among 
merchants than the other, or more skillful in trade than the other. Moreover, 
th« eSbrt or kind of work done by one partner may diSer from that done 
by the other, so one of them may deserve to have a lar^ share than that of 
the other. In such a case, they are to stick and refer to the conditloJi* they 
agreed upon. 

It is worth menttoiung that each partner in diis type of partnership 1^ (he 
same rights stated in 'in&n (cooperative) partnership. 

Second; Manual Partnership 

It is a kind of partnership in which two or more partners share whatever 
they earn hy their own work. Tt is so cftlled because the partners use their manual 
power in working, a£ a means of earning money, and they share whatever profit 
they get. 

The legal proof of the permissibility of manual partnership is the i^ocfif^ in 
which Ibn Mas ud (may Allah be pleased with h im ) said: 

'7, ^Ammar, ond Sn'd became partners, in what w& would gei (from 
the booty) on the Day of (the Bt^ttlc of) Eadr. 'd then brought t^vo 
prisoners^ but I and 'Ammar liiii not hi iag anything." 

(Related by Abu Dawud, An-Nas^% aiid other compilers aiOiiMhf 

ImAm Alpoud commented: 

TH^ Pre^H$t (PBUH) made them Aare in Ike {nvner$hip of the two 
prisoners. Hence, this ipttil^ proves ^ permiss&tility of manual 

As soon as partners get into manual partnership, the works accepted by 
one of them become obligatory to be accepted by the other{s) So, n-Ach nf the 
partners is demanded to fulfill what has b een accepted by the other, as entailed 
by the manual partnership between them. 
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Manual partnership i« stilJ valid even if the partnet s lio diflVieiit kinds ot 
work For eiample> it is permissible to make a manual partnership between a 
tailor and a metalwoifcer, and so on. Every partner has the right to demand his 
equal share in the profit made by the other* Also, in case they lease a place, it is 

permissible for the tenant to pay any of them the rent; and in case they rent a 
place, the landlord has the right to ask ^ai y oflhem for the rent. This is because 
each of the two partners is considered a representative of the other, so they 
share whaTcver responsibilities or duties due to their manual partnership. 

Manual partnership is also valid in cases of lawful manual work such as 
cutting firewood, collecting fruit from mountains^ mining, etc. 

If one of the partners becomes ill, the profit gained by the other should still 
be divided between both partners. This is supported by the aforementioned 
narration -v^iich states ^t Sa' d, 'AmmAr and Ibn Mas' dd itiade a m^ual 
partnership, and Sa*d then brought two prisoners, whUe tiie others failed to 
get any, however, the Prophet (PBUH) made them share in the ownership of 
the two prisoners. With regard to ih is issue, if the healthy partner demanded 
the sick one to appoint a new worker as a substitute, the sick partner is obliged 
to agree^HlisU because their partnerdiip is based on manual work on the part 
ofboth of them* So, if one of them is unable to work, he ha* to appoint another 
In his pJflce to maintain the vaUdity of thdr partnership contiw^t Tii^^ 
the ill partner refuses to appoint someone in his place, the other partner can 
cancel the partner^lijp contract. 

In manual partnership, it is permissible that partners share in the ownership 
of riding animals or taxis and share whatever fares they get froin them, for it 
is a means of earuing after alL Tl is also permissible that a person gives an 
animal or a taxi to another to work on and share whatever feres they get. 
Similariifi it is permissible that such manual partnership h concluded between 
three partners; one provides the animal for example, the other provides the 
necessary tools, and the third works on it* and that whatever ttiey earn is to 
be distribiiLed among them, l.ikewise, such partnership among agenls (who 
promote the selling process, display the goods, and bring customers) is deemed 
permissible^ and whatever they earn is to be distributed among them. 

Tilird: Comprehensive Partnership 

It is a type of partnersh^ in whidi each partner authorizes the other to 
handle freely every aspect of the capital and labor. It includes all the aibresaid 
types of partnership; cooperative, reputable partner, manual, and speculative 



IIiPABTNERSHIP 



partnerships. It also involves lhat the partners may share what Lhey possess as 
welJ as whfit rhey owe. 

This comprehensive type of partnership is permissible, aii it comprises 
permissible types of partnership; it is deemed permuisiUe because all its 
components are deenied sa 

With regard to this type, the profit is to be dietritwted in itccotdmce with 
the partneris^ mutual ^reement As for the loss, it shoiild be bome accordit^ 
to eadi partoer^s financial contribution. 

In this w&y, our sacred Shmi'ah (IsUmic Law) extends the mean* of 

earning within tho per mt^ble limits. It allows irwn to get his earning, whether 
individually or thmugh sliiiring with others, and makes people obliged to 
fulfill their conditions, provided they are lawful and just. All this conlmns the 
validity and applicability of this Shtai'ah everywhere and at atiy time. 

Finally, we invoke Allah to grant us the abidance by this sacred Shari ah 
and to help us fiollow its path, as He is the Kearii^ and die Responsive. 

Endnotes 



L AbO Dawfld (3594) [4^ 1 6] . See also AC-'^mi^ ( 1 352) [3/634], 

2 AM Dftwud (338&) [3/440], An-NasA't (3947) [4/67] and Ibn Mfljah (21K!) [3/79]. 
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Sharecropping 

(Muzdra 'ah and Musdqdh) 

Muzdra ' t*/) aiid /wusfl^rt^i a re two systems amoi^ the systems of eotiidac ling 
i^ti cultural transactions v4uch people p i-acticed fcom the andent times due to 
lint di]*e homan med of them, A person may possess a cerl^ number of trees 
that he curnot attend lo or use. Another may have the capacity lo work but he 
owns neither trees nor land. Thus^ the \wc systems muzdra ''ah and ynusaqdh 
were permitted lor the benefit of the two parties^ just a& all the Islamic legal 
transactions yMch are based upon justice, the achievemenl of benefits, and 
the prevention of causes of conoption. 

MusAqdk 

Faqths define musAi^ as giving planted or unplanted trees alon^ with a 
piece of land to someone to plant them therdn, water them, and perform the 

necessary woj k until they bear fruit Tlie fiaxmcr then is to be given a specified 
share of the fruits of these trees, from an unspeciiied part of the land, while the 
rest goes to their owner. 
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m; SHARECROPPING AND RENTING 



Jtfuzdna'dh IfideBnefl as giving a land to someone to cultivate orgivu^a 
land along with sorae seeds to eomeone to pktit them therein and take rare 
of the plantation in return for a speciHcd portion of the harvest, from an 
imspecified part of the land, while the rest is for the landowner. 

A preconditioned part of the harvest in musAq^ and muz&ra 'ah gq^ to 
the landowner while the rest is for the sharecropper 

The legal evidence of the penniauhility cfmus&q^ and muz^a ^igk is dear 
in the hflt^^th narrated by Ibn ' Umar (may Allah be pleased widi him) in which 
he said: 

"The Pr(>phet (PBUH) concluded a contract with the people of 
Khaybarfor them to utilize the latid on the condition that half the 
harvest of fruits or plants would be their sbare."^ 

Moreover, Imftm MubUih related: 

"The Prophet (PBUH) returned to f^ur Jews ijf Khayhar the date 
palms ofKhaybar and dteir land on the condituitt that ^iey ^tdd 
work upon them with their own wealth (seedSi in^lements, etc) tn 
return for half of the hmyest!^ 

ImAm Alimad also related: 

"7% Prt^het (PBUH) gave the people of Khayhar tfre date palms 
and the hnd<^ Khayhar on 0te conation that 0t€y will give ha^of 
the yidd (to Miislims).**^ 

These hfldlths prove the validity of mi/sdqdA in Islam. 

ImSm Ibnul-Qayyim saidr 

"Vn the story of Khayhar. there is a legal evidence of the permissibility 
of musdqdb and muzdra 'ah in return far a specified portion of 
the yidd, he it fruits or crops. The Messenger of Aikh (PBUH) 
continued dealing with the people ofKhaybar ( through mus&q&h 
and rmtzHra 'ah) until his death, and he never invalidated it The 
Pj^fy-guided Caliphs continued dealing wftfj ^Kse two systems 
as well, not as afcrm of rent intt as a kind of partner^ip which is 
exactly like speculation" ' 
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Al-Mtrnmffitq Urn Qndflmah said: 

"The Rightly-guided Cahphs applied these systems during their 
mliphates. These systems were wide^read and rjone prohibited 
dim. Tkust there was a consensus amo?ig the Muslim scholars m 
their validity^ 

Headded- 

*'U Is impermissibk to refy on that wkidt disagrees wi^ the Sunmh 
(Prophetic Ihidition) and juristic amsensus in dtis regard, M(0^ are 
thise whp ovn date palms md trees which they are iinabie to attend 
to, water, or lease. On the other hund^ there are people who do nof 
own any trees but they need the fiuits. Thus, the permissibiiity of the 
two systems satisfies both ne&is artd acam^iishes the ben^ts of the 
two parties.'^ 

Firstly; Rulii^^ onMus^&h 

F&qihs (may Alkh have mercy on them all) mentioned th^t for the mus&q&h 
to be valid, the trees in question should be th^ of edible produce. They also 
stated il is impermissible to spply this Sf^tcm, On fruitless trees or omes 
that bear inedible fruixs, as there are no rulii^ pertainkig to such cases. 

Among the conditions for the validity of mtadqdh is the estimation of the 
sharecroppers or the owner's share with a specified portion of the produce, 
like, for example, a third or a quarter, whether the stipulsHud share little 
or big. Accordingly, it is invalid if tht^v scipultUt; (iitit all tiie yield wauld be 
for one of them, becauj^e in this cas^; one ot them would have all the harvest 
while die odier would have nothing. It is also invalid to stipulate a cettain 
number of ^ 's of tlie harvest^ like ten or twenty lA % for the trees may yield 
nothing but this amount and, in this case, the one with the specified share 
would have all the yield. Sim il arly, if a certain sum of money is stipulated for 
one of the parties it will be invalid, for the harvest may not be of the same 
value previously estimated. Moreover* it is invalid to make the share of one 
of them limited to the fruit of one or some specified trees, as it may happeri 
that only those specified trees are the ones which will hear fruit, so one of 
the parties will have all the harvest On the other hand, the specified ti^Cs) 
may not bear fruit at all, and thus the one with the preconditioned share 
v^^ould be deprived of any share of the harvest. Thus, there will be risk and 
io55 in such cases. 
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The valid opLniw maliKtdned by the mt^ority of schdadK is that musAqi^ 
is a binding gonti^cl that cannot be cancell^ by one of the two parties unless 
the otter gives his consent It should he for a specified period of time even if it 
is long, so long as the trees are there. Il binds the sharecropper to do whatever 
is needed for having a good harvest; like plowing, watering, rejno\'ing the 
harmful plants, grafting date palms, drying the fruits, fixing watercourses, and 
distributing water among the trees. 

The owner ol die Lrees has to do whatever is necessary to preserve the asset* 
namdy the trees, by diggi ng a well (or provid ing any source of water), buildii^ 
mils, and the like* The owner has al&o to provide the materials necee$ary for 
having stroi^h«iklthy trees like fertilizers and thcr like. 

Secondly: Rulings on Muzdra ah 

laying the seeds to the sharecropper along with l:he land by the landowner 
is not a condition for the validity f>f miszara ah. Thus, if he hands over the 
land to the sharecropper To cultivate using seeds belonging to the latter, it is 
considered permissible as maintained by some of the Prophets Companions 
aod acted upon by people afterwards. This opinion is based on the evidence of 
the validity of muzdm 'oh, namely the hadtth illustratii^ the Prophet^ dealing 
with the Jews of Khaybar in this agricultural system; the Prophet (PBUH) 
granted them the land to utilize on the cotidltion that half the harvest would 
be their share. Yein it was not mentioned in the t^idUh that providii^ seeds was 
incumbent on the Muslims. 

ImSm Ibnul-Qayyim (may Allah have mercy on him) said: 

"Those scholars who stipulate thtil the landlord must providE seeds 
along with the land (in muzara "ah] base their opinion on an anahgy 
with the judgment pertaining to speculative partnership. However, 
this analogy does not only amtm^ct £he ai^hentic Stmnah (Prophetic 
TYaditum} and the opmims of 0ie fVijpftetS Companions^ but it is tdso 
TV^vdedits one of the worst a nd mcst corruptive analogical deductions. 
This is because the capital in speculative partnership goes back to its 
owner, then the two partners divide the profit among them. The land 
m 'dA is sitn^ to the aqritid in ^^a^^tiive partnerdiip> for 

both go back to their avmers. However, tfw seedsi if provided by ihe 
iandlardi do not return to him, as they ci re consurrt^ jusf Wse aB other 
land consumabiei. Therefore, regarding ihc sced$ as a conoimat^ asset 
is worthier than rt^ardin^ them os a remaining onef 
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The legal proof of the permissibility of muzara ah is stated in the 
honorable Snn«aft as mentioned above. The need for muzdra ah also calls 
for Its pennissibilitf» as there are many people own agricuhural lands 
but cannot attend to ihem, and therc are many others wlio can work in 
agriculture but do not own lands. Thus, the Islam iclegal wisdom ascertains 
the permissibility of tnuzdra ah Ibr the benefit of the two parties, the 
landlord and the sharecropper. In this way, cooperation for accomphshin^ 
benefits and avoiding damages will be achieved, 

Shaykhul-Islam, Ibn Taymiyah (may Aiiaii have mercy on him) said: 

"Muzara ah is of more bask origin tlian tenancy and closer to main- 
taining justice, as the two parties share the pro/it as weii as the loss."^ 

ImAm Ibnul-Qayyim (may Allah have mercy on him) said; 

''It(i.e, muz^ra ah) is farther from injustice md harm than tenancy, 
for in tenancy one of the parties wj7/ surely gain profit while in 
ifiuzdra ah, if there is a crop^ both wiii share the proftU &nd if there is 
they will short the ioss."* 

Having a specified share for the sharecropper or the landowner from 
the crop is condition for the validity of wu£4ra £i/iH ^nd the specified share 
slionld be a known part of the harvest, such as a third or fourth of the harvest 
This is because the Prophet (PBUH) granted the people of Khaybar the lands 
on the condition diat half of the yidd should be flor the Muslims. 

If the share of one of the parties is specified, the rest will be for the otherj 
sincL-' iW yield is theirs, if one share i$ specified, ih? other share ^vill be known 
acco rdingly. It is invalid to spec ify a certai n weight of the crop, u c \t ui; a certain 
number of id s. or to specify the yield of a certain part of the land, for one of 
the two parties. It is alfo invalid fbr the landowner to stipulate diat he will take 
an amount of the ctop ftqual to that of the seeda he has provided and then they 
both share the rest. This h because the Und may not yidd but this arooimt, 
and ill such a ca&en the landowner will have all the crop and the sharecropper 
will have nothing. It was narrated that when Rilfi' Ibn Khadij (may Allah be 
pleased wrttfi him) vras a*ked about rMitii^ land in return for gold and silver 
{ijs, dinars and dirham^ money), he said: 

*T?J«rtf is no harm in it. However, people (landowners) used to rent 
their lands durir^^ ijfetfffw of ihe Messenger i^AIkh (PBUH) in 

returt] for the yield situated near canals, banks and at the ends of 
the streamlets^ or in retumpr ^e ve^tation of a specific area of the 
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iandr Somettmt;^ the vegetation oj the specified tirea was damaged 
(by blights) while the rest remained sufo^ ttnd vice vers**, Peqpte 
did not rent tkeir lands except throu^ that way. Yet» the Pruphei 
(PBUH) pjMhited it hecause it involves harm to pet^^ interests 
fto may lead to disputes md d^urittg peoples weiMi unjtts^. 
However^ there is tjo harm in renting the land for someMig 
specified and guaranteed (such as silver and gold; money)."^ 

This narration proves the iinlawfiilness of trtuzdra'i^ in return for what 
iiiay bring about harm and dispute among people. 

Ibnul-Mundhir s^td: 

"Records reported from RAfi' came with reasons which demotistrate 
that the Prophetic prohibition was for thes^ samt^ reasons th^.y did 
habitually. Mfi' said, 'We used to rent the land for the yield of a 
specific portion. But som^imes that portion did not give yield 
0te rest cf ^ land did^ and vice versa! '"^^ 

Endnotes 

1 Al-Bukhari (2328) [5/14] and Muslim (3939) [51453]. 

2 Muslim (3 W3) [5/456]. 
SIhttMajah (246S) [3/174]. 

4 See the footnote in Ai--R^t^dAl-AMr "[5/276]. 

5 See- "Al-Mtfghnr af52Q). 

6 See; "the tbotnol!; in "Ai -Jiaaf^ Al-Mnrbi ' ' [5/2S9J. 

7 See: 'A^mQ^ul-Fatawd' {2^51 

SSee: "th^; TootnLilc in ''Ar-Ran-dAl-Hfurbi^ "{5/287]. 

9 Mualim Q929) [5/449]. See also Al-BukMri (2327) [5/L3]. 

10 Al-Bukhlit (Z722) [5/396], 




Renting Things and Hiring 
People^s Services {Ijdrah) 



The contracts of renting and hiring continually rec ur in the lives of people 
concerning their different interests and their daily» monthly and yearly dealings. 
Thu^H it i& Lmportant to know the rulings pertaining to such dealings, for all 
peoples dealings, wherever and whenever tKey are, are codified in Shari ^ah 
(Mamie Law) in accordance with 1^ norms idiidi guard interest and pot 
anendtohamt 

^^rah means rentiiig somethii^ or hiiu^ someon^ services in return for 
acer^ payment AUahi Ejmlt^l^ He> $^ 

. . [Moses] saidj "^you wis/ted, you could Itave takeitfor it 

upttyment! " (Qtir'an: Al-Kah£ 77) 

According to Muslim jurists, \jarah is deSned as follows: a lease for a lawfid 
idendfied use of either an identified present or described anticipated things for 
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a specified purpose antl for a known period of time, or (a hiring agreement) for 
the performance of a certain service in return for a specified compensation. 

The aforesaid general definition comprises most of the validity conditions 
for f|i!raft as well as Jts types: 

• The phrase "a iea&e tor a .., use" impJi^;^ that the hiring of slaves is not 

iiuluded in ^rahr for it is rather selling than hiring or renting in diis 

COM. 

• Hie word lowfiil" exdudes aUkiiidB of rentiiig or hiring for unkwfiil 

u6t, like adultery for example. 

• The phrase "identified lue' eidttdes any unktkotm benefit or use 

thioi^ ijArah, in v^iich case the lease becomea invalid 

• Hie fdiraae "a lawful identified use of either an identified (preseot) 

or described amtlc^Hled thing... or (a hiring agreement) for the 
peffbrmaoce of a certain Acrvice" indicates that ij^ah is of two types: 

Firstly* ij^rah can be for the use of an identified (present) or described 
anticipated thing. An example of renting an identified thing is when 
a landlord says, "I rent you this house", while an example of renting a 
described thing is when an ttvfiytt of Ap4ck: dl^tndl who tasi» it says> "I 
rentyou a pack animal of audi andsudi a descr^ttioii for tran^rtiikg 
orri^g." 

Secondly, ijdmh can also be hiring someone for performing a specific 
service, like, for excimple. someone who hires Lmother to drive him to 
such and iuch a place, or to build him a wall or the like. 

• The phrait "ftjr a known peiiod of time" means that the rent period 

should be specified; a day or a month> etc, 

• The phrase "for a specified compensation" indiciites the necessity of 

specifying the payment for icniing something oi hii ing bumeone. 

'I hns, y 11 th e vEdidit y conditions of the two types of ijdrah can be summarized 
iti the i:ollowitig^ 

• The lease has to be related to the use of the object^ not the object itself 

• Th is uS£ of the obj ect should be la wfuL 

• The purpose of reatij[^ should be knofwn. 

• If the rent object Is not identified (present], it should ^gree widi the 

description of it$ owner. 
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• The rent period should be specified. 

• The rental payroent should be specified. 

The valid ij/irah \s perrttissible according to the Qur'an, the Sunndh (Prophetic 
Tradition), and juristic consensus' 

• Allahj Exalted be He, says: 

^,,.Aiid^ they breasted for yout 0tcngwe them their payment..." 

(Quran: At-Jaiaq: 6) 

AJkh also «ays: 

[Moses] said, 'If you wished, you could have taken for tt a 
payment: " (Qur'Sn: Al-Kahf. 77) 

• The Prophet (PBUH) also hired a man to show him the way during his 

Emigration from Mecca to Medina. 

• Ibnui-Mundhir stated thtttjiirists unanimously agree on the permissibility 

oi 'ij&rah trenting something or hiring someone's service) 

Moreover, ijarah is a human necessity, as tliere is need for the benefits of 
rent as much as there is need for the objects of rent. 

It is permissible to hire a person for a certain job, such as for tailoring a 
garment building a wall* or for guiding one through ones way. It is stated in 
Stt^ M-BtdMri (Al-BiMMi AutherOic Book qfHfxdm) that ^AMah (the 
Prophet's v^rifen may Allah be pleased with her) narrated in the hfldi^ of the 
Prophet's Htjrrtft (Emigration to Medina): 

""The Prophet (PBUH) and Abi^ Bakr (may Allah be pleased with 
him) employed AbduMh Ihn UrayqilAi-Luythi as a guid^; he was 

an expert ^uide." 

It is impermissible to rent houseSj shops and stores for committing sins^ 
such as selling intoxicants or forbiddeii things like tobacco or making pic cures, 
as renting here t& considered an assistance in conunittii^ sins. 

It is pennissible ioi a tenitnt to rent v^iiat he has renlsed to someone eUe to 
make use of, for the tenant is considered a temporary ovraer of what he rents. 
Thus, it is permissible for him to use \t or let someone else use it instead. Still, 
the second tenant must use the rented object in the same w^y of the firsts 
or in a bett^ way. For example, a tenaxit of a house can rent it to anxjitbef 
tenant provided the latter us^ it for living therein for a less dama^ng use. 
However, it is impermissibJc for iiim to rent the place for someone y/ho will 
use it as a factory or a laboratory. 
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It is impermissible to hire someone to perform acts of worship or piety 
that bfing one near to AQah, such as performing tiajj (pilgrimage) on om^s 
bthalf, or jmnounctng the prayer call {adh&n}. This is because such deeds 
are individually perfanned to draw one dosei to Allah, and receiviiig w^es 
for them rnake^ them far away from b^iiig acts of worship. However, it i£ 
permifusiblc tn receive fmancial support from tlie MusUms' Public Treasury 
for acts ot transcending benefits, such as performing Hfly> announcing prayer 
call [adh^n), leading people in prayen teaching tiie Qur m and fiqh (Islamic 
lurisprudencej, judging, and delivering /fzhva . Receiving pa/tneat in such 
cases is not a kind of compensation, but rather a help to perfcirm acts of 
obedience. This does not void such pious and righteous ^ts, nor does it afl^ 
the sincerity of their perfonnance. 

$hp[ykhul-t«l|iii Ibn H^eynafih {may Allah have mercy on him) said: 

faqlhs itnaninj&usly a^ee m the d^rence between hiring to 
perform varhus acts of worship and grantttig fimncitd support for 
their performers. Giving provision to fibers, judges, prayer caUers 
(muii^uihins) and im^ms is indisputably permissibk. A$ for 
hiring someone to perform such acts of warship on one's hehalf it is 
impermissibie according to most of them (i.e, Muslim scholars)."^ 

Ibn Taymiyah aiiso said: 

'*bt such caseSt whatever is taken from the Mudtms' Public 

Treasury is not a kind of compensation or wnges, but it is 
provision for hdpin^ in performing sucIj ach: of obedience. 
Whoever uses &uch a financial support for ^y(^rki^lg such acts 
for the sake of Altah will he rewarded, and what he is granted 
by the Muslims' Public Treasury will be regarded a^ an aid in 
performing such acts of worships 

The D uties of a Le&sor and a Lessee 

• A lessor has to do whatever can help th e 1 essee to benefit from the d>ject 

of rent, such as fixing the rented car and preparing it for woridr^ and 

frd ght, ^nd rccmisTrticrrnj^ ihe rented house and fiidng whatev^ is 
damaged thei ein aiui preparing its uliltUts iw use, 

• When the period of rent is Ofvcii a lessee has to fix wh^ver damages he 

has caused. 
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+ Ijdrah [renting) is a binding contract for the two parties, the lessor and 
the lessee^ for it is regarded as a kind of sale, so the judgments of sale 
applies to it. A lessor or a lessee cannot cancel the lease except wfch the 
consent of the other But If a certain defect appears about which the 
lessee has not been informed before $^ning the contract, he has the 
right to cancel it. 

• The lessor is obliged to hand over the object of rent to the lessee, and 
10 enable him to utilize it. If the lessor rents something and then 
prevents the lessee from u^ing it during all or some of the period of 
rent, he has no right to receive all or some of the rental, for he has not 
handed the lessee what the lease has stated. If the lessor enables the 
lessee lo utilize the object of rent but did not rake the rent during all 
or some of the period of leastn full rent is due upon the lessee. This is 
because the lease is a binding one^ thus what is stated therein should 
be carried out; rentd is tlie right of the lessor v^e utilization is the 
right of the lessee. 

Two Ca«e$ in Which the Lea&e Can be Cancelled 

First: when the obfect of rent is dantagedi as in the case when one rents 

a riding animal and then it dies, or a house and then it collap&es, or a 
land for cultivation and then it becomes deprived of water. 

Second: When the purpose of renting or hiring is no longer there^ as in the 
case when a perso n h i res or sends for a physician to treat him and ±£n 
he becomes well before the physician ttiBU hkn. In &uch a case, the 
hirii^ ^reetnent is canceled because its purpose is no bi^|;er there. 

When someone is hked for a certain ytoik and he becomes tSL someone 
dse has to be hired at hi& expense to replace htm, unless it is stipulated that the 
woric should he do ne by the original hired persorL This is because the purpose 
of hiring may not be achieved through another person. In this case, the hirer 
does not have to accept the work of a person other than the one he has hired, 
but he is given the option either to wait until the hired person gets well or to 
cancel the contract because he cannot get his r^t, 

A Hired Person l£ of Two Kinds 

1 -Prtrate hired petsos: One who is hired for a specific period of time, 
during which all his work is a due right only to one person, the one 
who hires hun> with no partners (siich as a servant or a driver). 
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2-Public hired person: One whose usefulness is estimated according 
to his work> which is noi dedicated to one person* but lie can work for 
more than one pmom at a time (sudi as a Uilor). 

A private hired peisoti is not finanddly liable for what he damages by 
mistake duiing his workn such as the case when the ntachine or the tool he is 
using is damaged^ This is because he is regarded as the ovmer's deputy^ thus 
he is not asked for recompense. However, he is to compensate for whatever he 
damages out of negligence, transgression, or misuse. 

As forapubhc hiredperson, he is financially liable for whatever he damages 
because he does not deserve his payment except through the accomplishment 
of hi* work. Hence;, he is finandjally liaWe for hi« work, and whatever he 
dannage& falls under his liability. 

The payment of the hi red person becomes due through the hiring contract. 
He cannot ask for his wages eJicept after delivering the work, ivhich is regarded 
as his obligation^ accomplishing the service^ or handing over the object of rent 
(in case of rentii^T not hiring) after the period of t^lsoveiv piwided there 
is n 0 hi n drance. This is because the hired person is paid his due compensation 
after Rnishing his work or delivering what is in his responsibility. In fact* the 
payment for renting or hiring is a kind of compensation, so it is not due except 
a^ the delivery of the compensatory object^ be it a service or m object 

A hired person has to perfect and complete his work; he is forbidden to 
cheat or decdve. He also has to continue the work during the period he is 

hired in, and he is not to waste any time during that period without working. 
A hired person has to fear Allah while performing his due work. 

On the other hand, the duty of a hirer is to pay the person whom he hired 
his complete wages upon finishing the work he is hired to do. The Messenger 
of Allah (FBUH) said: 

"Give the laborer his »fages before his sweat is dry f/.e. immediately 
after he finishes his workjr 

Abd Hurayrah (may Allah be pleased with him) also narrated that the 
Prophet (PBUH) said: 

*54ttflJT> Exalted be He, says, 7 will be against three (perstm^) on the 
Day of Judgment -and I defeat whomever i am against on the Day 
of fudgment; one who makes a co venant in My Ndme but he proves 
treadierousi one who sells a free person (as a ^^fe) ami eats the 
price; and one employs a laborer and gets diejuU ivork done 
by him but does not pay him his wages' " 
(Kdated by Al-Bukhari and other compilers ofUadith)" 
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The woik of a. hked person* a laborer* is a trust In his responsibiiityi he 
has to perform and accomplUh hi* duty perfectly and sincerely. On the other 
b a nd, the wages of a hired person is a debt and a duty on the pari of the hirer, 
which is incumbent upon him to fulfill without procrastination or injustice. 
And Allahi Exalted be He, knows be&L 

Eodnotes 

1 See; "Ai-ljmr " ip. 60). 
2Al-Biikh^lrt(Z263) [1/558]. 

3 Fatwm A legal opinion issued hy ^mufii [A Muslim scholar specialized in issuii^ Legal 
nilirig$J in response to a la^imns question on a potnE of the Islamic Law. 

4 The im&m is the one who leads the congregational prayer. 

5 S«: 'Majmu ui-Fat^wa (20/206). 

6 See; "At^Akhbar Ai- nmiyyah min Ai-Ikhtiymt Al-^nhiyytih" {p. 223). 
71biiMa;ah(2443) [3/1^2]. 

B Ai'BukhAit {2227) [4/517] and Ibn M^ah (2442} [3/l£;2]. 



Competition {Sabq) 



Conspc^ilxmmShari'ah nfeis to a ni<:e between two anlmiils 0(r contests 
such as aidieiy and shooting. 

Such rdcts nad contests are permissible according to the Qur'aiij Su»»ahy 
and juristic consemus> as they may be UJS*d to imprOfW aHlltlefi, 

Albhj Exalted be He, says: 

"And prepare against th&H wtuaUvetyou are able of power,.." 

Moreover the Piophet (PBUH) sdd "Indeed strettg^ is (in) archery.'^ 
Alkh, Exalted be He. states in the Qur'in that the brothers of Yosuf (JoS^h) 
said, indeed we went racing each other., "(Qiir^an: YClsuf; 17). i,e. competing 
with efich other tl^rough archery or running. Abu Hurayrah also narrated that 
the Prophet (PBUH) said: 
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*!^^0 (reward should be given for) a competition except that made 
between (animals mtk) hoofs (like cameU), or (those wilh) cJoven 
hoofs (like horses) or (arms with) bhzdes (in fencing)!* 

fRrfatedlifjr^he Five Compilers o^HadUh)' 

This hadtth shows that entering competition for seddr^ a certain reward 
is peimi^ible. 

Many scholars stated the uiiaii imousju i istic agreement on the permissibility 
of racing and contests. SJiayluil-Islim Ibn Taymiyah (may Allah have mercy 
on him) said: 

''Horseracing and archery and suchlike warlike coi^tests enjoined by 
AHah and His Messenger (PBUH) are permissible, as tk^ are us^l 
inJihAd (fitting in the Cause cfA1Uih)T 

He also said: 

"Wresf/in^, running racts and the like are acts of obedience (w Alhh) 
if they are intended for rendering IsJam victorious, and taking reward 
(or prize) for wirming^em is disc permissiMe!^ 

Such sports are permissible if there is no harm ir them. Ibn Taymiyah 
also said: 

"Whatever distracts one from performing what Allaii has ordained 
is prohibited - even if it is originally perm^ssMe - such as selhng, 
tradmg and all other activities the idledimt0iaTiseiveswi&, andt^ 
kittds of sports thfll do not help in achierfit^ a l^al pufposa all sutk 
acts are prohibited'** 

Scholars paid such great attention to this issue that they used to specify a 
chapter in their wdl-known volumes and writings for it, entitling it "Chapter 
on Herckmr 

Heroism Is of Four Kinds; 

1 'Horsemanship contests and how to attack and retreat with iiorses 
2-ArcheTy contests or their equivalents accoidii^ to cvicry^ 
3*Spear thiowii^ and marksmanah^ contests 
4-iFencii^ contests 
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Whoever esrel^ in these four kinds has completed the aspects of heroism. 
It is p^missible to race on jEbot (as in nmning races) or using any riding or 
pack animals. ImAm Al-Quitub! (may AQah have mercy on him) s^: 

*7here is no dtsttgmrtmt an ^ pemi$sibUtty of horsemanship 
radng, rndng throu^ ether riding beasts, msdf^ racing (sudt 05 
running). Sitnilarly, archery contests and other weapon contests are 
permissible, for these are aU considered training jbr fighting in the 
Cause of Allah" 

The Prophet (PBUH) twccd vjith A'ishah (may Allah be pleased with 
her) and wrestled with Rukanah and beat him . SaJamah Ibnul-Akwa'^ 
also raced with a man from the Anfidr* in the presence of the Messenger of 
Allah (PBUH)'. 

The competition for a certain reward (or prise) is impermissible except 
in camel-riding races^ horsemanships and archery contests, for the Prophet 
(PBUH) said: 

'No (reward should he g^ven for) competition except that made 
among (animals with) hoofs (like camels), or (those with) cloven 
hc<^ (Uk^ horses) or (arms with) hiades (in fencing)," 

(Related by the Five Compilers of Ufidith on the authority of 
Abu Hiirayrah) 

Thi* means that it is inipermissibk to get a reward (or a prize) foir a 
competition except for camel- riding races, horsemanship, and archery 
contests, for these are the tools of war the Prophet (PBUH) enjoined 
Mushms to learn and master. The meaning of the afore&aid h^dUh is that it is 
impermissible to receive prizes for other kinds of competitions. Hie iLoiM 
may also mean that these th ree are the worth iest kinds of competitions to be 
practiced due to their significant and general benefits, Thus^ we can say that 
every competition that benefits religion is permissible, as indicated in the 
story of Abu Bakr and Rukanah . 

Im^m Ibnul-Qayylm said: 

^ Jbr betting on the victory of Islam or the materialization of any 
of its signs, oi done by AbH Bakr A^-S^iddiq^ it is the worthiest kind 
of competition, and it is more enticed to be permitted 0um betting 
throit^ merksmanshipt horsemanship camel-ridir^ rodr^. It is 
the worthiest and most significant sort of competition wftfi r^ard to 
the benefits it iuJiieves to religion. "" 
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There are Five Conditions for a Competition to be Valid 
1- Spedfyifig the riding animals through seeing them 

2' The ridii^ animals have to be of the same kind Contestant archers are 
also to be spedfied, as the piupose behind the exeidse is to find out 
thdi competence and skill in archery. 

3- Spedfying the distance, so a* to Idemiiy the wiimer (in ninn^ 

and the skilled sharpshooter (in iirchery or the like). The beginning 
and the end of the race have to be clearly tdeiitified and agreed upon, 
for the purpose is to know who will win, rtutl this will not be achieved 
except through compl^^te equality in their nUcns. 

4- The prize should be known and should be somethiiig lawful. 

5- The competirion has to be completely free from gamblings that is, 
the rewaid (prize) should be offered by someone else, other than 
thecontestarits> or by only one contestant, [f the prize belongs to the 
contestants^permissibility of the matter is dL^iputable, i,e, whether it is 
pennisible or not except with amu^oifff (a non'-<:onte^tant^o shares 
in case of profit and does not share in case of loss). Shoykhnl-IsUm 
Ibn Taymiyah (may Allah have mercy on him) chose not to st^ntkte 
a mutalHii ' and said: 

lion-taking a muhfiUil h worthier and jairer than havit^ the reward 

(prize) from one of the contestants, Jt also helps more to achieve the 
aim of both contesf^nts. which is proving tiie incompEtance of the other. 
Having a fiminfini reward in this way is permissibte." 

Iba D^rmlyah conduded saying; 

7 do not know of any of ifte Prophefs companions who stipulated q 
mtih^iUil On conie^t^l Jt wns only known to hiive been done hy Sa 'id 
Ibnui-Musayyib, after whofn pfupic. take this convention."" 

Due to the above, we can condude that the permissible competition is of 

two kinds; 

1) Competition that ticco m pi ishes a legal l&hmiic benefit, like training for 

jihdd And seeking knowledge 

2) Competition which is Intended for entertainment in which there is 
no harm 
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The first kind is the one in which it k permitted to receive a prize within 
the aforementioned conditions. However^ the second type of conipetition is 
pexmissible provided that it does not distract one firom a dutip" or divert one 
from remembering Allah or ofTcring prayer Yet: it is impermifsible to get a 
prize for the latter kind of contests. Unfortunately^ people nowadays waste a 
lot of their time and money in that kind of entertaining contents which are of 
no benefit to Muslims, We seek refuge with Allah^ and there is no power or 
strength save in Hiin. 
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Lending Something for Use 
( 'Ariyah) 



FagiAs (may Allah have mercy on all of them} tlttHne ''driyab as a permission 
for benefiting from aii article whose iLse perniissibk, and then the borrowed 
article remaiiis until it is retumed to Its owner. 

The aforesaid definition eii;ludes whatever is impermii^bie to u.se, for 
sudi a thing is natuially prohibited to be lent It also exdtide& any object that 
cannot be used vnthout bai\% coasumed, $udi as food and drink 

Lendijag objecta ^for use is according to the Qur^ th« Smtiah 
(Propbetk l^adltion)^ and Juristic ccmsenstte: 

* Allah* Ecalted be He, states in the Qui^n that He danuu tho«e who 
"„.witHhM [slttspU] atsUtance." (Qur^n: Al-WAn: 7) The verse 
refisrs to those -who withhold the different ^vares and articles that 
people usie and lend each other. Ihosc who abstain from lendii^ such 
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objects to people In dliv need cf them are <lisprrk]^ed in the ^imre- 
mentioned verse that proves the obligadon of lending as mamtained 
by Shaykhul-lsUlin Ibn Taymiyah (may Allah have mercy on him), 
provided the owner of the needed object is weU-to-do ^ . 

• ft is Staftgd in the Swnnah that the Prophd: (PBUH) borrowed a hoise from 
Ab^ IDilhali^^d aUa borrowed shields from SafWSn Ibn UEnayyfih\ 

Lending sometiiing to someone ^o badly iieed$ it is regftided ss an act 
of obedience to Allah , for which die lender will he greatly rewarded bf Allah. 
This is because it falls under the general meaning of mutual assifltance and 
cooperation in righteousness and piety. 

There are Four Conditions for the Validity of Lending 

1) The legal competent:^ of the lender to lend, as lending is a Icind of 
donation which is invalid to be done by a minor, an insane person, or 
a foolish and weak-minded one. 

2) The legal competence of the borrower to be lent; he must be legally 
competent to accept the terms of the agreement (to give the lent 
article back). 

3) Tht; permissibility of using tiie lent objectj for examplen it is impermis- 
sible for a Muslim to lend a Muslim slave to a disbeliever Similarly it is 
impermissible to lend a hunting tool to one in the state of {ritual 
consecration during ijEi^f or "LTmna/t); Allah^EiatcedbeHe,says, ".♦frw* 
do not £ooperote in sht and aggres^n..^ (Qur^: Al-MSfidah: 2). 

4) Ihe lent artide must lemain as it is after use» not to be consumed as 
meiitioiied abcrve. 

tlie loaner can retrieve the lent object whenever he wiste tmless it 
lesultfi In causing harm to the borrower* as> for examplei yrhen a pei^son lends 
somethii^ that causes damages to the borrower if it is redaimed by the loaner 
while it is being u^ed. To illustrate^ if someone lends another a ship to carry his 
goods^ he cannot reclaim it so long as it is in the sea. Another example is that 
if someone permiLs another to use his wall to support his wood on, the owner 
may not reclaim his wall as long as the wood is on it. 

The borrower must preserve the loan nKjre than he preserves his own money, 
so as to give it back to its owner undamaged. Allah, Exalted be He, says: 
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"^Indeed, AHah commands yum to Tender trusts to whom they 
are due,, * (Our*ilii: Aii-Kis4': 58) 

Tim verK proves the obli^tlon of rendierkig back trusts, indudiiig loans> 
safe to thdx owners. Moreover, the Prophet (PBUH) said: 

"Tfte hmtd (timing to man) has to ^ve back what it had taken 
(by means of borrowing, stealing, etc.)^^ 

He (PBUH) also saiA 

"Rentier the tnist to him who entrusted you (wi^ it).'*^ 

The above legal texts prove the obligation of sa^neping whatever one is 
entrusted with and returnirig it in a good condition to its owner. Loans are 
indicated in the gener^il meaning of rhcso rexis, as the borrower is in fact 
entrusted with what he borrows and he is obliged to return it; he is only 
permitted to use it within the limits of usual usage. Thus^ it is impermissible for 
a bcnrrowo: to ovenisc theborrowed object in a way that may damage it, nof is 
he permitted to use it unsuitably or impropeilyi for be is not given permission 
to use it that way. Allah, Exalted be He, says: 

Ihe reward far good [any^ng] hut good?" 

{Q\iihi: Ar-iUhman: 60) 

]f the borrower uses &e loan for any purpose other than that for which 
it has been lent and thus it is damaged, he has to compensate for it, as the 

Prophet (PBUH) said: 

"The hand (referring to man) has give back what it had taken 

(by tnedns of borrowing, stealing, etc.}" 

(Related by the Five Compilers QfHoditht and Al-Uakim regarded 

it as a Sfitith (authentic) kadtth) 

This hadkh proves the obligation of reti.iming whatever one has borrowed 
from another and that one is not free from this duty except through returning 
the loan to its owner or to someone on his behalf. 

However, if the borrowed object k damaged while being properly used, 
the borrower is not financially liable for it as the lender has pendiitted him for 
sudi proper utilization. Thu^. the borrower is not obl^^ to make up for any 
damage resulting from such permitted use. 

It is impermissible for the borrower to lend the borrowed thing, because 
whoever is pe rmitted to use some t King is not pe rm itted to Jend it to someone 
else, for this will subject it even more to be damaged. 
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Scholars disagree on the obligation of the boirower's lialnlity for the damage 
of the loan due to nususe. Some scholars maintain that it is obligatory for the 
borrower to make up for the damaged loan, whether he has used it properly or 
not. They base their opinion on the gener^ meaning of the following hfldlth-. 
the Prophet (PBUH): 

"The hand (referrmg to man) has to give back what it hud taken 
(by means oj borrowings stealings etCrj^ 

This appliess for ex^^mp]e, when \hc borrowed beast dies, the borrowed 
garment is burned* or the borrowed object is stolen. However, some scholars 
are of the opinion that a borrower is not financially little for the loan $o lot^ 
as he has not transgressed in its utilizations he is liable for it only when he 
misuses it Perhaps this is the most likely opinion, as the borrower gets the 
loon with the permission of its owner, so it is regarded as a trust kept by him. 

The borrower has to safeguard the loan, care fot % and return it to its 
owner as soon as he achieves the purpose of borrowing it. He should by no 
m«ans be negligent in usin^ it or expose it to damage. This is because the loan 
is regarded as a trust kept by the bom>wei^ and its owner i$ supposed to have 
done good to him^ Allah^ Exalted be He, says: 

*Zj Ute reward for good / anything] but goodf 

(Qur'ln: Ar-Ralunftn: 60) 

Endnotes 

1 See: 'Ai-Akhbi^T At- limSyyah rntti AJ-Ikkt^t Al-Fiqhiyytih'' {p. 231). 
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4 Abt* Dawtid (35&1) [3/526J, Ar-Tirmidhi [1269) [3/5661 IbnMajah [2400) [3/13BJ and 
Ai-^^Udm (2357) [2/60]. 

5 Abb D&wAd [mi6] and At-'Hnnldh] (1267) [3/564]. 



Usurpation 



Acconlii^ to ^faqthsit luuipotkui refecs to usiupliig oilier^ poaMSsioiu 
by Ibrce without hvviag the right to take tbem, 

Uauipadon is pmhitnted accoidii^ to juristk c 
b«He,nys: 

"And do not amsimu oiw mo^ier^ weai^ ut^tatfy. 

(Qtir^; Al-Baqarah: 188) 

Usurpation is considered one of the grievous ways cf eating up mon^ 
unjustly, tor th« Prophet (FBUH) «(ud: 

"Verity, your bloodt property and honor are sacred to one flwitfter 

(as Mtulims)" 

EIc(PBUH)atsasaid: 

The property cfa Muslim is not iawfid (to he taken) ex£^ by 
his consents 
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The usurp i:d wealth could be real estate or a movable propertyj the Prophet 
(PBUH)5aid: 

""If anyone extorts a span oflandimjiistly^ his neck wiiJ be encircled 
with it down seven earths (on the Day of Resurrection^ ' 

A usurper has to repem to Allah, Almighty and Ever-Majestic be He, 
and return whatever he has ejctorted to its rightful owners, asking theiti for 
forgiveness. The Prophet (PBUH) said: 

"Whoever wrongs anyone in <i matter that concerns his honor or 
any other matter should ask his forgiveness as socn as possible^, 
hefare a tone comes when ^sert is natter dinar nor dtrham (Le. 
b^»re Ike Day cfResurrection it^hen ^^mi^i cannot compensate for 
ones wrongihh^s ^ usurper has good deeds, they wiU be taken 
from him according to his usurpation, and if he has no good deedst 
the sms of the oppressed person wiU be haded on httn."^ 

If the usurped property is availablej he should return it in the same 
condition he ha& taken it, but if it i& damaged, he should letmn its «quivaknt. 

Imdm Al-Mnwsfibq Mid: 

property^ it is stB in ^ 

Farthennore^ llie ustirper hd£ to pay back the usurped prapeity along with 
thcf>n>fit he has inade through it, be it conned^ 

This IS because the profit is the outcome of what has been taken un^usdyr BO it 
bdoiigs to Us lightiUl owner j u«t like the odgiUiai usurped pmp&ty. 

If the usurpei has built on the usurped land or has planted vegetation 
therein^ he has to remove the building or the ciOp in the case the netful 
owner demands so. The Prophet (PBUH) said: 

"^The unjust root (pianted inscmeones land widiout his permission) 

has no right" 

(Related by At-Tirmidhl and other compilers ofiMff^i; At-Hrwidhl 
regarded it as ai^oson (good) l^idith) 

If so doing will negatively affect the landk the usur^wr has to compensate 
for the damage. He has also to remove th e remai n s of the crop or the structure 
§0 that he may deliver the land in good Mndition to its rightful owner. 
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The usurper has also to pay a compensation fbr using the land from the 
date of its usiffpation oottl its ddivcry, as he has unrightfully prevented its 
owner from using it during tiiat period. Moremrer, if the usurper withholds the 
usurped property until its value and price are reduced^ he has to pay it bade 
according to ori^Uial price according to the sound opiniou in this regard. 

On the other hand, if the usurped object is mixed with something else 
tliat can distinguished from it - like wheat and barely - the usurper has to 
separate wh^l he has usurped and return it. If he has mTxed ir with something 
that cannot be distinguished, such as mixing wheat with wheat, he has to pay 
bad: the usurped obj ect in measure or w^it Yet, if he has tBixed the usurped 
object with something of inferior Of superior quality^ or with som^hing 
different but indislinguishabie, the miiclure is to be sold and each one of 
them i& to be given his share of the price. In this case, if the value of u^iurped 
property is less in the mixture than its value when unmixed^ the usurper has 
to compensate the owner for the decrease hi its price. 

Among the Juristic opinions ill tills connection is that whoever takes 
the msurped property from tJie uswper Is financidly liflble for it in case it is 
damaged in hi^ possession. 

There are ten examples of people who may take a usurped property from 
the usurper: 

L One who mAy buy the usurped object from the usurper or the like. 

2. One vrfio may rent the usurped object from the usurper. 

3. One who may be granted tiie usurped object by the usurper gratis. 

4. One who may take possession f>f the usurped objett on behalf of the 
usurper such as a trustee or a deputy 

5. One who may borrow the usurped object from the usurper. 

6. One who may usurp the usurped object from the first usurper. 

7. One who may have die usurped object at his disposal, such as a speculator 
on behalf of the usurper. 

8. One who may mairy an appropriated bondmaid from her usurper. 

9. One whom the usurper may grants not $eU hiin> the usurped object as 
a compensation ior something. 

10. One who may dartu^ the usurped object while havti^ it on behalf of 
the usurper. 
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In all these caseSi if the second party is aware that the object is originally 
usurped, he becomes fitiancially liable for it for obtaining something without 
the permission cef its rightful owner. However, if he is unaware of th^ the 
oi^iinal usurper shoulderfi the liabihty. 

Iftheusui^prnf^rffiBsomethii^tltatiGii^uaUyre^ the usurper i« 
to pay compensation estimated according to the period of his possession of 
the usurped property. Thi s is because utilities represent assets> so tliey have to 
be paid for just like reai eijtate. 

Ail the dealings of a usurper on the usurped object are invalid^ its they are 
carried out witlitmt the permission of the rightful ownet 

If the usurper does not know the owner of the usurped object and thus 
is unable to return it to him» he should deliver it to the ruler (or the one in 
authority) to put it in it* tight place or give it in charity on behalf of its owner. 
In so doing, the real owner of the usurped object will get the reward of charity, 
and the usurper becomes free from the guilt. 

The usurpation of a property is not li mited to taking it by fbrcei it rather includes 
seizing it through unjust disputes and false oaths. Allah, Exalted be He, says: 

"And do not consume one another's wealth unjustly or send it 
[in bribery} to the rulers in order that [they might aid] you [to] 
ammm^ a portiott of the weaWt ofthepeoplein sbt, vihUeyou 
know [His tadawfid]^ (Qur^^i Al-Baqar^: 188) 

Allah also sap: 

"bidecdt those who exchange the covenant of Allah and their 

[own] oaths for a snuiU price will have no share in the Hereafter, 
and Allah will not speak to them or look at them on the Day 
of Resurrection^ nor will He purify them; and they will have a 
painful punishment^'* (Qurlnt Ahi * Imrin: 77) 

In fact, the Divine command is so strong and binding, and the punishment 
of violacir^ it is so severe. 

Moreover, the Prophet (PBUH) fidd' 

"If anyone extorts a span of land unjustly, hts neck wiU be endtded 
with it down seven earths (on the Day cfResurrecticn)7 

He (PBUH) also said; 

"^If I gave some one's right to ano^\er {mistakenly because of the 
lattefs tricky presentation of the case), he (the hmer) ^toidd never 
take it for 1 would be really giving Him a piece qffire."* 
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Damage and Damages 



Allah has prohibited usurping other peoplfi^ft property and has imposed 
liabil \iy for whatever is damaged of the property taken without right even if by 

mistake. Whoever damages another's property - and this being cnn^iderable 
- wittiout its owner's permission* is fmaticully lUbl« to lasike up for iL 

Im&m Al-Muvraffaq said: 

"There is w juristic disagreement in this regardt whether the dam- 
age is intentional or not, attd whether the one causing it is k^aUy 

accountable or not" 

Similarlyn whoever cau&es the damage of another's wealth is financially 
hiabk for it. For example, when one opens a gate causing what is locked in to 
be lost or Btdlen, or when one un&stens a contahier causing what ofi therdn 
to be wasted and damagedi one is UaUe for them, likewise, if someooe ties a 
riding animal in a narrow street causing a passerby to stumble and be harmed 
or injured, lie has to pay him for tliie dflmt^gc caused. This ia eo^dy like the 
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one who parks a car in the middle of the street and as a result another car or 
a person Is hi^ i<^ercby damage b caused, the one Vfho has padoed the car is 
M>le to Doake up for the damage. This opinion is based on tlie Jm^h related 
by Ad-D4raq]^^Hid other compilm o(UfU^k that states: 

*^fone ties a t^ngimimd in one of^ pathways of the Mu^tns, 
or in one of their m a rkets^ and it treads on someone ( or somethij^ 
by one cf its front or back i^ one is liable Jbr it"* 

The same ruling applies wtien one leaves clay, a piece of wood or a stone in 
a pathway or digs a hole in it, causing harm o r injury to a pa sserby. In the same 
way, if someone throws watermelon peels or lets water in the street, causing 
a passerby to $1^ and get injured, he is to make up for it. People who do all 
such acHons are financially liable for the resulting damage* as such deeds are 
regarded as transgresfiion. 

Unfortunately, there are many ffuch instances of cardesaness everywhere 

nowadays; too many holes heedlessly dug on the roads and streets^ too 
many blocks and obstoclcs art* put therein, and too much damage is caused 
by that heedkssnesii due lo the lack of controt and supervision. Some people 
may even occupy streets as if they were their own, dedicating them for their 
own usCt caLLSing harm to those passing by wi(h^ caridg&r ^ sins they ai^ 
committing in this way or the punishment that awaits them. 

Amor^ the matters that incur financial liability is when one has a mad 
d<yg that assaults the passersby or bites any of them. The owner of the dog 
is liable to make up fur the resulting damages or injuries, for having such a 
dog is \K[ ol n aiisgression. On the other hand, if someone digs a well in 
his courtyard for his own benefit, he is fmancially liable for any damage that 
might be caused through it; he is obl^ed to keep ^ in a condition that prevents 
harming the passersby. However, if he leaves it ^thout such precautions, he Is 
deemed a tran^ressor. 

Moreover, if someone onvns cattle;, he is <diliged to keep them away 

from damaging other people's crops especially iU itighl; othcrmse he is 
fmancially liable for whatever they damage. The Prophet (PBUH) judged 
in such a case: 

"The owners of property (i.e. cattle) should keep it during the 
daytime and they are liable for the damages they (the cuttk) cause 
during the ni^tttbtte.** 

(Related by Imini Ahmad, Abil Diwdd, and Ibn Mdjah)^ 
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The owner of a domestic animal not Liable for ll during the daytimCj 
except if he ideases it close to what It usually dsmages^ Imftm Al-Baghavrf 
(may Allah have mercy on him) said: 

"^du^TS maintain that the owners ofgri^^aittk «re not liable for 
ihe people s properties they (the cattle) dftma^ during the daytime. 
Howeven their on^ner^ f?rc liable for whatever they damage during 
the night, for it is conventianai that the owners of gardens and 
orchards are to protect them properly during the daytime while the 
cat^oimersaretatkUm^iejndi^ng1hen^ittime.T^^ 
breaks this habit has detit^fiom ^ convention. This is in atse the 
owner of the cattle /s absent, but if he is there, he has to pay for wftvw 
ftij cattk have da^a^edT 

In the Qur'&riH Allah mentiotts a «tory about Prophets Dtwfld (David) And 
Sulaym a n f ^olom on) an d their jui^^ment concemir^ a similair case of damage. 
Allah. Exalted be He says: 

*54mi [mention] David and Solomon^ when theyjud^dofruxming 
the field - when the sheep of n people overran it [fft night} j and We 
were witness to their judgittetO, And We gave understtauiing of it 
[Le. OtecaseJUtSshmimu andto&idi[tifmem}Weffsvejudptient 
and kmrwtedge. , " (Qur'in: Al- Allbiya': 78 -79) 

Sh^khu] Isl&m Ibn Taymiyah (may Allah have mercy on him) said: 

"According to the Qui^ SulaymAn (Solomon) was clearly favorvd 
by understam^ttg the wisdom of liability on equal terms. The^ieep 
were grazing at night and damaged a grape orchard. D^wi^ju^ed 
that the shepherds should pay the exaft value of the damage, and 
then he estimated the sheep and found that ihcif value was ccjuai to 
the compensation for Ike damage. Therefore, he gave judgmeni thai 
aU the sheep should be given to the owner of the oithard. However, 
Stil^vnati judged that the owners of the ^leep were Ui^tk jor tiie 
damaged orchard and that they should pm' its exact equivalent in 
cotnpemiitiort by cultivating tht orchard until it returns to its original 
state, HeUdnat also deprive ffte owtars cfth& orchard of ths crops that 
were supposed to he yielded from ft"me of damage witd 0te time of 
recovery. Thus, SuhymAn gave the owners of^ orchard the sheep so 
as to hi^ncfif fyom them as much us the sheep owners used to benefit 
from the orchard. In other words, they would utilize the shepherds' 
sheep in return for the fruits they missed of their orchard until the 



174 



nh SHAKECROPPING AND RENTING 



orchttrd was re-cultivated by the thepkerds (in compensaticn). So, 
Sui^mdn evaluated th^ t%v0 gmranUes andjbund them equal tind 
duzt was an example of the knowledge AUah favored him wfBt and 
the iWsdom He praised himjor,"^ 

If an animal has been led or ridden by &omeone, he Ls liable only (oi 
whatever ir damages with its front oi^an^, such as the forelegs or the mouth. 
Yet, he is not liable for what is damaged by Lhe animai'& hind parts sudi a& the 
hind legs, for the Prophet (PBUH) said: 

"There is no compensation far whatsoever is damaged (or killed or 
injured) by a heasfs kg"^ 

Shaykhal-lslam Ibn Xayntiyah (may Allah have mercy on him) said: 

"The injuries or df^miJges c<iu$sd hy animah like cow.^, ahet^p, and 
the like are not to be compensated (by the owner) if tlicy are off a 
leash. This occurs, for example, ^vhen an animal breaks hose from 
^person leading it and then causes damage. In this case^ there is 
no financial liabilify on ^ owner for the damage provided that the 
ammd is t\ot used to biting a nd th at its own er has no t been negligent 
in detaining it at night and keeping it away from marketplaces artd 
people's gatherings' 

The same opinion is maintnined by some other scholars, who sl^te that 
there is no compensation (for the damage caused) if the animal escapes and 
wanders about aimlessly witliout a leader or a rider, unless it is a wild beast^. 

In addition, if someone is attacked by a human being or an animal, and 
killing then Is the only way to stop them, there will be no compensatiCMi on 
th at person i n case he killed th em . Tiiis is because killing here t& a means of 
self-defense which is permissible^ so there is no liability for its consequences. 
Moreovern (he killing of an assaulter is intended lu prevent its hcirm> so one 
will not be regarded as a killer when one itills it in self-defense. Rather, 
the assaulter itself will be regarded as a self-murderer In this case. Sbatkh 
'Diqtyyud'Dln eaid; 

% person has to stop the assaultery and if it cannot be st<ypped except 
hy kiUingt it ii permissible for the attacked person to do so according 
to itnansmaus juristU i^r^tnent in this regard f 

Among the objects for which there Isno compensation in case of damage aie 

musicfti and entertainment instruments, crosses^ wine containers, Eind books on 
misguidance, superstition, dissoluteness and profligacy. This is impMed in the 
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hsdith related by Imam Ajimad on the authority of Ibn 'Umar who narrated 
that the Prophet (PBUfO ordered him to get a knife and then he (PBUH) mit 
to the markets of Medina^ where there were leather containers of Intoxicants 
broughtfrom Ash Sham . Ibn ' Umar added that those leather containers ofwine 
were torn by knives in the presence of the Prophet (PBUH) who commanded 
his Companions to do the same'. This hadith proves the commendabkiiess of 
destroying sudi immoral thin^ witihout anything in compensation. Still, this 
should be carried out under the control tuid supervision of authorities so as to 
guarantee public interests and prevent any evil or corruption resuhii^ 
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Trusts 



According to thi^SharVah {Islamk Lm^), ontrustment is deputing someone 
for the voluntary preservation of something, commicting it ijito his care. 

refers to the property the trustee U entrusted with^sa&keeping without 
recompense* 

The conditions of the vaiidity of entru$tment is ^ same $is dmt of depiita- 
tton, numely maturity, SEiiiity, and puberty; for entrusttnent is deputation for 
the putpose of safekeeping. 

It is desir^Ie for one to accept to entrusted with somedung if he knows 
iiimself to be honest enough and capable of fcteping trusts This is because 
safekeeping trusts has a great reward; the Prophet (PBUI I) said: 

" And Allah h^s aperson so Jmgas ^ pers4}n helps his (Muslim } 

brother' 

Howeverjf one is not sore that he is capable of keeping trusts Jt is detestable 
for him to accept thejiin 
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Among the ruling on entrustment is that if the trust is damaged while 
being in flKCftreoftke trustee who has not misused it, he will not be flmioclatty 
liable for it. This is because a trust is regarded as the trusteeis own property, 

50 he does not make up for it if it is damaged, providetl he tloes not abuse it. 
Ibn Majah related ;i hadhh^ - which has a rather \^dk chain of trajisrakters 
- stating that the Prophet (PBUH) said: 

"If h trusted with some^ttg, then he is not liable for oompm- 
saticn (jf it i$ damaged)" 

Ad-Danaqutni relate*! the same ^ifh^ with the following wordings 

"TTifre I* no compensation to he paid by at^ hottest borrower (if the 
harrowed object h damaged), and there is no compensation be 
paid by an hone&t trustee [if the trusted object is damaged)." 

in another narration; 

''TPiere is no compensation to be paid by the trus^ (if the trusted 
object is dmnaged)." 

A \rustee keeps a trust voluntarily. So, if people ar^ liable for the trusts 
they keep, they will refrain from safekeeping one another's trusts, which will 
negatively affect their dealijig^ and hamper I heir interests. However, he who 
misuses a trust or neglects keeping it properly is liable to make up for i! in ca«e 
it is damaged, for be is regarded as a damper of another's property. 

Another ruling on entrustmeiit Is that the trustee baa to secure the trust 
just as he securer bis own property, for Allah, Exalted be He^ has commanded 
us to render trusts safe to their ovmers* Allah says: 

'Indeed^ Allah commands you to render trusts to y^hom they 
are due, {Qufkai An-Ni$4': 58) 

Trusts cannot be rendered safe to tbfiar owiers without preserving them, 
and when the trustee acc^s the trust, he has obligated himself to keep it so 
he has to fulfdl his obiigatioa. 

If the trust is a beast, the trustee is to fodder it, but if he does not supply it 
with fodder without the permission of its owner, causing it harm, the trustee 
becomes liable to make up for it. This is becaiuse foddering animals Is an 
obligatian, In addition to the tniatce's obligation to take care of the entrusted 
anlmaL Thus, the trustee is coosidered sinful ifhe stops providing it with food 
and water until it dies. Gen era 1 ly, one sho ul d provide such an 1 mals with fodder 
and water for the sake of Allah> Exalted be He, as their lives have invi olability. 
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It is permissible forthe trustee to leave the trust with whomever he u^uaJly 
entrusts his own propertyj such as his wife, his slave, his treasurer, or his 
servant. In this case, if the trust is darn aged while being in the care of anyone 
of them wtthotit the latter being neghgent or transg^singi the ^ustee is 
not liable to make up for it Thi^ Is because it U permsssil^ fbr a tru$tee 
to keep the trust by himself or hf deputing someone trustworthy to keep 
it on his behalf^ Likewise, if the trustee commits the trust to someone who 
already preserves the property of its owner honestly, he (the original trustee) 
becomes free from the obligation of safekeeping it^ as the social corivention 
goes. However, if the trustee delivers it to a person who is a stranger to him 
ajid to the owner of the trust, he becomes liable for compensation in case 
it is dEanaged. Tliis is because he is net to entrust it with anyone else unless 
there is a compdling excuse. For exampLci if the trustee is breathing his last, 
or if he has suddenly to travel and fears fhat die trust might get damaged if 
he takes it with him^ and there is no one else but a stranger to entrust it with, 
there i& no sin on him in such cases. In axldition, he will not be liable for it m 
caseit is damaged 

Generally if the trustee is worried about the trust, or if he wants to travel, 
he hdSi to render the trust to its owner or his deputy^. Tf he dnes nor find any 
of ilic T\vo> he i^^ to take it with him on his journey if this is the sai'est way, If 
not, he is to deliver it to the ruler (or the one in authority) lor the latter ii a 
si^n^itute for the owner in his abseace. If the trustee rarmot entru£t it vdfh die 
ruler (or the one in authority), he is to entmst it with a trustworthy person. 
To illustrate, wfien the Prophet (FBUH) wanted to iroroigiate to Medina, he 
committed the trusts he had to Unun Ayman [may Allah be pleased with her), 
and commanded 'Ali Ibn Abu Talib to return them to their owners'. Similarly, 
if the trustee is dying, he has to render the trusts to their owners, and if he does 
not find them, he is to dehver them to the ruler {or the one m authority^ or to 
a trustworthy person. 

Abusing a trust obligates the trustee to compensate for it in case it is 
damaged. Por example, one maybe entrusted with a riding animal but rides 
It unnecessarily, entrusted with a garment but wears it for a purpose other 
than preserving it torn doAes naoth, or entrusted with soiJie money in a coin 
purse bitt takes the money out of it or tm^tens the i^wse. In sodi cuseSt tbe 
trustee is liable for compensation if the trust is damaged, as he tranj^^resses 
others property in so doiivg. 
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The trustee is supposed to be an honest and trustworthy person, so if he 
says that he has reiider^ (he trust to its owcier or to someone on his behalf, 
he is to be believed Moreover, if the trustee daims that the trust is damaged 
without misusing it and ht? swears an oath, he is to be beiieved. This is because 
a trustee is supposed to be d trustworthy person* whose attribute i$ derived 
from "trust". Allah ^ Exalted Ik says: 

"Indeed, AUah comnands you to tender trusts to whom they 
are due..J* (Qur*^ An-Nisa: 58) 

The <M-igina] ruling i.s that a trustee is trustworthy and innocent until 
proven to be lyinjj. On the other hand, it the trustct dtiimy that thtf triisi is 
damaged due to an accident like fire, his claim is not to be accepted until he 
brings evidertce that such an accident has happened 

Finally if the ofwner of the tnist asks the trustee to render it to him but the 
trustee ddays it for no excuse until it \a damaged, he is UaUe to cotnpen$a^ for 
it because he has committed something prohibited, namely withholding the 
trust irom its owner. And, Allah knows b«st 

Endnotes 
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Reclamation of Wastelands 



Faqihs ' {may Allah have mercy on them) defime a wasteland as a land 
^i^iidi U not fcserved foe utflitiea or poseessed by a bgall7 protected owner. 
This defin^ion exdudea two kinds of lands; 

1- Prtmdelandjalandoiimedby'alegallyprotec^ 
wbedier he boii^ it, toot it as a ^ or the like. 

2- PaNk land: a land rescmd or spedHed £>r the benefit of private 

pfoperties, such as londs, yards > and watercouisee, or reserved for 
the utility of ibe residents such as cemeteries^ garbage diimps^ areas 
reserved for performing the piayt^rs of the Two Feasts ( Itis), places 
of firewDoc^ and paj^um All such kinds of land cmmot be legally 
possessed by means of icdamation. 

If the land which is not possessed by any legally protected owner is 
redaimed by someonei it bdongs to him due to the Mowti^itaiK^ nar^^ 
bf Ittbir (may Alkh be pleased with him) in which the Piofri^ 
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''If anyone brings a barren land into cultivationt then it belongs 
to him"' 

{ Rebted by lm4m Ahmad, and At-Tirmidhi who deemed it a s^hih 
(authentic) hadith) 

There are other hadith$ havinjj the same meanings some ol tliem are 
recxirded in Sahih Al-Buidiari (Al-iiukfiiiri's Authentic Book of Hfidith }. 

All Jaqths agree that the wastelands can be possessed by those who 
reclaim them, except the wastelands of Al-Haram (the Sanctuary of Mtuca) 
and the area of ' Arafah (Mount), so as not to narrow the place^^ ■ipccilWd for 
the pilgrinos to perfbrm the rituals of iiay or occupy a place specified for all 
people, Haevi^eT^faqfhs difier in determirUi^ the conditions required to make 
valid the reclamation of a barren or ownerless land. 

A Wafiiteland can be Legally Possessed in Some Ways 

Fii^ When a person swiounds a wasteland vnth an invul^^ 
becomes his, for the Prophet (FBUH) said: 

"^artyom surrounds a land (ie. a wa^dand) with a than ft 
belong to him.''^ 

{Rdated by Imam Ahfnad and Ahli D&w^id on the authority of Jatur, 
and tbnul-jflr£^ deemed it a s^k (anthoitic) jjfl^^) 

There is another iituitM naiiated on die authod^ 
ahc same meaning, stating 1^ vrhsa a perwn surrounds a barren or 
owneikfls land with a wallj it becomes his, provided that sticb ft wall is 
strong and imprego^le enou^ However, if a person just puts stones 
or earth around a wasteland, or surroundii it with a low fence or a small 
wall that docs not prevenl isUruderi. ar digs a Erench around it, the 
land still does not belong to hLm> yet he is more entitled to reclaim it. 
Moreover, it is im|»ermisslble ibr one 1o sdl a wasteland unless one has 
lidly redaimed it 

Second: If a person d^ a iwdl in a wasteland mitU he reaches ws«er, 
then it belongs to him as he has redaimed it Elowetref, if one digs a 
wel] without getting any watei; the wastdtmd do«8 not bdoDg to tdriij 
Chough he is still more entitled to redaim and own it mux he has 
started its redamatioa 
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Third: If a person supplies a wasteland with water from a well or river, 
he thus has reclaimed it, as providing water is more useful to the land 
than Sunxmnding it with a wall. 

fourth; If there is water that overflows iuto a wasteland and causes it 
to be in&rtile;* one vrho prevents or diaim such water is considered 
to ht redflimii:^ the wa^telandi and thus it becomes his. This is 
becmiAC this kind of reclamation is more useful to liie land than 
surrounding it with a wall - which makes one owns it accordii^ to 
the aforementioned hi^dith. 

Some scholars malmaLn xhm there is no general rule to determine the cases 
in which a wasteland is detmed redaimed, and that a Muslim must adhere to 
the common convention in this regard. What people conventionally consider 
to be reclamation of a wasteland entitles one who do^ ic to possess the land 
Thi£ is the ojonion maintained by a group of the liaiib^ sdiolars and othm. 
Hie Skctri ^ah (Islamic Law) states as a general ru!e that a wasteland is owned 
by whoever reclaims it, without elaboratioii. Soj a Muslim must refer to the 
common convention to fmd out what is deemed reclamation and what is not. 

The Imam of Muslims (the ruler or the one in authority) is permitted to 
grant the wasteland to whoever reclaims it, for the Prophet (PBUH) granted 
the Valley of Al-'Aqiq (in Medina) to BilSl Ibnul-HSrith and a land in 
Hadramaiwl to Wil Ibn H(ljr^ The Propliet (PBUH) also granted Ge& to 
' Umar Ibnul -Khattab,* " Uthm&n Ibn ' Affiln»' and a group of Companions* 
(may Allah be pleased with them all). Still, Ae one who is granted a wasteland 
as a fief does not own it untQ he reclaiinis it so as to become worthier than 
others to possess it. Thus, if the one granted the wasteland reclaims iti then 
k hdon^ to him. Ye<, if he cannotr the Ira 4m is permitted to re- take the 
wastefand and grant: it to someone else able to reclaim it, for "^Umar Ibniil- 
Khattaib (may Allah be pleased with him) tookbackthefle&A^om those who 
could not reclaim them , Likewise, if one takes possession of a game animal, 
firewood or the like before others do, one becomes more entitled to possess 
it, provided that he gets it first. 

Tf a natural watercourses such lhat of a river or a valley, passes through 
people's lands, it is permissible for those by whose lands the water passes first 
to irrigate their lands withholding water horn otbera untii it gathers and its 
he^t becomes equal to that of on^s ankles. Then, they should alkrwit to fkm 
to those next to tliem, and so on and so ftirth. The Prcj)het (PBUH) said to 
Zubayr on a ^milar occasion: 
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"0 Zubayr! Irrigate (your land) and then withhold the water until 
it reaches the walls between the pits round the tress"'° 

(Related by Al-Bukhari and Muslini) 

' Abdur-Razz^ related that Ma' mar reported that Az-Zuhii sai<U 

"When we considered ^ Ftx^hefs words, \..6ien witMtold 6ie 
water tmtil it reaches the walls hetweetj the pits round the trees*' we 
found out that tht (meant in tfte had!th) equals ^utt^ artels 

two ankks" 

Thus, they measured the amount of water described in the hadtth and 
found out that it vv'as as high as tht unklesi ihey made this amount a 
measuremenl to determine the target amount of water after which everyone 
should ^llow water to dow to his ne^bors to irrigate from it successivdy. 
' Amr Ibn Shu'ayb narrated tiba* the Prophet (PBUH) s^d about the torrents 
of Mahz6r (a wrell-icnowa valley in Medina): 

"It (water) should he wi^ikeld untU its height becomes ei^l to that 
of one's ankles, then let the water descend fiwn the higher land next 
to which water passes first to the lower (land).'" 

(Related by Ab^ VivM and other coni|nkr£ otHfidUh) 

If the water is owned by some landownersj it should be divided among 
its ovmers accordtng to their properties, and each owner i$ permitted to do 
whatever he likes to his vmt^ sh«re. 

The ImAm of Muslims (the ruler or the one in authority) has the right 
to protect the pasture reserved for grazing the cattle belonjpng to the 
Muslims' Public Treasury, such a£ the horses ofjihdd (fighting in the Cause 
of Allah) and the camels of charity, as long as this does not narrow the 
public areas. Ibn 'Umar (may Allah be p] teased with him) narrated that 
the Prophet (PBUH) specified a place called An-Naqi' as a protected area 
for (grazing) the horses of Muslin^a \ So> as long as he does not narrow 
the Muslims' public places and it i& needed, it is pemiisaible for the Iinitn 
to protect the grass grown in a wsmteland for the grazing of the cameb of 
charity, the horses of Mufillm fighters, the cattle eijizyaK^^ and the straying 
and wandering catde. 
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Job Wages (Ja ^alah) 



According to the SharVah (Islamic Law), joh wages refer ro the wage given 
to someone for some help or work he does . Lii other words, they refer to the fixed 
^ount of money given by someone to another for the latter s performance of 
a certain taak^ snch as erecting a wall. 

The permissibility of job wages is demonstrated in the Qur'Sui Allah, 
Exalted be He, states in the Qui^ that YO«iif (Joseph ) said^ 

''„,and for he Mfho produces it is [the rc}vtird »/} a camcf's load, 
Md I am retponsiblefor iC (Qut^ YlW: 72) 

The meaolng is that whoever reports about the thief who has stolen the 
meaanre of the king will get a caixul'9 load as » Job waj^e, Tliu«i tlie Afcsesaid 
QixrWc veiK implia the permissibility of ^vipg wai^ 

stated in the Sunnah (Prophetic Tradition) through the kf^dith about the stuag 
person narrated on the authority of Abu Sa id in the Two Sahihs ' and in otiier 
books of £fa^ff A. Abu Sa' ui AL-Khu4ii {may Allah be pleased with hliu) j^arrated; 
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"Some of the Prophets Companions went on a journey until they 
reached some c/ the Arab tribes (at night). They asked the latter to 
treat ^em as ^wir^mts but ihey refused. The chief of that tr^ 
was ^mtt bitten by 4 sttdce (or stung by a scorpion) and they (his 
people) tried their best to cure him but in vain. They went to the 
groi^ of the Companions and asked whtth^r they had a treatment 
or not One of thtm replied, 'Yes, by Alkih! I can recite a reUgious 
incantation for cure (ruqyah), hut as you have refused to accept 
us as your guests^ I will not recite the rdigious incantation fbr you 
urdess you fix for us some wages for it' They agreed to pay 0Km a 
flock of sheepi so He (^t Companion) went wiik ^em and kept 
blowing and reciting the Sura qfAl-Fatihah (the Opening Chapt^ 
of the Quran) over the stung man who became all right as if he was 
released from a chain Cue. showing no si^s of sickness). Thereiipon, 
they paid them (the Companions) the wage they agreed io pay. After 
that they (the Companions} came to the Prophet (PBUH) and 
narrated the whole story to him, upon ^ich he (PBUH) stddj *You 
have done the right thing. Divide it (the wagje) among yoursehes 
and assign a share for m$ as wdL' 

If the person perfbrim the work fbr which a certain wage Is spedtied, then 

he deserves it, for the agreement is validated by the performance of the specified 
taskr If a group of workers performs the task^ the wage is to be equally divided 
among them, for rhey participate in performing the same job for which the 
specified wage is paldL Whoever ivoiic$ y/bexi no wage i$ stipulated does not 
deserve anything, as it is considered a task performed without the perrui^ion 
of the employer, and thus the worieer 4oes not deserve my wage or reward. 
How^ver^ if the wage is stipulated after he has started the work, the worker 
deserves only the appropriate amount of the wage according to the work done 
after the stipulation of the wage. 

Giving wages to a worker is a permis&ible agreement, Therefore> both 
partie&» the worker and the employer are entitled to cancel it. If the worker 
cancels the agreement, he deserves no wage or reward) for he thus drops his 
own righL However, die employer cancels the agreement after the worker 
starts, the worker deserves an ajiprapEiate portion of the wage according to 
what he ha^ already peribrmed} for v^aidi compensation is due. Giving vr^es 
(ja 'alah) is different from hiring peoples services {ij^ah) in some aspects^ 
among them are the following; 
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* In job wages, it is not a prerequisite for the vali<iity of the agreement 

to specify accurately the ta^ for the woricer to pexHorm in return for 
the Tfl/A^. Ye±f specifying the service is a condition for l3ie vdidity of 
hiring {ij^rah). 

* It is not a conditiDn for the vahdity of wages to specify a certain period 

for the task to be done in return for the wage, unUke hiring whose 
vahdity stipulates tiiat the period of work mtist be specified. 

" It is permissible in job wages to stipulate both the task and the period 
during which this iLisk is to be performed. For example, one can say, 
"Whoever sews this garment for me in one day deserves such and such 
as wages". In such a case» if the wodcer sews the garment in one day, he 
deserves the specified wage; otherwise, he deserves nothing, Howevei; 
in hiring, it is impermissible for the employer to stipulate both the 
service and the time during which it is to be done {Le, the worker 
receives his w^es once he performs his work). 

* In case of j ob wageSn one is not obliged to perform the task, but in hiring, 

the hired person is obliged to perform the service, 

* It is not a condition for the vdidity of giving job wages to specify a 

certain person to perfomfl the said task Hovreviet in hiring, specifying 
the woiker is a codidition for its validity, 

* Giving wages is a permissible agmment v^ich each of ihe two forties 

can cancel without the pennission of the other Yet. hiring a person's 
service is a binding agre*anent that neither of the parties can cancel 

unless the other ^ree&, 

FiUfihf, m al ntain that whoever performs a. task for another wHhoul stipul ating 
a wage or taking the employers permission deserves nothing as wages. This 
is because he thus performs a task without stipulating compensation^ so he 
deserves nothing in compensation, and he cannot enjoin the employer to do 
something the latter is not obliged to do. However there are two exceptions 
in this case: 

First: If a worker, such as a broker> a porter or the like, has prepared 
himself to do a certain service for a certain reward or wage, when 
he performs the job, provided he has already taken the employer's 
permission, he deserves the specified wage, as it i£ a conventional 
practice. Yet, he who ha$ not aJready pr^^ared himself to do the said 
service deserves nothing as a reward or wage, even if he has been 
permitted to do it, imless there has been a pervious condition. 
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Second; If someone rescues another's property from damage or 
destra^ioiu the former deserves an appropriate wage for this service> 
even if ilie owner has not given him permisaion to do it Hiis may 
happen in cases sack ts rescuing one's property from sinlcing in the 
5ea> savir^ it from fire, or protecting it from imminent danger. Such 
a rescuer deserves an appropriate wage» as he is concerned about 
others' properl:ies and keen on saving them from damage. Therefore, 
givi]^ him a wage here urges him, as weH as tj^uss, to maintain sudi 
a good deed, namdy rescuing other^ properties from dam^ and 
destnictiou^ 

Sfii[^diid-IdftmIbnTiyiiiifBh(inay.^^ said^ 

"Whoever resam enethei^s property fivm destruction and returns 
it saje (to the owner) disserves an appropriate wage, even if there is 
HO previous stipulation, according to the preponderant of the two 
opinion in this regard, as well as the opinion maintained by Imdm 
Ahmad and other compilers of Hadith." 

Moreover, the great Im^ Ibnul-Qayyim (may Allah have mercy on 
him) said: 

"If a person does something in favor of someones property without ffee 
owner^pennissiim to endear himseifiv Jftf (wner of the property, or if 
hedoesittopfom^hmr'spropertyajidwpreserwhfn^ 
orlops, it is permissible for hintt the rescuer, to for a compensatory 
wage for his $ervic£; this is the opinitm maintamed ttiso by imim 
A^^iad on many occasions." 

Endnotes 



1 The Tm SflMits: The Two Authentic Uooks of Al- Bukliart and Muslim. 

2 Al-BukhflTl(227d> [4/571] andMtulim (5699) [7/410]. 



Finding Lost Objects (Ltiqafyih) 



Luqatah refers to any lost property^ excluding animals, found by someone, 
islam, the True Religion, enjoins ihe protection, safekeeping* and taking care 
of one?a feUow Muslim^ properties even in case of lost-and-found properties. 

A lost property is surely one of the following three kinds: 

1- An ins^nificant object: A lost property can be an article that people 
do not usuaiiy care about» such as a whip, a loaf of bread, a fruit, a stick and the 
liit«. If wmeoi^e find* «udi a lost obfect, it is pcrmisBibk for bim to ttke it and 
make use of it at once w itho ut advtrt is i ng having found it Tb UlustrtttCt JSbir 
(may Allah be pleased with him) noirated: 

"The Messenger afABah (PBUH) gave us permission cotKeming 

sticht ropeSt whips^ or suchlike things, which a man of us may 
(accidentaUy) Jmd> that one may benefit from them*^ 

(Related by Abu Diwud) 
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2- Animals safe from small predators: The second kind of lost 
properties is aniTnai& that can defend themselves against small wild bea^ by 
means of their big size such as £^mel$) horses, cows, or mules, or by means of 
flying «ucb bifdSj or by means of running hst such antdop«s> or by u^g 
their canine teeth such cheetahs. It is prohibited to picic up such kinds of 
lost animals and take them on the pretext thai they are lost properties; such 
animal s cannot be possessed when fou nd , even i f the finder advert i ses having 
ftiund them. When the man who found a lost camel asked the Prophet (PBUH) 
what to do, he (PBUH) replied: 

^It is none of your cosicern. It has itsf^t and its water container 
(reservoir); it can go on drinidfig water and eating ( kaves of) trees 
until its owner finds it."^ 

(Related by Al-Bukh^ and Muslim) 

Moreover, 'Umarlbnul-Khalldb Cmay Allah be pleased with him) said; 

"Whoever takes a lost animal (that he finds) is considered to have 
gone astray!^ 

According lo the aforementioned ki^dUh, the Prophet (PBUH) enjoins 
Muslims to leave such a lost animal alone to reach water, and eat (the leaves) 
of trees until its owner fisds it The same ruling applies to big objects and tools 
such as h3%e pots, wooden artides, iron articles, and all such lar^ thii^ that 
can hardly be lost or moved from their places. Picking up such large objects 
and taking them lo&t properties is prohibited; it is even more entitled to be 
prohibited than the aforesaid kind of lust animais- 

3- Money, belongings, and animals menaced by small predators: 
The third kind of lost articles is properties such as money belonging, and 
animals that cannot defend themselves against small wild beastSn such as sheep, 
weaned camels, and catvea. It is pmrMble for the person who is conildenE of 
lids own tnutworthiness to pick up and keep such kinds of lost artides, which 

mider three c^egorieK 

A) Lawfully edible animals (such a« weaned c^nds, ewes, and 
hens): If a person finds such a lost animal, he is permitted to use it in 
one of the following three ways that benefits its original owner most: 

1- He can eat it and thus owes its price to its owner. 

2* He can sell it and keep its price to give it to its owner when he 
appears and the finder is certain that he is the real owner. 



3- He can keep it, without possessing it, provide it with food and ttie 
like at his own expense, and then get back \fhtst be has spent from 
its owtier 'vrfien he appears to redaim It When the Prophet (PBUH) 
was aisked about the ruling on findii^ a lost and ownerless ewe, he 
(PBUH) replied: 

'Take it Jbr it i$ either for you, for your brother (t. e. far another ^ow 
who may find (tjj itr for the wtrf^" 

(Rdated by Al-BukhSrl and Mu^lJin] 

This jtexM means that the bsu ovmeriess ewe was weak and Ikble 
to perisiL Sor it would be better to be taken by the man who found it, 
for if would not lake it someone else would do; otherwise the wolf 
would eat it Commenting on this h^ith, Ibnul-Qayyim said: 

"This hadith implies the permiiisihility of picking up and taking a lost 
sheep, and that if the owner of a lost ewe does not come to chim it, it 
will belong to the one who has found it. 'I'hus, lie am eai it and owe 
its price to its owner, or sell it and keep its price to give to its owner 
when he appears, or keep it and feed it at his own expense. Sdwhrs 
unanitnou^ agree that its owner has the ri^ to take it back if he 
come$ h^are it is eaten by the one Mfho has found itT 

B) Peridiables: When the found object \A liable to become rotten, sudi 
as watermelon and fruit, one who finds it should do what best benefits 
the owner; the finder can eat it and pay its price to the owner, or eell il 
and keep its price to give to the owner when he meets him. 

Q All kinds of properdcs excluding A and 5 (such as money and 
utensils): If one finds such a lost article: one must keep it with him as a 
trust and advertise having found it. However^ cio one is permitted to pick up 
any lost article and keep it unless he is confident of his own trustworthiness, 
and abk to define its description when necessary lb iUustr^te, Zayd Ibn 
KhftUdAl'JuhanI (may- AUah be pleased with him) narrated: 

"A man asked the Prophet (PBUH) £d}out the ruling on finding lost 
gold or sihw (Le. trtoney) and he (PBUH) replied, 'Remetnber tfw 
description of its container (i^e. the purse or the like) and the string it is 
tied withy and make public announcement about it for one year. Then, 
if no one identifies it, you can utilize it but you have to keep it as a 
trust, and if its owner shows up (to reclaim it) at any time afterwards^ 
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give it to hint' Then, the man asked him about the ruling ct^ finding a 
lost sheep, he (PBUH) replied^ 'Take it, for it is eilherfor you, for your 
brother (i.e. for another fsUpw who may find it)t orjbr the wolf After 
fhflf, Ae (PBVfi) was a^d about the ruUng on finding 4 lost camel, 
artd he replied, 'It is tions of your concern, ft has its feet and its water 
container (reservoir); it can go on drinking water and eating (ieaves 
of) trees until its owner finds it.* " 

(Related by Al-Bukhari and Muslim) 

By saying, "... make public announcement (about it) for one year...', 
the Prophet (PBUH) wants the person who picka up such a lost 
property (gold or silver; money) to announce the description of the 
lost article wherever people assemble such as marketplaces, in front 
of mosques, and in meetings and gatherings^ for one year» During the 
first week, such a person is required to make public announcement 
about the lost article evt i ydny, as it i& more liltely that its owner will 
be searching for it to claim it during the first week. After this weeJt is 
annr, the finder is to follow the common convention in his makii^ 
a public anoouacement about it The aforeraid hfidtth indkal£$ the 
obligation of making a public announcement about fmding a lost 
article. The Prophet's words, "Remember the description of its container 
lie. the purse or the like) and the string it is tied with," indicate that it 
is obligatory upon the finder to know the description of the found 
ol^ect Thus, when its ovnoer comes and describes it correctly, it mtist 
be given back to him. However, if a person gives a false description of 
a lost article, it is impermissible to give it to him. When the Prophet 
(PBUH) said, "r,Tken, if no one identifies it, you can utilize it" this 
implies that after one year> the lost article belongs to the fmdcr, after 
making the necessary public announcement about having found it 
However, the finder shouJd not make use of it unless he knows its 
description: Its container (or purse), tying material, amount, Idndi 
and such distinctive descriptions. Tf its owner comes after one year 
and describes it correctly, it must be given back to him as the Prophet 
(PBUH) smd, '..and ifHs owner ^ws up (to redaim it) at any time 
afterwards, give it to him^ In the l^t of the above, the rulings on 
finding lost objects can be summarixed as ibUowK 

Hr$t; Tf a person finds a lost object he is not pennltted to pick it 
up and keep it unless he is confident of his own trustworthiness, and 
abie to announce having found it puhlidy so 3l& to fmd it& owner. 
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Accordingly, if one does not trust oneself to take the proper measures 
for the ibiind object, it is impermissible for one to pick up and keep iU 
if one doe$, one is legally considered ^ usiuper for swbgectmg others 
piro^erties to loss. 

Secoodj Befoi^ takhig a Wt diiide^ its finder imi^ 
tying materials ani<3iunt kind, and such descripdaos as ei^oined by 
the Prophet (PBUH) in the aforementioned hfidUh, and the Prophet's 
commands indicate obligation. The word "container'' includes any 
envelope, pursen bag. piece of doth, or the like, in whldi the foimd 
object is wrapped and tied. 

Third; It is obligatory upon the person who pidts up a lost article 
to make pubHc announcement about it for one year. During the 
fii^t week, such a person is required to make putilic ami(mi)i:einents 
about it everyda]^ and then he is to follow ^ common conventiCMi 
in hi$ making public amiouncement about It He can say in his 
public announcements something like, "Has anyone lost anything?^^ 
or anything of the kind. Such an announcement should be made in 
places where people assemble^ such as marketplaces and in front 
of mosques ate' performing congregational prayers. HowevCi; it iS 
prcdiibitcd to n^ke such an announcement {of finding a lost object) 
inside the mosqu^i for mosques are not built for that. The Prophet 
(PBUH) said: 

"^If anyone hears a man in the mosque asking about something he has 
lost, he should say to him, 'May AlUih not restore it to you^ for the 
mosques are not built for that.'* 

Fourth: If the claimant of a lost article describes it correctlyj it 
is obligatory upon the finder to give it to him without asking for 
any more proof or an oash as enjomed by the Prophet (PBUH). 
Moreover, a claimant's coirect description of a lost article substitutes 
any further proof or oath. Rattier, his correct description is mote 
reliable and credible than a proof or an oaili. Also> the finder of a 
lost article must give back to its owner aiiy dir^^ct or indirecc profits 
he obtained through the artide; However, if the claimant cannot 
give the right descr^on of the article, it must not be given to him 
as it is considered a trust in the custody of the finder. Therefore, it 
is impermissible for the finder to give the artide to someone who 
cannot prove that he is owner. . 
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Fifth: if the owner of the lost article does not come to claim it during 
the one year of the public announcement made b/ the finder^ it becomes 
the lattcr's. However, before using the artide in any way» the finder 
must know its description well, so that wheneiver its owner shows up 

and identifies it the finder can give it back to him or compensate him 
for it if it is not there. This is because the ownership of a finder of a lost 
article is a temporary one which becomes void once the real owner 
appears and claims it. 

Sixths Scholars differ regarding the ruhng on picking up a lost object 
within Al-Haram (the Sanctuary of Mecca), They differ regarding 
whether the lost ohfect 6mnd there belongs to the findef after maklr^ 
pubhc announcements about it for one yean or irfiedier it does not 
belong to him at all. Some scholars are of the opinion that the lost 
object found within Al-tiaram takes the same ruling on other lost 
objects found elsewhere due to the ^nerahz^tion of the hf^diths, in 
thU Fegord. However; other scholars maint^ that it 3s impennisaible 
to pofisess a lost artkle fbimd th£ie;» and that it is otd^alory to make 
public announcement about it fbrevei; as the Prophet (PBUH) said 
about Al-Hararit 

"...it is not allowedtopick up its fallen things (ts^ the lost objects jbtmd 
there) except by a person who will look for its owner (by announcing 
having found it publicly)" 

This is also the opinion n^aintained by Stiaykhul-I&UmlbnlbymlTah 
{msy Allah have mercy on him) who said: 

"Ths lost article within Al Haram can never be owned by the ons whopich$ 
it up, and it is obligatory to make public announcement about it forever." 

This opinion is implied in the aforementioned h^ith that prohibits 
picking up a lost article found within Al-fiaram, 

Seventh: if someone leaves an animal in a desert due to its inability to 
walk or his inability to keep it^ it will belong to the one who fmds and 
takes it The Prophet (PBUH) said 

"If anyone finds m atdmot whose owners wuM mtt afford Umtdso ^tey 
have rdeased itf and then he (the finder) takes it, it wUl behr^ to htm*"^ 

TJm k became the (tvmet of such m anhnal released it out of ladt of 
interest in it, so it has the same rulings on things whose owners get lid 
of due to lack of interest. 
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When someone loses his pair of shoesj or any of his belongings, and 
finds a dif^nt one instead in the some place, it is conBsdered a lost 
artide that does not belong to him. Bdng ^mnd ui the same pkoe or 
similar to his ioiX item does not make it his. Rath«T, he h obliged to 
advertise having found it foroneyear, and then he is permitted to take 
only what h worth his lost one and then give the rest in charity on 
behalfof its owner 

E^fath: if a child or a foolish person takes a lost article^ his guardian 
must take it and make a public announcement about having it. Thh 
is becatise a child or a foolish person is not legally qualified to keep 
trusts. If the guardian leaves the lost article to the child or the foolish 

person^ and it is damaged, he becomes Pmancially liable for it, as 
he is the one to be blamed for its damage. If the guardian makes a 
pubhc announcement about the tost artide (Ibr one year) and no one 

identifies it. then it bebngs to tiae child or the fodisli person in his 
custody (a* i* the case of any groftm up or £«ne person). 

Ninth: if a person picks up ^ lost article 6x^m a place and then he places 
it in the same place, he becomes legally liable for id a« it becomes a 
trust in his custody that must be kept like other trusts^ "v^iereas leaving 
it may cause it to be lost. In fect^ the Lslamif legal rulings concerning lost 
and found properties show how Islam takes great interest in Muslims^ 
properties and how it is keen on protecting and sateguarding them. 
This, in general} indicates that Islam urges Muslims to coofrerate in 
righteousness and good. We pray to Alkh^ Glorified and Exalted be He, 
to malce us firm in Islam and let us die as Musliins. 

Endnotes 

1 AbODawud(]7l7) 12/232], 

2 Al-Biikhfirf {^1 ) 1 1/2461 and Muslim (447^) [6/2471- 

3 TTiis was narrated by Sa' ] d Ibnijl-Musayyab in A l-Bayha(|i (1 2075) 15] and Mfilik 
(853). Musliin relateditiaandiP;i^*fbmLof^u[r^fiiHDZ^ 

(4485) [6/254J. 
4MuB]iiii(t2«0>[3/5fi]. 

5 A 1- BukhM (2433;) [5/ 1 OS] and Muslmi (3389) 15/1 27], 

6 Abu Dawud C3524) 13/5 10]. 
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The rulings on lost babies and those on lost objects are highly related. 
This iiK^cates the comprehen^Lvene&s of Islamic rulings m ineeting a[l the 
woiidly requirements as Mam dways pioneers every vital and fidd The 
services rendered through the Wamic teachii^ $mpa^ the coiitenip>rary 
services of nurseries, orphanages^ and sack places that provide feff orpl^jis 
and disfihW children who do not have supporters. Among the unprecedented 
noble teachings of islam is its care and interest in foundlings. 

A foundUng is a baby deserted or abandoned by hi.^ parents or who is lost 
from them, and whose parentage is unknown in both cases, if a Musilim tinds A 
foundlings be/she has to take hini> support atnd provide Lodging for him^ as it i^ 
a collective duty' upon the Muslim community; if done by some Muslims Ehiere 
will be no sin upon the rest. Yet, it will be a s'm upon the Muslim comniunity 
if all of thi:]U leave f(>iiridTini;s homeless and helpless while they are able to 
support them. Allah, Exalted be He^ says: 
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"t.^oml ^HJpent/^ in ri^^tUousmst and piety..." 

(Qur an: Al'Ma'idah: 2) 

The generality of the ver^e indicates the obligation upon Muslims to take 
lost babies and look after them, i I is i,x>iisidered cooperation in righteousness 
and piety. To pick up a foundl i ng its a means of saving his life, so It is aj obi igato ry 
ft$ fading someone starving or rescuing someone drownir^. 

A lost child is considered a free human being in all cases^ as freedom is 
tie inaiii xuling and skveiy is Ihe exrtptioo. So, when there is no proof of 
slavery, the child is considered a free one: On the othei hand, whatever money 
found with the foundling or near him is regarded as his, as it is found in his 
possessinn. The finder of the foundling is to use such money in spending on 
him according to what is acceptable, as lie becomes his guardian. However 
if the foundling has nothii^ with him to be i-sed for ^»eiiding on him, the 
guardian is permitted to get ^ancial aid &om the Miishms* Public Itea^ury 
for that pu rpose . ' Umar Ibnul - Khattab (may Allah be pleased with him)> when 
he was a ruiec; «aidto the fmder of a foundling: 

"Ga He (the found baby) is free; you have become his guardmn, 
and we are Uabk for his expetuHtures." 

By saying so, 'Umar meant that the finder would lake money from the 
Public Treasury of Muslims to spend on the foundling he picked up. According 
to another narration, Umar said to the man, ". .and we are liable for his 
breastfeeding,"^ i.e. the Muslims' Public Treasury would be responsible fior 
the breastfeeding oS the foundling baby, Tlius, It is not obligatory upon the 
finder of a lost baby to afford hls^er breastfeedhig or any oUicr expenditure, 
but it is an obUgalion upon the Muslims' Public Treasury instead. Yet. if the 
Public Treasury of Muslims is unable to afford his/her expenditure, it becomes 
obligatory upon those Muslims who know about this baby to afford his/her 
expenditure* for Allah says: 

*„,anii cQoperate in righteousness and piety..." 

(Qu/to: Al-Mfidah^2) 

In addition, leaving a foundling may lead to his deathj but taking hjjn and 
spending <m him is a kind of hofipitallty like that shown to gue&ts. As regards 
a foundlii^s reUgioni if he is found in an Islamic state or in a non- Islamic 
state where a lot of Muslims Uvt, he k considered a Muslim, for the Prophet 
(PfiUHJ said: 

'"Every newb&m is bom with Fi^rah (the True Rei^^n oflsUtm}:'* 
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Yet) if the loat child is fiound In a non-Islamic country where none or few 
MualiBM live, he is considered a disbeliever like the people of his country. 

I In this case, his finder becomes his guardian if he is a trustworthy person. 

When 'Unw (may Allah be pleased with him) knew that AbG Jamllah was a 
righteous man , he appioived of h i m as a guardian of the foundling and said to 
him. "You have become his guardmn^ Since Abu Jamil ah wa& the first one to 
take this lost child, he became more entitled to fee his guardian* Concetnii^ 
any money found with the lost baby, the finder must spend it on this baby 
according to what is acceptable^ as he has become his gu a rd ian. A guardian of 
a Muslim foundling cannot be defiantly disobedient to Allah or a disbeliever, 

! for it is prohibited to make a defiantly disobedient or a disbeliever guardian 

■ of any Muslim lest he should persecute bim or make him stray from Islam, 
[ Ukemse, a Bedouin* moves from place to place, cannot be approved 

of as a guardian of a lost baby, as he may eibanst him/her. In this cas«> the 
baby is to be taken from the Bedouin and be given to one of the residents. 

I This is because st&ying in an urban area is better for the foundling for both 

his religious and worldly matters. Besides^ it gives him/her a better chance of 

\ finding hisAier lost family 

I When the foundhng grows up» and then dies or is killed: his inheritance 

or his blood money {diyah) will belong to the Public Treasury of Muslims, as 
k>iig as he has no children to Itiherii fiom him. Yet, if he has a wife, she gets one 
fourth of the inheritance. If an heh'less fbundlii^ is premeditotedly killed, the 
' Imilm of Mushms (the ruler or the one in authority) is legally considered his 

guardian. This is because an heirless foun dling i s i nherited by all Muslims, -whose 
* representative is the Im&m. Accordingly when a foundling is premeditatedly 

\ killed, the Im^m has the right to choose either retaliation or blood money that 

wiB be \£pt in the Public IVeasury, as the Im&m of Muslims is deemed a legal 
J guardian of any Muslim who has no guardian. On theother hand, if a foundling 

' is intentionally assaulted and injured, he must be left until he reaches the age 

i of puberty to decide whether to retaliiite or pardon the criminal {who assaulted 

I him). If a man or a woman claims the lost child to be his or hers, the child 

■ must be returned to him or her as long as there are no other claimants, His is 
I because it is for the foundling's ovm good to know his parentage and rejoin his 
\ fem% and there will he no harm to others in that However* if di fferent persons 

ekim the lost child to be theirs, he is to be given to whoever produces the proof 
of his true claim. If no one haii a proof, or if they produce contradictory proofs, 
the decision must be taken by the genealogists. To illustrate> in a similar case, 
' Umar Ibnul-Kh^Uh^ resorted to people who j udge and distinguish parentage 
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throt^ lesemblaiice of children and cUiimants, and that tvas in the presence of 
some of the Prophefa Companions (may Allah be pleased with them). Those 
people were like genealogists nowadays, and the testtaiony of one of them i* 
sufficient in such cases^ as long as he is amale^ ju$t person, and expenenced in 

thefieldL 

Endnotes 

I Collective daly. A religious dut/ which if sufficiently fulfiNtd by some Muslims, the 

restwillaotbea^xountabteforitasaAo&UgadoD, and H becomes anact of the Sunnah 

for them r 

2Al-6ayhaqi(13l33) 16/2321. 

3 Iha AM Sb^bah (31560) [6/296]. 

4 A[-Eiikli3rl (1359) [3/279] and MusKri) (6697) [af423]. 

5 Related by M^Uk and Al-BayhaqI as menhoiied previously. Its MigiEi was related Inr 
Al-BukMd (5/337). 

6 Al-£a}rhaqt (2125^) [10/4421 iud ' Abdur lUzz&q (1M75) [7/3^]. 



Endowment {Waqf) 



Ini^hantih [Iilamiiz Law), endownient(wii;/) refers to the retention of any 
property that can be benefited f roni^ by suspending d \ sp osal of it and ded letting 
Us revenues to public use a.s an act of charity Houses^ shopSi gardens, and 
the like, c^n be examples of property endowment) whose benefits (stich as 
fruits, rents, and lodging) can be given in diar^. Endowment is desirable in 
Islajn^ and it is considered a pious act thait brings man near to Alkh, as proved 
tbrougti the authentic Swtnah (Prophetic Ikadiiion). To ilhi$tr%te> it is stated 
in the Two ^aMh^ that 'Umar (may Allah be pleased with him) said to the 
Prophet (PBUH): 

"0 Messenger of Allah! f h&ve a Jand in Khaybar which I prize 
highly, so what do you order me to do with ff?"^ The Prophet said, 
"If you like, you can give the land as endowmertt and give itsfruiis 
in chiirityJ* Thereupon^ " Umargave it in charity an endowment 
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on the condition) that the land and trees will neither be sold nor 
given Of a present, nor bequeathed. He endowed it for poor, for 
ksski^ andJdntfbr emancipation cf slaves^ jbr th^ Cause qfAUfihy 
for truvekrstmdfifrgimts^. 

Imftm Muslim also related in his SoMh (Authentic Book ofHfu^h) that the 
Pipphet (PBUH) said: 

"Wften a human being dies, his deeds come to an end except for 
three deeds (v^ose rewards are everlasting)^ ongoing charity, 
knowkd^ benefited from (by others), or a pious son vAio prays 
for kirn. 

jabir {may Aikh be pleased with him) said: 

'All the rich of the Prophefs Companions gave ettdoyrmtents.'* 

Al-Qurtubi (may Allah have mercy on him) said: 

""There is ho disagreetnet^t among the faqihs on the permtssibiUty 
of endowing barrages atid mosques. Yet, they differ about other 
properties'^ 

The donor of an endowment must be legalJy qualified to manage his own 
property. This means that s/he must be a freCn adult, and sane person. Thus* 
a childt a foohsh or weak-minded person ► or a slave is not legally qtialified to 
grant an endowment. 

An Endowment is Established tluoi^li 
Eitiier of the FoUowIi^e IWo Wafs 

LVerbal indication of etidowment, &uch a& saying, "J endow this 
place," or saying, "I endow thi^ place to be used as a mosque " 

1* Actions that Indicate endowment according to common convention^ 
such as turning ones house into a mosque and giving permission for 
people to perform prayer thendA, or turning one^s hnditlto a cettMtery 
and permitting people to bury dead persons therein, 

A Vefbal Statement of an Endo^mnent Is oflVm Kinds 

1 , Direct statement! s jch as say iug, *1 endowed such and such property" 
or saying, "I grant such and such property as an endowment in tiie 
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Cause of Aflab" and the like. These are direct statemeniii that have 
only the meaning ol granting endowments. When a donor just utters 
such words, his endovmaeoit becomes vtOid (if it meets the necessary 
conditions], and he does not need to sof fmf odier fbimiUa^ 
th« aidowmenL 

2* Metonymy: here it spying metonymy words that can have 

meaxmigs other than endowment* sudi aa saying 'I g^vc «uch 
such property in charity "I grant such and such property to be used 
fbreveiT or the like. When a donor uses such metouyiiaic words> he 
must have the intention of granting; nn endowment, or use some direct 
statements side by side with such metonymic words to clariiy them. 

Conditioju for the Validity of Establishing an Endowment 

1 - The donor tnust be iegdUy qualified to manage his own property, as 
mentioned above, 

2- The endowed object itnust be an identiiied article which is constantly 
otilizftble and non-consumflble, unlike fbod and the like. 

3- The endowed object must be specified. It is invalid to gr^int 
tinapedfledendowmentsi it is invalids for example, to say, endow 
one of my sldvesT or saying, *1 endow one of my houses," withotit 
Apedfylng it 

4- The endowment inu£t b£ lor something beneficial, for it ifi a means 
of getting nearer to ADah^ sudi a$ mosqoeSi baixages^ measturiiig 
bovds, houBes> books of usefiil knowledfCt etc. Ano^er examfle of 

endowments for righteous use is endowing something to support 
kith and kin. Accordingly, an endowment is invalid to be made for 
temples of the disbelievers, for hooks of disbelief and athcistrt, or 
for lighting or incensing shrines or providing food and water for the 
CUAtodian* of certain gravies^ Una is because such endowments are 
i^arded as mctm$ of a^sistii^ others in disobedience* polytheism, 
anddiabdief 

5- If the endowment is made for a certain person^ that person mu^tbeone 

whose ownership is legally considered valid, because an endowment 
is a kind of ownership that is not valid for fliose vy4io cannot possess 
properties, such as a dead or an animal 
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6- An endowment must be fulfilled once it is made; it is invalid to be 
temporary or suspended except in case it is a conditiomfbifltto be 
given on the dcmoi^ death. For exan^tlci it is v«M for a donor of an 
endcwrment to say, *When 1 die, my house will be an endowment 
for tiie poor." To iltufitrate, Abli Diw^d related that 'Umar Ibnul- 
KhatUb (may Allah be pleased with him) determined in hia 
will that after his deaths hnd of bis called Thamgh would be an 
endowment for cliaiity . Since this tradition was well kciown and 
no scholar disapproved of it, it is considered consensus. Thus^ it an 
endowment is made conditional on the donor's deaths it must be 
given from only one third of his property, as endowments take the 
same ruling on bequests. 

It is oblig£itoTy to fulfill the condition of the donor of the endowment as 
long as it does not violate Shari 'flfe» for the Prophet (PBUH) said: 

"Muslims must keep to the conditions they make, except for a con- 
ihtion £hat makes s<mte0Hngprohibted]M^ or some^tmg lawful 

Besides, 'Uniar Ibnul-Khatt^b (may Allah be pleased with him) made 
ft condition ^riten he granted an eadowmeat;, »nd if it were not obligatory 
to be &Med it would be of no use to make iL Tberefbre, tiie doaor of an 
endowraent can make conditions concerning the amount of the endowment, 
tte priority order of the beneficiaries, the prese nee or the lack of certain quality 
(or qualities) of the beneficiai ici;, the guardianship of the endowment, and £o 
on, Thot 15 to Ray, the condition myJe by tlie donor must be fulfilled unless it 
violates tht Qur'Su or tht^unnah (Prophetic Tradition). However, if the donor 
stipulates nothir^, those to whom the endowment is donated will be equal; 
there wiU b« no difference betiveen the rich and the poor or lietween 
and the females lInOI^{ them. 

IfnogLuurdkni^ stipulated by the donor to taloeaue of llie endowment, 
or if the ^>poh)ted guardian dies, the endowment mu«t be supendsed by 
those to y^uam the endowment is donated if they are i^>eciried persons. If 
die endowment is granted lo an association like a mosque, or for unspecified 
people or unlimited number of people such as the needy or the poor in general, 
the authorities are responsible to take care of the endovifmenl or, at least, to 
appoint someone to do so. 



Giapter 5i Endowment jW^) 20^ 

Generally, the guardian of an endowment must fear Allah and take good 
care of the endowment* for Lt is considered a trust in his liability. 

If the donor makes an endowment for his children, male and female 
children will be equal, as he has made them equal partners in his endowment. 
Since there is no specific division stipulated by the donor, all his children 
wUl have equal shaie in it, just like the ca$e when one grants something to 
hifi children^ it i$ equally divided among them, A^r the death of the donor's 
dUldrett the endowment is to be ^ven to the children of his sons, not those 
of bis daughters. This is because daughtera' children belong to otJier men 
(their fathei i) whose names are given to them, and thus those children are not 
included in the Qmacic verse that states: 

"Alh^ instructsymtconcernhtgyourdtttdrenlLe. their partwns 
t^inheritatue]...'' <Qu]rtln: An-Nisi^ 11) 

However, some scholars maintain tiiat your children*^ in the aforesaid 
verae also include daughters" children > as one's daughters are one's children, 
and their children are the children of one's children. And, Allah knows best 

If the donor says, "1 make this endowment for my sons, or for the sons of 
so and so, then the endowment will belong only to the sons, not the daughters, 
for the word "sons" refers to the m&le children not to the female ones. AlUh^ 
Exalted be He, shows such distinction when He says: 

**0t hoM He dmt^ters white you have sons?'* 

(Qurfe Aj-Iur: 39) 

However, if the donor specifies that he makes the endowment for a certain 
tribe* such as Banu Hashim {Le. sons of the tribe of Hashim) or Banti Tamim 
( j. e. so n s of the tribe of Tamtm ) , the endowment will belong to both the sons 
and the daughters of the specified tribe, lliis is because the title "Banu" of an 
Arab tribe refers to botii tiie $ons and daughters of the tribe, though '"EanQ" 
means stms. 

If the donor makes an. endowinent for a limited group of people whose 
members can be specified, each of them must have an equal share, but if 
it is for a group whose members cannot be specified or limited^ it is not 
obligatory to divide it among them, as it will be impossible then. Rather, it is 
permissible to make the endovmieiit restricted to some of tliem^ according 
to a priority order. 
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An endowiTient is one of the binding commitmentii that become obli^tory 
to fuJfiU once they are made. Hence, it is impermissible to cancel it, for the 
Prophet (PBUH) said: 

Uand and trees (of an endowment) will neither be sold nor 
given as a present, nor bequeathed."" 

At-Tirmidhi said^ "Schoiars rely on this h^dtth (for the ruling on endow- 
ment}" In short, it is impermissible to cancel an endowment, as it is legally 
considered an eternal contract. Moreover, an endowment can neither be 
sold nor tran^rred from its place imlm ils benefits completely vfliii^. For 
example, when the endowed house cdlapses and the profit it mal^ cannot 
aSbfd its repair, or y/her\ the endopvfed agricultural land becomes infertile 
and its yield cannot afford its reclamfttion. it h perraissible in such ca^s to 
sel { the endowed obj ect an d u-^e its price to get i ts 1 ike» for th is best serves the 
objective of its granter However, if the value of the sold endowed property 
cannot afford an equal substitutes tiie price is to be spent to get a similar one 
even if of less value. Thus, the new property will be reg^ed as an endow- 
ment once it is bought. 

If tlie endowed property is a mosque that is no longer in use as it is 
damaged or the like, it is to be sold and its price must be spent on getting 
another mosque. If the profit of an endovmient is dedicated to a mosque, and 
the profit is more than enough, it is permissible to spend the surplus money 
on another mosque, for this serves and complies with the main purpose of 
the endowment. Similarly, it is permissible to give charity to the needy from 
the surplus profit of an endowment originally allocated to a mosque. 

If the donor designates a particular person as the endowment beneficiary, 
and specifies a certain amount of money of the endowment profit to be 
granted to that person every year, tlie surplus money is to be specified. Sheikh 
Taqlyyud-Din {may Allah have mercy on him) said in this regard: 

"If the proceeds of the endowment are always more than enough, 
the surplus must be charitably spent, for keeping it decreases its 
value.** 

If the donor malces an endowment for the benefit of a mosque^ and then 
this mosque is rtdned and the endowment yidd cannot afford its repair* it 
must be spent on another mosque. 
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Gift and Donation 



The ^ft refers to a donation of a specific amount of property given by a 

person legaUy qu aliped to manage his own property. The Prophet (PBUH) 
used to give and accept gifts. Thus, giving or accepting a gift is a recommended 
act of the Sunnah (Prophetic Tradition) due to its consequent virtues. The 
Prophet (PBUH) said: 

"Give presents to one another to gain the hve of one another.'* 

" Aishah (may Allah he pleased with her) 5a id- 

'^Tke Messenger of Allah (PBUH) used to acc^t gifts and ^ve 

something in rtturn^ 

The Prophet (PBUH) said: 

"^ive presents to one arutherMforapresettt nsmovef nmcor^'^ 

The gift belongs Co the recipient once he getsi it with the permission of the 
gEve^ after which the latter is prohitiUcd to take it back. However, if the gift 
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IS not yet given to the recipient, it is permissible {or the giver to take it back 
due to the following h^dith narrated by ' A'ishah (may Allah be pleased with 
her). She nairated thai Abh. Bakr ^-^ddlq^ her fsthec, granted her an amoiuit 
of twenty w&sqs* of the da^ of aome palm trees in Al-'AH^ (a place near 
Medina) a year. Then when Ab6 Bakr fett iU. he said to hei: 

*t) my daughter, I granted you somept^ trees in Ai- ^Aliyah wMdi 
would produce twenty wasqs of dates a year Ij you renewed and 
possessed them, they would belong to yon. Yety they are considered 
now a property of all my heirs. So* divide them according to the 
Book ofAlhk Exalted be He,"^ 

If one is granted a gift that is already a trust witK him or borrowed money 
m hU liability, it becomes his wLthotit having to give it back retake It &Dm 
the given Alsa, it is permissible for the creditor to give up the debt as a gift to 
the debtorn and thus there will be no liability on the part of the debtor to pay 
back such a debt In addition, it is permissible to give us a gift whatever can be 
legally sold. 

It is invalid to inake the gift dependent on a future condition, as when the 
giver say5 to the recipient, "Tfsuch snd such happens, this gift will be youis." 
An exception of this ruling is when the giver stipulates that the gift is to be 
given to the ledpient after the giver dies» as when he says to the recipient> 
^'When I die^ sucb and such is yours." In this case, the gift will be regarded as a 
bequest and will entail ^ latter^s rulings. 

On the other hand, it is invalid to ^ve a temporary gift, as when the giver 
says, "I will give you such and such as a gift only for a month (or a ycar)H" This 
is because a gift is a kind of property possession^ just like a sold article, so it 
cannot be temporarily granted. 

It is imperniissible for a fether to give a gift to one or some of his children 
without giving similar gifts to the others, as it is obligatory for him to be just 
and to treat all of them as equals, giving them equal gifts. An-Nu 'mdn Ibn 
Bashlr narrated that once his &ther gave him a ^ and accompanied him to 
the Prophet (PBUH) in order to malcfi him a witness to this gift Hie PropSiet 
(PBUH) asked him: 

'^Haveyvu given equivaietit ones to everyone of your chiUreti?" When 
the man answered h the negative, the Prophet (PBUH) said to himt 
'Take it hacl<:,* and added, 'Fear Allah, and be just to your children.' "** 

(Related by Al-BukhSr! and MusJim) 



This h^dUh states that it is nbligatory for [lareiits to trejit their children justly 
and equally and to give them equal gifts, it also indicates that it is prohibited 
for a Muslim to be a witness to such a gift or hdp to c^rry it out> &s long as he 
knows its it^puticcL 

When the recipient takes the gift, the giver is prohibited to take it back, 
due to the fbllowii^ hfldtth Jiairated by Ibn ^ Abb^ the Prophet (PBUH) 
said:: 

'Tfe who takes bade a gift (which he has tdready given ) is like a dog 
that vomitSj cmd then swaUows its vomit*^ 

This hflt^^ indicates die prohibitioii of kikioig back the gif^ except for 
a gift grated by a &ther to hi£ child, as stated in the following httMyi the 
Prophet CPBUH) said: 

"It is not lawful to anyone to give a ^ then fafas it back except Jor 
the parent who fates back what he has ^vtn to his cMdT^ 

(Rjektodby die Five Compilers ofiieidStb^ and deemedf^t^lS^ (tmlhexilic) 
byAt-rumidh!) 

M long as do^ not harm his child or deprive him of his needs, Hie 
^ther is pemutted to take from the property of his diUd, due to the }y:tdith 
narrated by 'Aishah $tatii^ that the Prophet (PBUH) ^d: 

"Hie pieasatitest things you enjoy come from what you eantt and 
your children come from what you earn as wdlT^ 

(Related by At-Tinnidh! and other corapUew of tiM^th and he 
deemed it jyisan (good) ^st^h) 

There are some similar hfldith& indicating the permissibility for the 
father to take, possess, and eat fmm the property of his child^ [provided 
that the father does not harm his child or affect his needs. Moreover, by 
saying toa man, "You and your property belong to yoiirfather"^^ the Proph&t 
CPBUH) obhgates the child to serve his father. Tt^is m;ikt>s it permissibly tov 
the &ther to take from the property of his child whenever he needs. StiU> 
it is impermissible for the father to take and possess the property of 
his chil d in a way that h arms the latter or deprives him of his needs, as the 
Pr^het (PBUH) said: 

'One iho m Id not harm o tlti^rs nor shouid one seek ben^tfor onesdf 
by causing harm to others"^ ^ 
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It is impermissible for the son to claim a debt from liis fether. Once, a man 
accompsinied his felher to the Prophet ( PB Lf H ) to claini a debt from him { the 
father)> and the Prophet (PBUH) said to the son: 

"Vou and your property belong to your father" 

This tt^dith states ihat it is impermissible for the son to chum a debt from 
hi& fatiier. Iti addition, Allah, Exalted be He, says: 

"..and toparents do good.." (Qiir'in: Al-Baqarah: 83) 

Thus, Allah^ Gk^lfied be He, ordains MusEims to do good to parents, so 
a Muslim child should never daira a debt ftom his parents. Yet, if the child 
is unable to earn his living and his father can afford his expetiditureSn he is 
permitted to claim the remittance he deserves from his father in order to 
safeguard his life. To iUustrate. the Prophet said to Hind Bint ' Utbah: 

"Take what is sufficient for you andycur chiidren, and the amount 
should he just And reasonabUJ'^^ " 

In feet, giving gifts to o ne another removes rancor and malice from peoples 
hearts and begets love and concord among them^ the Prophet (PBUH) says; 

"Gii^fi presents tQ one mother, for a present remffves rancor from 

the heart" 

On the other hand, a gift should not be rejected even if it is very humble 
or litde. It is an act of the Sunnah to give something in return for the gift as 
the Prophet (PBUH ) used to accept gifts and give something In return* which 
Fcflects the glorious Islamic values and noble character. 

Endnotes 

1 Imam Malik's CoHecdon Book of Uadifhs entitled Ai-MuwaUc- (16) [2/326]; At- 
BukhM's book entitled 'Al-'Adabul-Amad' C5^)Bnd A]-B^lifli^(]1946) [6/2S0]. 

2Al-Biikbari{25S5) [5/259], 

3 Aiimad (9222J [2/405 J and AT-Tirmidhi (2135) [4/441]. 

4 Misq:AsiaD6aiAmeasan^aA<sqaeisl3<Xi2(i grams. 

5 Al-Bayhaq] ( 1 1 948) [6m0]. 

6 Al-Bukhari (25R7 ) [5/260] and MusJi m (4 1 5 7) [6/69], 

7 Al-BUkh§ii t25S9) [5/266] and Muslim (2 1 52) [6/67]. 

I! Abtt DawOd (3539) [3/518]; An-Nas§'I [3/576] and Ibn M^jah (2377) [3/1 26J. 
At'Himidh! mentioiied it witliout meaitioning it& chain of tranamissioa {VS^ly. 
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12 Hiat was the Propbefs reply when Hind Bmt 'Uthsh cocnplafaed to him diat ber 
husband^ AbH S jfy^h, was a miser who did not give her what whs sufHcient to meet 
hCT and hcv cUildren's needs, asking the Prophet if it waa peimissible for ber to take 
sprne gl" hh property without liis knowlett^. 

1 3 Al-BukbAr! (5364) [9/628] and Muslim (4452) [6/234], 

14 Abroad (9222) [2/405] md At-Tirmidtri (^135) [4/441]. 



Disposal of One's Property 
during Sickness 



The validity of ones disposal of ones own property wKil'i; being in a yomid 
health differs from that in sickness, as long as one dispmes of his propei ty 
according to the Shari^Gh (Islamic I^w) and reason, and as long as this 
disposition is not open to questioiii. It i$ Mvrorth mentioning that giving charity 
in so J lid heal th is much better and more rewardable than giving chaj Ity while 
being in sickness. 

AlJah, ExaJted he He, says: 

"And spend [in the way of Aliak] from what We have provided yon 
bejore death approaches one of you and he says, *My Lord, if only 
You yvould delay ft>r a. brief term so I would give dtarity and 
be amtn^^r^^iteout^ Bat never wUlAHahdetay 11 MfvS vomits 
time km afme. And AUak 1$ Acquctinted wi0i whst you do." 

(Qur'iln: Al-Mun3£iqan: 10 - U) 
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It [s related in the Two SfihJhs ' that when the Prophet (PBUH ) was asked 
about the kind of charity that has the greatest reward, He fPBUH) answered; 

"(The greatest charity is that whidi) you giv& in charity when 
you are healthy and niggardly hoping to be wealthy and afraid of 
becoming poor Do not delay giving in charity until the thne when it 
(Le. sout at dea^} reaches tfi? ^rvatandymt st^ *Gfve so rniuh 
to so and so and 30 much to so and so^ and at that time the property 
is notyouT^ but it beht^ 10 so and so (L&. your inheritors)."^ 

There are Two Types of Diseases 

First: Curable disea?!fs: These are diseases which do nal noi mtiUy iead 
to death, such as toothache, eye pain or non-acute headache. In such 
cases, siniilar to a hedthy persoOi a filck personi^ disposal of hi« own 
property is valid. Thus. oiWs dispoaitkm of all one's property (such as 
giftSk endowments and donations etc.) in tfai& case is valid, even if onc^ 
Illness changes into an incuiabJe disease and leads to death. 

Second: I tiourable diseases: This h the illness which usually results in death. 
In such cases, a sick persons don j Hons and gifts are valid up to only 
one-third of his money and not from his tixed capital. If his di^positions 
of his property exceed one^third> then they are invalid, unless approved 
by his heirs after his death. The Profiliet (PBUH) said: 

*'Aliah made a dmrity upon you at death by (allowing you to give) one- 
&md cfyour weahh (as a dutrity) to increase your (good) deeds^^ 

(Related hy Ibn M^jah and Ad-Diraqutni) 

The atorementioned ki^dUh and those with similar meanings indicate 
that a flick persoifs disposal of hl£ mooe^ upon his deatb should 
not exceed one-third of his wedth. This is the opioion adopted fay 

the majority of scholars. This is because a person buffering from an 
inci]i"Lil^l4? disease is likely to die and ;ii"iy dispositifin of his fixed capital 
will harm his inheritors; therefori?, his jjiils are Jimlted to one-third 
only, the fiaitie as the will. 

Similar to incurable diseases are dangerous circumsl^ces, sucli as 
beii^ in a coiuntry where there Is an epidemic. In tlie battkfleld, or 
while traveling on rough seas In a stomL In such c^es, disposing oef 

more than one-l:hird of the entire property is invalid unle^^ fipprcwed 
by the loheriEors after his deal h. Likewise, if a person in s uch conditions 



1; Dqposalof Qnc'a 



2^ 



donates to alegal heir (who is entitled to a prescribed share) under any 
of $udi drcumstanoea^ then hifi disposltioiii is invalid unless appiwed 
by bis mheritOt^v This in case he dies in these circumstances. Yet^ 
if a person recovers from such a serious disease, then all his gifts are 
considered valid) due to the abseiice of the irapedimentary cause. 

The rulitigs on a healthy person are rhe same as those pertaining to the 
person havinjj a chronic diseiisej hut nut conlining him to bed. The donatinns 
given by such a person from all oi his money (not only one-third) is valid. 
Hiat ifibecatise thl$ chronic disease does not nonnally lead to death, so it is the 
same as the case of old age; Neverdiekss^ if this chron ic d ise^se forces a person 
to stay in bed, then his case is the sEimc the one afflicted \\1th an incurable 
illness, ThuS: he cannot bequeath more than one- third of his property and he 
is not to bequeath to anyone of the legal heirs except when the heirs approve 
of tliaA. That U because, a bedridden person is lilcjely to die. 

One- third of the deceased persons property should be taken into consid- 
eratioo at the time of his death, since it is the time at which ownership of 

a bequest is transferred from the t£$tatOr (or his heirs) to the legatee. Thus, 
at this time bequests [^nd donations are (o be fulfilled from one-third of the 
property, iiowever^ if his entire property is not enough to cover his bequests 
anddonations> then donations take precedence over bequests in being applied 
since diey are effective befoie his death (while bequests are efiecttre after), as 
if diey are made while he 1$ in sound heahh. 

Fiufiss^ (may Allah have mercy on them) jtate that bequests are different 
from current dispO$itioas (such as gii^ endowments and donations, e^) in 

four things: 

Firstly; Tliere is no difference bct\^■■ecn the firjitly jT^entioiied [cg;lt^^cs iJid 
those mentioned luLer in tti^ btM^utit^l^ bt^cause all of the bequeathed 
property i« to 1>e disposed of after the testator*!! death* all at once. On 
the contrsr;^ current disposittom are Implemented one after another 
according to their order. 

Secondly; One cannot cancel one's current dispositions after they have 
already been given while one has the right to nullify the bequest or 
revoke it at any timt: since it is applicable only afler one's death. 

Thirdly: Current dispositions are effective before the death of the donor 
while bequests are effective after In other words, current dispositions 
are nomudly implemented whenever they tsdst. As for a bequest, it is 
a transfer of ownership which comes in;o operation after the testator's 
death; tiieietorct it is not effective bdbre tiis deati^ 
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Fourthly: The transfer of ownn-ihip of cun'cni dispositions is al the time 
of accepting ihem, even before the death of th^ donor. Coiiverselj^, the 
time at w hkh Qwnerahip of a bequest is transfWred from Ae testator to 
the legatee is the death of the testator, since It 1$ a transfer of CMwncrahip 
which cojneb into operation after the testator*s death, so it must not be 
taken before its due time. 

Endnotes 

1 The TtTO &iiilits: The Two Authentic Books of Al-BukhftrE and Muihm. 

2 AUBuMiftrt {274S) imd Mislim ( 1 032), 

3 !bn Majah [2709) [3/30B]. Al-Bayhaqt (L2571) [SiUl] and Ad-Dflrsq^tnl (4245) [4/85], 

4 Faith: A scholar of I$Uimic Jurisprudoice. 



WiUs 



A wi ] ] , acco rd \ ng to Jaqih s' defi nition , is a lega I d ecla nU ion of Kow a person 
wishes his possessions to be disposed of after his death. In otiier words, it u an 
action in which one donates ones properly to be given atler one*s death. 

The will is legislated according to the Quran, the Sunnah (Prophetic 
Tradition) and consensus. Allah, Exalted be He, says. 

"Prescribed for you v/hen death approaches [any] one of you if he 
leaves ^^^ealth [is that he should make] a bequest far the parents 
and near rdathvf according io 'wihtd is acc^iUtlAe - a duty upon 
the r^Oems.'* (Quran: Al-Baqarah: 180) 

And He also &ayi5; 

".H^^tw any bequest he imay have} made or debt,,." 

(Quran: An-Nisa: 11) 
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Moreover, the Prophet fFBUH) said; 

"Allah tnade a charity upon ymi at death by (ftllowing you to give) OrtC- 
third of your wealth (as a charity) to increase your (^od) deeds." 

In addition^ there a una nlmcm s agreement among Muslim schoiLare on 

the permissibility of the will. 

The will is obligatory to be made in some cases and is desirable in others. 
It is obligatory for a person to determine by a will all financial rights of others 
which he is holdings or his jiniiiKiijl ritihls which others are holding. This is 
to be done in case these rights are not recorded* lest they should be lost. The 
Prophet CPBUH) Mid: 

"It is not permissible for any Muslim who has something to will 
to stayjbr two rjights wt0WUt ftflWf^g his lost wM Ottd tettamtnt 
written and kept rtady wfft himf 

Thus, if sodnecuie has depositx or rights which be owes to some people, he 
must dearfy list and record them in his legacy 

it IS desirable for a person to bequeath a portion of his property to charity, 
tbe reward of which will be recorded for him aAer death. The L^wgiver^ 
permitted one to give one- third of on^s wealth (as a diarity) to increase onc^s 
good deeds. 

Similar to prayer, a will is valid from a sane boy. A will is legally vaHd if 
there are witnesses to ui oral dedaration, or ifit is written in tbe known hand- 
writing of the testaton 

Amoi^ the ralings on a win are the fbllowii^ 

* The testttlor 1« permissible to bequeath up to a maximum of one-third 
cf his property. Some scholars deem it desirable to heqiiealh less than 

one-third of the property, as reported about Abti Bakr As Siddlq, ' All 
Tbn AbCi Tllibj and 'Abdullah Ibn Abbas [may Allah be pleased with 
them all). Abu Bakr As-Siddiq (may Allah be pleased with him) said: 

"jT hequeMh&d the amount wkkk Allah has determined for Hitme^^ 

The anrwunt indicated in this pbroiSe ifi thait mention^ in tlie 
QurknicversK 

*'Aitd hu>w that auytUingyou oUofn cf war booty - then indeed, 
forAliahis one ^ ofiU," {Qur^an; Al-Ao^: 41) 
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Moreover, ' Ali 1 b n Abu In I lb { i j ny Allah be please d w it h h i m) said; 

"Indeed, to bequeiith one-fifth (of the property) is preferred pr me to 
bequeath a quarter^ 

Ibn ' Abbfts (iimy Alkli be pleased vnth him) said: 

"It would be better for people to hmr the value of the bequest from 
one-third to a quarter (of the property), for the Propftef (PBUH) said, 
\..One-^irdiyet. even one-tlmd. is too much.' "* 

• It is impennLssTble' far a testator to bequeath more than one-third of 

his estate if he has legal hch;",, uiiless approvetl by them, since it is 
their riglit, Howevur, if tliey iiLn|-iori/.c ri^is uixce^s, then his bequest is 
cotisidered vtUitl. Moreover their authori^tion is to be valued after 
the testator's death, 

• It is legally invalid lo bequeath an extra portion to a legal heir, tor the 

Prophet (PBUH) said: 

'!No bequest must be made to an heirf 

(Related by Ahmad, AM DivM and At-Ttrmi(ttii, and the latter 
deemed it iiosan} 

There are other nairatioDS shxiil^ to thi^ hadlth but with slight change 
In wording. Shdkh 'Hiqirriui'^ said: 

There is a un^orm agreement on this hfldi^ Jrndm AshSh^ 7 stated 
0tid die aforementioned hadUh is a tnutawdtir (continuousfy recurrent) 
il^idtth,^ and he said. There is unammom agreement among the 
scholars specinfrzed in issuiti^ kffi\l rttlings and the scholars of military 
expeditions of the Prophet (PHUil} from Qumysh and other> that the 
Prophet (PBUH) said this imdUh in iheyear of the Conquf^st of Mecca, 
Moreover, they report this hftdtth on the ait^rity of those they met from 
antong the people ofknowied^'^ Thus, any bequest made infitvorofany 
legal heir already entitled to a prescribed shut^ its invtdid unless approved 
by 0^ kgal heirs, since it is their right. Consequently, a testator may 
heqxteath an extra portion to rr k^^iil heir or dispose of a portion exceeding 
one-third to tt nou-le^al heir if other Icgi^l heirs consent to the fj:;c}ucst, 
providing their permission is meiti^ while the testator is on the denttibed 
or after his death" 
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• A beq^uest is d«$irabl« irom a weaJthy person whose heir is well-offj for 

Allah, Exalted be He;, says; 

TrmcrUudpr yoa when death t^pnadus [any] one of you if 
he leaves wealth [is that he should makej a bequest,." 

(QurfeAl-Baqai^iaO) 

Tkie wofd \f^M£ in the aforesaid verse tmpHes that the testator 
should be rich in order to maiw a bequest. Furthermore, a bequest k 

not desirable from the poor person who has little money and whose 
heirs are in need of his money, By doi ng so» he will be abandon ing his 
relatives, who are in need of his money, for the benefit of strangers. 
The Prophet (PBUH) said to SaM Ibik J>ht ^^^qq^ 

*rbw woiM better leave your inheritors wealthy rather than ieaving 
them pQory begging outers,** 

Imftm Ash-Sha' bt said, money has a greaterreward 0ian the mtmey 
left by a man to his children to si^ce themfivm b^ng others."" 'All 
Ibn Ahii J^lib said to a maji, 

*T(M/ have left only Uttle property, so let it go to your fteiVs."" 
MoieaveFi many of the Prophet^ Companions did not make bequests. 

* It is pFohitnted for a testator to make a bequest with the intention of 

harming and ant^oying his inheritoi^ fbi; by doii^ thiSi he will be 
committing a sin. Allah* Exalted be said: 

hi^ a$ ^tere Is no diriment [catued]. » ' 

(Qur*fln: An-Nisli : 12) 

A similar meaning is implied in the foHowii^ h/idt^ in ^riuch the 
Prophet (PBUH) says: 

''It could happen that a man spends sixty years in obedience tc Allah 
and \^hen he is on his deathbed, he may cause harm (to his heirs) in 

his vili, $0 Hie I kiijire bvaJijK'^ inevitable to him!"^^ 

Ibn ' Abb^s (may Allah be plea&^d with him) said; 

"Causing harm by the will is one of tlje rm^or sins^^* 

ImAm Asb^ShawdEfint (may Allah have mercy on him) said, 

"The Quranic vsrse *.,.ifs long as there is no detriment [caused]...' 
(Qiir'^n: An-Nis^': 12) means that a testator can maitea bequest if only 
it will not cause any idnd of harm to his inheritors sudi &s stating owing 



something he, infai:t, does not owe to anyone^ making a beqtmt with no 
mtention but harming his inheritors, bequeathing an extra portion to an 
hdr, or bequeathing jrwre tfum otK-thnd to a non-legal heir wfiite not 
approved by ^ other inheritori. This conditiorit ie. \^*aslimgM tftor 
is no detriment [caused}..*' is applied to bequests and d^ts whtdi are 
met^tioned in the aforesaid noble verse. In other words, any assignments 
of debts or bequests, which are forbidden or made with no intention 
other than harming the inheritors, are considered invalid and rejected 
atld nothing of them isiobe Jidfilkdt either otte-third or less."* 

• One may bequeath his entire property if he has no inheritors* for the 

Prophet CPBUH) said: 

*Tou would better knvc your inheritors wealthy mt^er 0mn kaving 
^Ktn poor, heg^ng odtersf^^ 

The pentiis*i!>iHty of bequeathing the entire propertyi providing there 
are no legal bdrs. is stated in a ha^^ reported about Ibn Mas' td (may 
Allah be pleased with him)'^. Also, the majority of Muslim scholars 
are of the same vlewi because the prohibition of bequeathing more 
than one-third is only for the sake of the inheritors; thus, if there are 
no inheritors* then there will be no reason for prohibition. Moreoverj 
bequeathing the entire property will not hflrm any one since there are 
no heks or creditors, and it is as if tlie testator had devoted all his money 
in charity during his llf?^ In this ti&^ ImAm Ibnni-Qayyim said: 

"The souttdest ophticn is that the testator has ^e to bequea^ his 
entire property^ providing he has no heirs. That is because the Lawgiver 
has forbidden bequeathing more than one-third only if there are legal 
ifOieritOTS, so the one vfho has no inheritors can do whatever he wants 
with his mm,ey-" 

* If one-third of the testator's current money does not cover the amount 

of ^ money assigned in his bequest, and the hdrs have refused to 
authorize die excess over one-third, then the amount of the portions 
of all the legatees is to be decreased, each one by virtue of his allotted 
share. There is no difference between the legatees mentioriec! first and 
those mentioned later in the bequest bec:ause ail of the bequeathed 
property is to be disposed of after the testato/s deathj there^Dre, the 
bequeath^ piopnty has become due at the same time^ Hius^ the 
excess is to be deducted from the legatees' portions at the same time, 
since they (the legatees) equally share the property but may diSer in 
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the amount deducted from each one's share, just as the case with 
the 'awl . Similar tu thi^ is the case wherein a testator bei^ueaths a 
himdrcd riyals for a person » a hundred riyak for a second person^ fifty 
riyals for a third person, thirty riyals for a fourth person^ and twenty 
riyals for a Bfth person, thereby the total amount he Im bequeathed 
is three hundred riyals. Yet, one-third of his entire property i5 only 
hundred riyals. Thus, each person is to be given only one-third of 
the portion he was allocated in the bequest. 

* The validity or the invalidity of the bequest, with regard to legatees, 
is considered at the time of the death of the testator. For example, 
if a person bequeatlts to a le^ heir and at the time of d€4th of the 
testator thi$ heir becomes an ille^ hek, such b$ the of a brother 
who has been excluded (of E>«ing an heir) by a testator's newborn son. 
In this case, the bequest is considered valid at the time of death of 
the testator because it is the lime at which ownership of a bequest 
h transferred from the testator to his heirs and legatees. On the 
contrary, if a testator in^kes a bequest ior an illegal heir and at 
tune of dealh of the testator this illegal heir becoines a legal heir, the 
beq;iest will not be valid. An example for that is the case of a testator 
who bequeadis to his brother while the testator's son is still aJive at 
the time of the bequest and this son dies after that. Thus, the bequest 
is considered invalid unless authorized by the other heirs because the 
testatoi^s Inrother has become a legal hdr at the time of the testator's 
death. Consequently, the acceptance of a bequest by the legatee is only 
relevant after the death of the testator and not beforen and also the 
transfer of ownership of a bequest from the testator or his heirs to the 
legatee is only after the death of the testator, and it is not permissible 
for the legatee to accept the bequest before fhe death of the testator. 
Al-Mnwafiiaq said: 

"There is no difference of opinion amongst scfwUtrs that the vtdidity 
tfre bequest is amsidered at fffe time of the testator's dea^ If the 
bequest is to non-spec^c individuals, $uch as the poor, the family of 
so and so, or for a pubUc interest <-uch f^s bmldmg mosques, ther^ if is 
effective immediately after the testator's death, and the acceptance of 
the bequest by the legatee is irrelevant in such caseSr But if the bequest 
is made in fimtr of a particular individual then the (nvner^^ of the 
article bequeathed depends on the acceptance of the legatee after the 
testator's death." 
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• The testator has the right to revoke his will by a subsequent will, or 

TLuMy it, completely or partially. To llluatrate, 'Umar (may Allah be 
pleased with him) said: 

'One has the right to change whatexfer one Ukes in on^s hequesL''^ 

There is also an agreement amongst people of knowledge with regard 
to this matter; If a testator makes some article a beipiest but then he 
says, "I ihanged my tnind^ or says any word which implies that he is 
nullifyii^ his bequest or part of it, then his bequest is nullified That is 
because the time of the death of the testator is the only relevant limfii 
with regard to the validity of the bequest and the acceptance or the 
rejection of the bequests by the legatee. Thiis» the testator has the right 
to revoke his will during his lifetime. For example, if a te$tator says, 
"£f X comes, I bequeath to him what I have bequeathed to and X 
has come dwirkg the tester's lifetimen then the bequest to X, and in 
such case the testators bequest to Z is nullified, However> if X comes 
after the testator's death, then the bequest is to Z. That is because the 
testator's death has been before the arrival of X; thus, the bequest has 
(been) settled and transferred to Z. 

• Obligatory expenses such as debts and religious obligations like Zak^hy 

eiq>iaticKn5, vtnvs and Hajj, must be paid first, whether mentioned in 
the will or not) as Allah, Exalted be He^says: 

'...after any bequest wMdt was made or d^.. J 

(Qur'an: An-NisllMl) 

All Ibn Abu Talib (may Allah be pleased with him) said: 

""The Messenger of Allah (PBUH) decreed that ones debt is to he settled 
before one's will is carried out" 

(Related by At-Tirmidhi, Ahmad and other compilers of U^tdHh) 
According to the aforementioned, paying debts comes before fulfilling 
the will H is recorded in S^Mt Al-Bukhdri (Al-BukMris Authentic 
BookoflifidSthh 

' . . SofidfiH Allah's Jiighfs, as He is more entitled to receive ms rig^tsf^ 

Thus, according to the consenstiSt the sequence of r^ts is as follow 
debts are to be settled, the bequeat is to be fulfilled, and then the 
remaining property is to be divided between the legal heirs. It should 
be noted that the bequest i» mentioned before debts in the atoremen- 
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tinned nnble verse despite of the fact th jc debts take pr4.'ccdciict over 
bequests hilfilliiig them. This is because, simiiar to inheriLance, 
fislfillmg a bequest is granting property with no compensatkm, so the 
inhccitorcaiiies it (nit with great difficulty. Thus, bequest is mentioned 
in the abofve verse before debts in order to urge inheritors lo carry it 
out, and to emphasize its importance. It is noreworthy that the con- 
junction 'or', which indicates equality* is Lised in the verse, ".,.afterany 
bequest which was made or debt." in order to stress thai both things 
are equally impodtant, although dd>ts take precedence over bequests 
whai fuMUii^ tiiem. According, the will is of a frmdamcDtal impor- 
tance. Allab^ Exalted be He, mention!; it in the Noble Qur'Sn and gives 
it precedence over other matters, thus stressing its importance and 
encouraging people to fulfill it, as long as it complies with the Iskmic 
rulings. Mo(reoverp Alkh> Exiilted be Ele, warns iriioever neglects the 
will or changes it wittiout any legal eiiccuse. He, Exalted be He, says: 

Hien m^uKver tdtm it {Le. bequest] after he has heard it 
- the At is oniy t^on tkau who haw ahered it Indeed, AjloH is 
HeeHt^atidKnawitig-'' (Qur^ ^-Baqarah: ISl) 

ImAm As-Sha[wlciiit> in his exegeses of the Qur^ st^n^ 

'AJterir^ means dianging. Itisa threat fiomAUah to v^ioe\fet inters 
aks0yvM1^^Ulv^^kHdoesnoth^lrma^ty T%e sin of altering 
0te WiU ihaU befall those responsible for altering it and there wUl 
be no sin upon the t^estat^r, for he has absolved himself by making 
a bsquest" 

• A bequest is permissible to be made in favor of any one capable of 
possessing such bequest, whether a believer or a disbeliever This is 
due to Allah's statement: 

''...except that you imy do to your dose associates a kindness 
^through bequest]. ( Q li r an: Al- Ah^ab: 6 J 

Muhammad Ibnul-Hanafiyyah said^ ''Tkts verse refers to the bequest 
of & MttsBm to a Jew or a Otrtstfatu'* Mamwet, 'Umtkrlbnnl-EChaaab 
(may AIIahb« pleased with Hm) gEiy«hk|Ki]ythdstbrotheEagumeiit 
striped with silk, and Asma gave a gift to her raotherthough the latter 
was ;\ disbeliever," an dS'^t'^LyvLLh, Mother of the Believers, bequeathed 
one-third of her property to her Jewish brother", Allah> Exalted be 
He, says; 
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"AUah does not foTbid you from those wko do not fight you 
because of religWn and do not expel you from your homes - from 
being righieoui toward them and arttng justly toward them, 
btdeedf AUah hves those wfto act ju$^*'* 

• Beqaeathing to a partkukr non-Muslim individual is valid, sa pmdou^y 

mentioned; howevei^ it is impermissible to bequeatb to disbelievers 
in general For ex^mpie, if one bequeaths to Jews oir Christians, in 
general, or thdr poor people^ then his bequest is considered invalid. 
Similftrlyi it is impermissible to bequeath anything which must not bt 
owned by a non- Muslim to a particular disbeliever, such as the Noble 
Quran, a Muslim slave^ or arms. 

• Bequeathing to a person yet unborn is permissible, provided that the 

child is either born alive within six months of the time the bequest is 
made, if the mother has a husband, ci is bom alive wiliim a period less 
than hm years after ihe bequest is made if the mother is husbandless. 
Such fietos legally inherits thereupon, bequeathing to it is permissible 
vrith greater reason. However, if the child is born dead, the bequest 
becomes invalid. Nevertheless, a bequest to an unborn child, who has 
not e:cisted at the time during which the bequest is made, is iuvaUd. 
For €3campl«, if one says, 1 beque^ mdti and sudi a thli^ to the duld 
whom this woman will be pr^iant with/' then his bequest is invalid 
since he i£ bequeathing to a nonexistent person, 

• If the testator bequeaths a great amount of money fai performing Hajj 

on his behalf, then the bequeatlud money should be fiiUy paid ibr 
doitig as many times as can be until the money is exhausted. But if the 
bequeathed money is little, then it must be paid i n doing pi Igri mage on 
behalf of the decea&ed according to its amount. However, if the testator 
stipulates that the big amount of money he has bequeathed is to be 
spent in one Uajj on his behalf^ then it mmt be $pent in one Rajj, for 
be has intended by doing Uiis the benefit of the one perfoirming IJf^ 
on his behalf. In such cases, it is not permissible for the executor or an 
inheritor to perform Haj) on behalf of the deceased, because the testator 
apparently specified another one to perform ifay on his behalf. 

• Bequeathing to anyone who is not capable of possessing the bequest is 

invaiiid such as bequeathing to a jiniu, an animal or a dead person. 
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■ Needless to say> nothing in the will should be cont rary to Shtirf ' ah (Islamic 
Law), such as bequeathing to churches or temples of disbelievers and 
pdytheists. Similaifl)^ it is impmnissible to bequeadii to keeping or 
lighting graves or to the gatekeepers of these graves, whether the testator 
i$ a Muslim Ot a disbeliieveT. Stuykbul-IaMm Iha Taymirfih said: 

**Ifa Jewish OT a Christian bequeaths a portion of his property to their 
temples, then Muslims must invalidate this bequest, because they must 
Judge by what Allah has revealed, and Allah has revealed that Muslims 
must not co-operate bt aid of disMef, defiance or disohedience to 
AUah, ThuSr Mudims must ntftJu^U a bequest to places wherein people 
disbeliffvt in AMC^ 

Similarly, it is impermissible to bequeath to publishic^ abrogated 
books such as the Torah and the Gnspei, or publishit^ perverted 
bo oks such as books of at he ism. 

• It is anecessary condition for the" validity of a bequest to be of legal mgney 

or of utilizing sometliing permissibtt^ even if the item bequeathed 
is something undeliverable, such as, a flying birdj an embryoi the 
milk In the udder of a mUch animal, or fiometihing not yet existent. 
For example, wmeooe may beqtl^di the fruits of a tree forever or 
for a certain period, one yean for example, or he may bequeath what 
a certain animal may deliver. In such a case, the bequest is for the 
legatee only ivhen such incxisterit thing materialises^ However, if such 
inexistmt tfaittg does not materialize, tihen the bequest is considered 
invalid, ibr im such case there is no bequeathed item in &ct. 

• Amoiig diings that msy be bequcadied is son^^ 

such as bequeathing an unknOfwn animal. In such a case, the k^tee ifi 
£^veti anjntiiiig by diat means, in reality or accordiji^ to cu^mn 

• If the testator bequeaths one-third of his estate* and after making his 

bequest he gets more money, then this extra money must be included 
in his bequest, "ihis is because, the one- third is considered from the 
entire property owned by the testator at the time of Ms deadi. 

• If the bequeathed property is damaged before or after the dealh of the 

testator; then the bequest is cotisidered iiivalid. and the h^^^e^ r%ht 
i£ terminated, due to the damage caused to the bequeathed item. 

• If the testator does riot define the amount of the bequeathed item such 

as bequeathing a share from his money, then this share is to be set as 
one-sixth. This is becaLU&e, in the Arabic language, a share indicaJ^s 
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one-sixth. This is the opinion of 'All Ibn Abti TalLb, and Abdullah 
Ibn Mas'M in thi^ regard. In addition, onc-sixtb is th« least pfe$cribed 
slaiy^tfagefoitifrittaKfenfedtoinindicatii^liieuii^^ 

share. If a testator bequeadis some of his property to a legatee, and 
htr hrts not specified the timoi-iril ^if the bequeathed property, then 
the inheritor is to give the legLitee any amount of money^ ^lince (he 
word ''some'*, linguistically and legally^ does not imply any specific 
amount. SOi the word "someT can refer to anything that is comidered 
propcrt;^ and wbaterer is not considered a propefty' does not fulfill 
the bequest 

Rulings Related to the Executor 

• The executor is the person who is np]>omii;t1 hy ihe testator to dispose 

of the estate after the testator dieR. Tlvdi is io Hiiy, the executor iii in 
charge of all that the testator has heen in charge of during his life. So^ 
the bequest executor is ihe testati.n"^s deputy. 

• AccepliriR this dtpotyi^hip {i.e. lo he the L?xecutor) is desirabie, and is 

considered an act of worship by which one attains nearness to Allah. 
Yet, this deputyship is permis^We only for the one nrfio has the capadty 
and Ihe hoccBt^ to imdeitoke the bequest Allah, Bx^i^ 

* ..Aitd cooperate in r^ttemunea end piety* , ^ 

(Qur'an: Al-Maidah: 2) 

The Messenger of Allah (PBUH) said: 

"...Allah helps a person so httg as the person he^s /its (Muslim) 

brother."^ 

Also, the Prophet's Companions used lo assign deputies to dispose 
of their properties after their dcaih. To illustrate, a group of ihe 
Prophet's Companions appointed Az-Zubayr Ibnul-'Awwajn to 
be their executor/' AhU 'Ubaydah Iboul-Jarrdh appointed 'Umar 
IbiHil-Kludlflbas the executor of his will and 'Umarlbnul-Kha^ib 
a|i|H)iiited his daughter Hai^ah (may Allah be pleased with her) as 
his eacecutor* and also assigned the eldest of his sons to take over her 
position successively after her. A s for the one wh o has not the capacity 
to properly undertake the bequt:sl or It-ek thai !ie n^ight waste it» then 
it is impermissible for him to accept this responsibility 
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• The executor of the bequest must be a Muslim, as it is impermissible 

to appoint a non-Mu^iiu to b« an eKccutor of » will MoFcover, die 
executor must be leg^y accountable, for it is not valid to appoint a 
1 ittle boy> a n i nsan e or a foolish (or weak ■ minded) person as exec utors 
of wills, because they are not capable of undertaking guai d^an&hip 
responsibilities. Yet, one may appoint a boy to be the executor 
when tiiat boy reaches legal majority, as the Prophet (PBUH) said 
concerning the Battle g£ Mu'tah, when he appointed Zayd a& the 
commander of the Muislim army: 

"If Zayd is martyred^ fa 'far is to take over kts position.'*^ 

• Appointing a female oeecutoi is considered valid, provided that she has 

the ability to undertake the bequest responsibilities. Thai is because 
*Uinar Tbnul Kh^fi^ appointed bis daughter Haf^ah as the executor 
of hi*! will Mo trover, a woman can be ale;gai witness^ hence, she can 
be appointed as an executor of a will. 

• It is also valid to appoint an executor who cannot practice the work 

by himself, provided that he is of sou nd reason ing, and can appoint 
another honest one to hdp him. In addition, it is valid to appoint 
more than one executor, whether they are appointed by the testator 
at the same time or oue after another. If the testator appoints 
more than one executor^ then they should manage the bequest 
collectively. Each executor should not act independently of the 
other executor(s)j le, their acts proceed from the decision of the 
group. £f one of them dies or Is absent, then those in authority are to 
appoint another one instead* who must be capable of undertaidng 
the responsibihty, 

• Appointing an executor of the beqoest is considered valid if the 

executor accepts this responsibility while the testator is still alive or 
after his death. Moreover, both the bequest executor and the testator 
have the ri^ht to cancel this appointment whenever they wish Is. 
before or af^ the testator's d^th. This is because the excculoir is 
just a deputy. 

• It Is Impermissible fbr the bequest executor to appoint another execm^ 

unless the testator authorizes the executor to appoint whomever he 
chooses as executor of the bequest. The items in the will must be 
known and defined so the executor of the will can uphold and dispose 

uf these items. 
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• The testator must have the legal audiority to dispose of whatever he bs" 

queathfl in his will» such as paying a debt, distributing the bequeathed 
third, looking after tile welfoie of his children, and so forth, Conse- 
quently, the bequest executor undertake the bequest according to 
perml&sion from ttie testator. Thus, as in the case of deputy ship, the 
bequest enecutof camicrt dispose of anything which the testator does 
not have the legal authority to dispose of. Moreover, the testator ts the 
original owner and the bequest executor is his deputyi consequently, 
the deputy does not own what the original owner does not actually 
possess. In brief, it is invalid for the testator to bequeath what he does 
not really owuj such a$ the case whereiii a woman testator appoints 
someone as the guardian of her children, this appointment is consid- 
ered invaJid siiice guardianship is only the father. 

■ The authority of the executor of the will is linaited to wliat the testator 

has specified i.e. if the executor is appo i n ted by the testator to pay his 
debts, then he does not have the legal right to act as the guardian of the 
children. ThuA, like the deputy, the executor's duty as an executor of 
the will is Hmited to what tiie testator has authorized him to do. 

• It is valid for the bequest executor to be a Muslim if the testator is a non- 

Muslim, provided that the testator's estate does not include anydiii^ 
legally prohibited. So, if the testator's estate includes what is forbidden 
such as liquor or swine, then this appointment (the appointment of a 
Muslim executor) is invalid. That is because it is impernfiissible for a 
Muslim to be in charge of such prohibited things 

• If the testa(tor says to the executor, fot ea^anqde, "I authorize you to 

distribute the bequeathed third (of my property) as you wish^" or 
"1 authorize you to spend the bequeathed third in charity among 
whomever you choose," then it Is impermissible for the executor to 
cake anything of this money for himself, because the testator has not 
permitted this. MoFet>ver, it is not pennissible for the otscutor to gjve 
his children or his heirs anything from this money, because in this 
case he is more likely to l>e biased toward them. 

rf someone dies in a place where there is no governor or guardiEin> such 
as someone dies in a desert, then it is permissible for one of those who are 
present to manage his estate, and do what is appropriate such as selling his 
estate and the like. That is because it is a state of necessity, for if his estate Is 
left, it will be spoiled, and protecting that person's estate ]& a collective duty It 
is worth mentioning that funeral expenses, in such a cose, are to be paid from 
the estate of the deceased 
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Inheritance: Rulings 



iesue of inherttance 1« of a fundamental importance. The Prophet 
(PBUH) encouraged Muslima to learn the rules of inheiiUnce and teach them 
to othci&, as he (PBUH) said; 

''Learn the rules of inheritance and teach them to others for they aiv 
half of knowledge and they are liable to be forgotten. Besides, they arv 
the first (branch of knowledge) to be taken away from my natiotC^ 

(Related by Ibn M£tjah) 

In another ver«ian, he (PBUH) saUL 

T em a mortal and knowledge will he taken away and trials wiU 

appear until (there would be) two persons who would differ about 
a case of mheritance and cannot find anyone to give a judgment 

concerning it.'*^ 

(Related by At-Tirmidhi EXnd Ai-Jlalujii) 
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Needless to say, what the Prophet (PBUH) said has happenedi this temch 
<rf ^•MTfah'Cyamfc Law) \m been ignored and fbi^ottfitu it is taretf tai^bd; 
in mosques o^'iii^iuliins' schooU escept through very insufficient studies in 
some educational institutions, which neither give the suffiidentknowiedgie nor 
gi^rajateeitSjaurrivaJL 

Thus, Muslims should set to renew this branch olShari ah (lihtnic Law), 
and pre^rve it in mosques, schools and universities, for they are in dire need 
of this knowledge, and also they u i II be held responsible for it. Moreover, it is 
Slated that the Prophet (PBUH) daid; 

""(Religious) Imowled^ has three categories; anything ebe is extra; 
a precise verse, or an estahU^ted Simrtdt (Prophstic TkiditUmX or 
a firm rule of it^terttance.'^ 

' Umar Ibnul- KhattSib [mary Allah be pleased with him) sai± 

"Learn the rules of inheritance, Jor they are part of your religion"* 

AlsOi ' AbduUAh Ibn Mas' ud (may Allah be pleased with him) said: 

"Whoever reads the (Noble) Qur^dn should learn the rules of 
inheritance^ 

The rules of inheritance have probably been referred to as ""half of 
kiowledgc" in the hadUh reported from the Prophet (PBUH), because they 
indude most of the Islamic rulings that have to do with human beings in the 
state of death, and the ott^ remaining rulii^ aiie concerned with human 
It is dso said that die rules of inheritance are so called (le^^lialf of knowledgO 
becau^aUlnmian beings are in need of them. Actually, there are many reasons 
for referring to the rules of inheritance that vsay, the important ctfwhidi ifi that 
it encourages one to study ±e rules of inheritance. 

The laws of inheritance refer to the shares allotted lo legal heirs by the 
Noble Qur'^n. In other words, ihey ?irc the prescribed shares of the estate 
which are to be given to those who deserve them. The laws of inheritance deal 
widi Ijie coctxct distiibatkiii of the wealth of a deceased pei^n. The study of 
rules of hthedtance is the $tudy of estate division, their juristic rulings, and the 
calculations for distributing shares. 

When a Muslim dies, five rights are deducted fiom his estate. The first 
thing taken from his property is the expenses of preparing his body for being 
buried such as the cost of the shroud, washing hiR body and the washei f; kc> 
preparing his grave, and so forth. Then, :he rights he owes are to be paid, 
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whether they are rights of Allah, Exalted be He, {suih as Zakdh, expiations, 
vows or obligatory Hajj), or debts to peoplt After these expenses are <kdiu:t«d, 
hifi beqiieflt rami be fulfilled, provided that it does not exceed one-third of his 
estate, as previously mentioned. After that, the reinaiiiing property is divided 
between his legal heirs, according to the laws of inheritance. Finally, the r^st of 
the property, if there is any, Is for agnate relatives/ as will be tAplained later. 

Changing the laws of inheritance, which are decreed by Allah, is imper- 
missible and is considered an act of disbelief, for Allah, Exalted be He, says: 

"These are the limits [set by] AUah, and whoever obeys Allah and 
His Messenger will be admitted by Htm to pirdens [in Paradise] 
under whkk riven flow^ eMb^ ^emaUy 0ureht; and Ibof 
if givitt tfttmnmenL And tvftwwr disi^feys AUdk and HU 
Messenger and transgresses Hi* limits - He will put klm into tifu 
Fire to abide eternaUy therein, and ke wilt have a humiliating 
punishtnent." {Qur'kn: An-Nisat 13-14) 

With regard to these verses, Imkm Ash-ShmvlUkDl (may Allah have mercy 

on him} stated in his exegesis of the Qur an: 

"The word 'these\ in the aforemf;ntioned verse, refers to the hws of 
inheritance which are discussed in the two verses preceding these two 
verses mentional above. AJhh, Exalted be He, refers to these kws 
as limits' because it is bt^emissiifie to exceed rfie limits of these 
rules or violate them. The phrase ^..and whoever obeys Allah and 
His Messenger*..^ means: whoever obeys Allah and His MessengeT in 
applyit^g the laws of estate division or any other Iskmic rulings, as 
implied by the general meaning of the phrase \.,will he admitted by 
Him toffndens [in Paradise] unrffr which riyersfttm...* " 

After that, TRiftm Ash-ShawMnt added ^ 

''h is also related by Jbn Mdjah on the authority of Anas that the 
Messenger of Allah (PBUH) said, 'If anyone disinherits his heir, 
AJiah will deprive him from his share in Paradise on the Day of 
Resurrection!""" 

Thus, wboever chai^ any of the laws of inheritance and perverts them 
(such as allowing an illegal heir to inherit, disinheritiiiga legal hdr or deprivij^ 

him of part of his share) will be cast into the Fire forever Also, if anyone, for 
example, makes males and fem^^les equal when dividing an estate [aa applied 
in some non Muslim legal systems), he thus contradicts Allah's Law, as He, 
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Exalted be He, has revealed in His Book that a maJc is to inherit a pot tion 
e([ual to that cf two tekfdcfiv Sudi a person is deemed a disbelknrer and mil W 
cast into the Fire to abide etemotty therein unless he repents to Allah before 
he dies. 

People of the Pre-Islamic Period of Ignorance {Al-Jdhiliyyak) used to 
disinherit women and childrti^ only adult males, who can. ride horses and 
hold weapons, were entitled to inherit. Th^n. the Islamic religion came to 
invalidate this system, and Allah, Exalted be He* said: 

*'Fifr men a sMtv of what tht parents oful dose reiaiiveil^^ 
and for women is a share of what the parents Wtd chit relatives 
leavsj be it M£e or mudt - an obiigaPory share." 

(Qur'aniAn-Nisa*; 7) 

This verse aboU^es the system that used tobe appUcd before Istam when 
women and diildren used to be dj$inberited The following two verses also 

abolish the contemporary systems thai treat maies and females on an equal 
footing, with regard to the shares of inheritance. This is considered an act of 
opposing Allah, Exalted be He, and His Messenger (PBUH) and transgressing 
His limits, as Allah says: 

"AUah instructs you concerning your di'tldreti their portions 
afinkeritancejifor the mahy what h equal to the share of the two 
fitmaks^.r {QurfeAn-Nisaf:ll} 

And He also sayS' 

"..Af there Are both brothers andsi^rSy the mate vili have the 
shflreof two females.* J* {Qur'an: An-NisSi*: 176) 

The Pre- Islamic Period oflgnorance {Al-J^iliyyah } depri v^ed women totally 
from all their rights in inheritance, whereas, ironically enough, contemporary 
ignorance has given her what she legally does not deserve. On the contrary 
Islam honors woman and treats her justice> giving her all her legal rights. 
So, may Allah fl^^it those disbeUevers, hypOCTites and atheists, whom Allah, 
the Alniighly. has described saying: 

"Tlteywmatoextirtgul^lhe^^tofAUahwiththeb'motilhs,^ 
AHah rt^fifses except to perfect I^Ught, although the disbelievers 
iMike it.** (Qur'^ At-Tawbah: 32) 
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Causes of Inheritance 
and the Legal Inheritors 



Inherit Euice is the transfer of the legal possession of a deceased person to 
hij heirs, according to the law^ of inheritance ordained by Allah. 

Tliere are three causes of inheritancei 

1* Blood Relationship: Blood rektion refersi to the relation betwreen 
tvra persons by bhih rather than by marriage, no matter how &r or 
near the relationship is, as long <is nothing or none blocks theni htym. 
receiving thdr piesciibed shttres. Alkdi* £xftiit«d be Hd says 

"..,But those of [blood] relationship are more entitted [to 
inh£ritan£*J in the decree of Allah," (Qur^^ Al-AnM: 75) 

Blood relationsh^ Lnclucte the forefathers, the offspring and the 
collateral rektivea. The patei^aal forefathers include the £yJie^ the 
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paternaJ grandfather and so forth in ascending lineage^ who are 
linked diiot^^ moles to a common ancestor. Hk o£^pring uichid^ 
the son, the grAodfiosiby' the BOD and so forth in descending lineaj^. 

The collateral relatives include the brothers and their children^ no 
matter how far down they descend, as well as paternal uncles, sons 
of paternal uncled {cousins)^ and so forth in a descending line^e'. 

2. Marriage: The marriage must be according to a correct (valid) 
contract of marriage, even if there is no consummation and the two 
^Knises hanre iKit yet met in privaqr, Ilii» is doe to the 

Allah. Exalted be He: 

^Andfsfryati ii ha^oft^iat your wives have if they have w 
diUd. But ^ihey have a child, for you is one fourth of what they 
leave, after any bequest fhey [may have] made or debt. And for 
them [Le. the wives} is one fourth.." (Qur'in: An-Nisa : 1 2) 

The tivo spouses inliLTii jjoni each other according to the aforesaid 
verscj and also in the cafie ii y revocable divorce is pronounced as long 
as the woman is still in the waiting periodn for^ during the waiting 
period, tilie woman is still aile^ \<dfe. The phrQ«« 'the correct contract 
of marriage" excludes the incorrect contracts of marriage, for the right 
of inheritance arises from only a ^'alid contract of marriage^ and tiie 
incorrect marriage does not affect the rulings on inheritance, 

3. The walA' (the freed slave's loyalty hy virtue of emancipation): 

It is a rektion&hip between the master and the manumitted slave, in 
vriiich the Ibrmer Inherits any properly the latter may acquire due to 
the dinner's fawx done to the iattet^ The Inheritance U frtxm only one 
aldlC} Le. if the manumitted skve dies^ the emanciparor inherits from 
him, and not vice versa. If the emancipator dies, then his univer&al heirs 
by oneself, and not co-universal heirs> inherit from this manumitted 
slave. To illustraten the Prophet (PBUH) says» 

"The walA' is n bond liki^ thai of kmship."' 

(Related by Ibti Hibban in his Authentic Hook oi Hadith, and also 
related and deemed sdiih (authentic) by Al-Hikim) 

ThuSj he (PBUH) made the wald' similar to blood relationships. 
Therefore, die waW a a cause for inheritance like blood relationships, 
according to die consensus of Muslim scholars. Moreover it is Fc^^ 

in the Two Sakiks^ that the Prophet (PBUH) said: 
"Vferiiji the isforth^ ^mmd^tor" 
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Inheritors According to Gender 

InlicritoTs are divided into maJe and female hcLrs. Male hdrs are ten: 

• Hie son, tbe son of the wn^ and so froth in a descending male 

llne^ for Alkh. Kxalted be He, says: 

?iJ?ah ittstmctsyou cmcendtigyourdiildreH [i.e. iharpQitims 
(ifhAerUan€e]:fw^malei what is equal to the share cf the two 
jbimOes,.," {Qurln: An-Nis^': 11) 

The grandson is the same as the soi^ lliis is due to Allah's statement 

"O children of Adam..." (Qviran: Al-A raf: 26) 

And also Allah^ Exalted be He, &iiy&L 

ChU4Tanf^lsTad,.r (Qur'ftn: Al-Baqarah: 40) 

• Hie falher^ the paternal grand&tlierj and any fore&theis of the 

pat^nal grandiather. 'Hiis is because Allah, Bxalted be He, says: 

'*,*.Andfor one*s parents, to each one ef^tem is it sixth of his 
estate,,." CQur'in: An-Nisi': 11) 

Moreover the paternal grand&ther is the same as the ^thcr, for th^ 
Prophet (FBUH) that he inherits one-sucth of the estate, the 

same as the fether^ 

• The brother, whedier he is a full or half brother. This is because Allah, 

Exalted be He» says: 

**They request from you a [iegal] ruHng. Say, "Allah gives you a 
ruUng cmKertringanehavingneither descendants nor osceHdanta 
[m heinj* If a man dies, leavb^ no (itUd b»t l<mly] a sister, 

will have half vf what ke left. And he inherits frow her if $he 
[dies and} has no child,,," (Qur'ao: An-Ni&^^ 176) 

This verse refers to brothers who have different inolhers. As for those 
who hftve the same mothei^ but have different ^th^si, ALUh, Exalted 
be He, says: 

",..And if a man or woman leaves neither ascendants nor 
descendants but hat a brother or a sister, then for each one of 
them is a sixth..." (Quran; An-Nisa': 12) 
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• The son of a full brother or the son of a. half brother from the 

same father; as for the son gf the brgther who has the same mother 
of the deteas^ but « (Mereat ^theri he do«3 not itdudt becati«e h« 
isaiieoflheUood idatives. 

• Hie father's fall btfotha: (pttemat nade) and tlu £dher*» half 

brother from the same father and the eon of fljLCiOfbreMid 
paternal uncle (cousin) and &o fbrth m descending linkage. However, 
the Other's half brother from different lathers does not inherit frgm 
the deceased. To iUustrate> the Prophet (PBUH) said: 

"Give the shares of the inheritance (prescribed in the Qur'An) to those 
who are erMed to tecdve ^tem. Then wkaiewr fetmkti ^oidd be 
given to cUaest mtde rdative ef the deceased^ 

• The hashand, for Allah, Exalted be He, says: 

*^And for you is half of what your mves leave. .."^ 

{Qvjtn: An-Nisa':12) 

• The emancipator who has the right of the wtUd' or his heir^,^ for the 

Pmphet (PBUH) said: 

"T/i£ wala (Le. loyalty by virtue of emancipation) is a bond like that 
cf kinship f 

He (PBUH) said also: 

"Verily, the waia is for the emancipator."'^ 

Female Inheritors are Seven: 

• The daughter, the daughter of the don (granddaughter) tind any 

female grandchildren descending from male lineage. To illustratej 
Allah, Exalted be He>says: 

"AllahinstructsyoucortcerttingyourckildTen[i.e.1iteirporti&ns 
of inheritance}: for (Jte Hid/e, what ts equa! to ike share of the 
twofeauda. But ^ Acfv an [onfyj da^ktm, two or iKor^ for 
^tem h two thirdM pfon^ ettate. And if 6iere is otdy one, for 
her is haif.r (Qur^: An-Nis^^ 11) 

■ Theinother atuithegraiidmother.lbr Alldh,£idtedbeHe,«fly»: 

. . But if he had no children and the parents [aionej inherit from 
him, then for his mother is one third. And if he had brothers (and/ 
or sisters]t for his mother is a sixth,..*' (Qur'^: An-Nisli': 11) 
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Euraydah (may Allah be pleased with him) narrateda marf^ ' (traceable) 
i^fuM status that the [^x>phet (PBUH) said: 

"The granUmo^er (of the decetised) is to be given six^ (of the inheri- 
tance) ^dte mother is not aliver 

(RdaicdbyAlJiiDftwOd) 

• The sister, wh«^r a ftill $.\st&F or a half sister for Allah, Exalted be 

He, says: 

"...And a mm or woman leaves ndtber ascendants nor 
descendants but has a brother or a sister, ihenjbr each one of 
them is a sixth,.,*" (Qui^: An-Mis^^ 12) 

Allah also sff^ 

",..If a man dieSf leaving no child hut fonly] a sis^r, she wUl 
have half of what he left. And he inherits from her if she [dies 
tutd] has tu} child. But if there are two sister$ [or more], they wUl 
have two tUrds of what he left..." (Qurin: An-Ni^af: 176) 

• The wife (i.e. the widow), for Allah, Exalted be He, says: 

" M ^And for them [ i.e. the wives j is onefourlk, . .** 

CQur'an: An-Nls^': 12) 

« The female emancipator (inherits fmni the slave &he has &eed du« to 
the right of the wala) as the Prophet (FbUHJ said: 

"Verily, the wal&^ is for the emancipator.'* 

The aforesaid 1 ist generally covers the number of poss ibk male and female 
inheritors, but in detail, they are fifteen male inheritors and ten female 
inheritors. One may check the references o€ Shad ah (Islamic Law) for 
more detaih in this regard; and Allah» Exalted be He, knows best. 

Types of Inheritors According to Their Shares of inheritance 

Inheritors according to thdr shares of inheritance are of three catej^ories: 

• Those entitled to ^pec i fied prescribed diares that do not increase unless 

through the radd^^ nor decrease unless throt^ the 'awl (reduction of 
the hetrs' ^ares). 

• Agnate relatives: Those whose shares of inheritance are not defined 

• Blood relatives: They are to inherit when there is none entitled to prescribed 

diaies - ejLtept for the jpouses - and when there are no agnate heiiSv 
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Those entitled to prejicribed shares are ten; spouses, parents^ paternal 
gmndfstW, daughtei^ daogjbters of the aon, sisters (whether full sisters or 
Ibilf $i$ter$)i and brothers and si&ters who hare tJie sanK mother. Bach one of 
those entitled to pre6a'0)ed shares will be explatned in detail. 
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1 See;1hefbotItOlteinX^WA^.KMi'' 

2 Al-Hjikim (S071) [4/^490], [bn Hibban (4950) [1 Al-Bayliaql (21433) [10/494^ 
s<?* also Al-Bukliirl (2535) 15^2061 and Muslim (3767) [S/387]. 

1 Iht TwoM(2es: IhftTWi Aiithentic Book* of Al-BuHiIrt andMiwliEL 

4 Abij DawQd ( 2fi97) 1 3/2 1 4 1 and Ib]i Mdjah (27231 [ 3/3 1 B]. 

5 Al Buid^! (6732) |12/14i and M^un {41 17) [6^54J. 

G This means that if the manumittel alan dies, die emaiKdpatOir or his iohejitor& are to 
inherit the manumitted ssliKdji^tothjin^oSttuiwai^i^^adskv^skyaityl/f 
virtue of emancipation). 

7 Ai-Makim (8Q7 1) (4^4901, Ihn Jiibban (4950) [ 1 1 /325j» Al-BaybaqS (2 H33) 1 1Q/494J ; 
see also Al-BukbArt (2S35] [S;2D6] and Muslim (3767} [5/3B7|. 

8 Al-BukharT (_2S?S) [5/206] dud Mu^ (37*7) [5lU7l 

9 Abu Dkmid (2895) [3/2014]. 

1 0 The radd: It Is the dlBtrfbutlon of flie rensinlng pordon of estate amoi^ the prescribed 
heirs. Tu illustrate, if i>amething remains of the estate after the prescribed hdn take 

their fihares^and there is no agnate heir to take over (he remaining portion , this portion 
is to be redistributed amoii^ the pre£<:ribed lieirs, tich accDrdJng to bi& ^re. 



Inheritance of Spouses 



The husband inherits one-haif tiie estate if the deceased wife does not 
lmTead)0d(mftleorfbnaJi£:;evenif &0(mfuu>tlierhusb^ or agrandduLd 
bf her son, Howevef, die husband inherits one-fijurth if the deceased vnfe has 
achlldoragrai)dchiMbyher«on,Toilk5tea^AlliU^ He, says: 

''And for you is half of what your wives leave if they have no cMM* 
Bta ^^tey have a diiid, foryou is anefntF^ cf-what Ikey leave, 

(Qiir^ An-Nistf: 12) 

Ihe vfife (orthe wives together) Inherits one-fburdi &e estateif the deceased 
husband does not have a diild {male or female; even if from another v^)i or 
a grandchild by his son. She (or the wivc^ together) inherits one-eighth if the 
deceased husband has a child tnc a grandchild by his soDp To illustrate, AUah, 
Exalted be He, says: 
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"„,Atid/or thim [i.e. the wives j is otie fourth if you leave no child. 
Butifyifu Bm^tt^M liien far them Ume^i0tef what you 
he^i&typu [m*^ have} made or ^ft^ 

(Qur^ Ati-Nisf : 12) 



Inheritance of Fathers and 
Paternal Grandfathers 



The father of the deceased or the paternal grand&dier (m case the father 
is dead) is entitled to inherit one- sixth of the estate fl» A prescribed shar^ if the 
deceased ha& a sou or ft grandson by his son. Thb is because Allah, £xalted be 

He, says' 

".*.Antl for otters paretttSy to auh oti£ of them is a sixth of his 
estate if he left childrett../' (Qur*^n; Aa-Nis^': ] 1 ) 

The father of the deceased (or the paternal grandfather in case the father 
is dead) inherits only by virtue of agnation if the deceased has no chihi, or a 
grandchild by his son. This is according lo che noble verse that states: 

'^...Butifhehad no children and the parents [aUfne] inheritfrom 
hiitit then far his mother is one £hird!<»" (Qur'an: An-Nisa': 1 1) 
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In this verse, Allah> Exalted be He> ci;ljltei> llie inheritance tti txjth parents; 
the mother inherxtfi ont-thinj of the e&tate whereas the share of the father Is 
not defined Therefore; the &thec gets whatever lemains of the estate by virtue 
of agnation. 

The &ber (or the palerml gtand&ther in case the &ther is d^) inherits 
by virtue ofboth pre^c ribed share and agn at ion if the deceased has a daughtei; 
or a granddaughter by his son. The Prophet (PBUH) siiys: 

'^sve the shares of 0w inherittmce (prescribed in the Qur^j to 

those who are entitled to receive thenir Then whatever remains 
should be given to the closest male reiative of the deceasedf^ 

That is to jay> the rest of the inhtritnncc goes to the closest male relative 
of the deceased namely the father, who is con^idei^d ihe closest male after die 
son and the grandson. 

To fliiin the Itiili*^]" liai; lliree uases: 

* The first; Tlif I'iiUier iiihtTils anly by virtue of prescribed share if 

the dectirhst^d Wi\s u son, or a grandson by his son, and so forth in a 

* The second: The futhei" iiiheiits only hy virtue of agnation in case 

the deceased has no son, or a grandson by hi^ son, and so forth in a 
descending lineage 

* The third: i he father inherits by virtue of both prescribed jshare and 

agnation In case the deceased has a daughter, or a daughter of his son. 

The paternid ]^raudtather is the same as Lhe father in the above three cases 
as mentioned in the Qur^ and ^Sunm^ (Prophetk Thidition) in case die 
Mier is dead. However, the patertml grand&ther has an additkmal fourth 
case> namely if the deceased has full brothers, or half brothers from fhefether*s 
side. Scholars have two different opinions in this regard. 

The first opinion is that paternal grand^ther of the deceased equally 
shares the estate with the deceaseds brothers without preventing 
them from leceivii^ their $hare> and then they all equally share the 
remahalng estate by ^^itoe of Agnation accordii^ to certain known 
rules in this regard This opbiion is based on the that the paternal 
grand^ther and the brothers of the deceased are equally agnate 
relatives of the deceased's father, who fs already dead; the deceased's 
paternal grandiiatiier is his father, and the deceased's brothers are his 



soJis. Therefore, the deceased's palernal grandfather and the deceased's 
brothers share together the estnte and th^ paternail grandfather is to be 
treated as any one of them regarding inheritance. This Is the opinion of 
A group of the Prcphet^s Companions such as *Ali Ibn Abd 3)11^, Ibn 
Mas' Ddi Zayd Ibn Th^bit: and it is also the opinion of hnam Malik^ 
Imam Ash-Shafi'K the two Disciples of Imani Abu Hanifah,' and 
the well-known opinion reported to have been maintained by Im^ 
Alimad in this regard. They reached this apituon on die basis of many 
evidences^ ^hdd/ and ajialogical deductions, which are mentioned 
in the elaborative main volumes on inherilance. 

The second opinion is that the edstence of the paternal grandiathCT 

prevents the deceased s brothers from inheritance just as the existence 
of the father does. This is the opinit^n of Abu Bakr As-Siddiq. Ibn 
' Abb^s, and Tbn Az-Zubayr, It is also reported to have been adopied by 
'Uthnian Ibn 'Affen^ ' A'ishah, Ubayy Ibn Ka'b: labir Ibn ' Abdull^lh 
and otber& Et is ako the opinion mauitalned by Imim Abll £i^nl&h» 
and it is one of the oplmons reported Co hanre been adopted by Imim 
Ahmad. Moreover, this opinion is the one maintained by Shaykhul- 
Islam Ibn TaymiyaK Ibnul-Qayyim, and Sheikh Muhammad Ibn 
' Abdul- Wahh^ tmay AJIiih have mercy on them all). They have 
based their opinion on many proofs, and this is the preponderant one 
cioinpaTed to the first, and Allah knows best 



Endnotes 

1 Al-Bukhari (6732) [12/141 and Mjalim M 1 17) 

2 The two distiples of Abu Hanifah meant here are his two pmtniiieiiE foiUowex^ Abu 
Ylisuf and Mubtmunad Ibnul-H^ifan Ash-5hayb&nl 

3 Ijl'ihad (legal reastjuing and discret itmj : An independent judgment in legal questiui^ 
based On the interpri-'tsticn and applic^tifin af the Four Foundations: the QurUnt the 
Prophet*s ^Hnnafi, Consensus of scholars and Analog,y, 
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Inheritance of Mothers 



The mother of the deceased has three cases regarding inherieance: 

The first case; The mothtri InheriVs;^ one-sixth of the estate if tlie deceased 
has an inheriting descendant, iiuch as a child (iiiak or female) or a 
grandchild by the son, or in case tlie deceased has two or more siblings, 
whether radea oa: fiwnales. This i» because Allah, Eicalted be H e^ says: 

"... Andjbr on^s parents, to each one of them i$ ti^ixth of his 
tatateifheteftdtUdmt...'' 

Then Allah says in the same verse: 

'I And if he had brothen [md/ot sisters] fjvr his modter is 
a sixth,." (Qur'an: An-Nisa : 1 1^ 

The second case: The mother inherits one-third of the estate if the 
deceased has iieither u d^sceruianl heir, such us a. child or a grandchild 
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by tiis son> nor does he have two or more sibJings^ whether males or 
fen^s. This is because Almighty Allah ssiys: 

",.But if he had tta ckildTen and the parents [alone} inherit 

(Qur^an:Aii-NisaMl) 

The third case: The mother inherits one-third of the remainder of the 
estate, not of the estate itse^l, in any of the foiiowing two cases: 

• If the deceased is a temaie and she has left a husband a father and 
a mother 

• If the deceased is a maie and he has left a wiitt a tather, and a mother 

The^e two cases are known as the ' Uwariyyaf^n ^ hecause 'Umar Ibnul- 
Rhaltab has judged that the mother is to itiheril one-third of the remainder 
cf the estate after the deceased^ spouse receives his/her sihare of the estate^ 
Commentu^ on &ese two case^ Shaykhnl-lB^ni Ibn l^iyiiilrah {rasy Allah 
have mercy on him) said: 

"The opinion judged by ' Utnar is ^ soundest opinion, because AlfaitM 
Exalted be He, entities the mother to mherit one-third of the estate 
the two parents will mherit the deceased sort or daughter; Altah says, 
is-But if he had no ckihiren and the parents [alone] inherit from 
him, ^ieHfs>rhi$ mother is one fhiftf*./(Qur^: An Nisa': 11) After 
the deceaseds spowjfi recefve* his/her prescribed jftare, the remainder 
of the estate is considered the mheritonce of the parents^ they are to 
divide it between them in the same way the whole estate is divided 
between them if the deceased has neither a descendant heir nor a 
spouse. This is just like the case when the deceased leaves an unsettied 
d^ora wiUi it has to he settled fkst^ ^en Bie parents to^^ter^utre 
^ remainder cf ^ estste as (me-tkird fi>r ^ mother and the rest 
forthefatherf 

Endnotes 

1 Tlie " Utnariyyiit^» (rhel^vf^ Ritlings AnrilMiletl lo L'liiar Ibnnl-Khattab); Tow cases 
of inlierilacice, tht lirst ol whidi invoiviis a husband, a tather and a mother of the 
<teceafied; (he lecond tnTcdves a wife, a fttiha' tutd a motber. 

2 A] -Baybaq] ( J 2299) [6/373 ] , Ad-Darim! (2756) {Vm] , ' Abdnr-RsiSAq (19015) [10/252} 
dnd Ibn Aba SJiaybali (31044) [6/2431. 
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Inheritance of Grandmothers 



The grandmother meant here is the full grandiiiothei, who is entitled 
to hiherlt. In oth^r words* it is every grandmother related to the d^a«ed 
through Ebe jimthers onIy> such as the maternal grandmother^ hei mother, 

the btter's motlii^r, etc. It is also every jrrandrncjlher related to the deceased 
through the fAtheis oiily^ such asthefaihci'^s nuTtlicr, tlic pjitemal grandfathfr^s 
muthf^i, and m on. A full ^andmother is also the one whose daughter m a 
motfan of the &ther» a mother of the patemat gmnd&the^ or a mother of 
the paternal grand&fther's MkCf; etc However, the graadmoidier yfbo b not 
entitled to Enherit is the ont whoso ^on h the mother's fother. or the paternal 
grand mo LhtiTi'^ iathern etc. Such a gramhnotber does not inherit a£ she is 
regi^rded tii a cogniiLe relutive. 

In short, the grandmother eiitilled to inherit is either one of diree: 

• Hie one whose d ^ughter is ci I h e r rh e m other or a materji al gi aud moclie r o f 
the deteajedi she h leiated to the deceased only thigugh a temale lineage 
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• The one whose son is either the or a paternal grandfather of the 

deceased; she is rdated to the deceased only tlirou^ a male linea^ 

• The Oiie %s'hoi;fc: daughter ii a naother of either the father or a paternal 

grandfather of the deceased 

However, the grandmother ^vht) is not entitled to inherit is the one whose 
son is the mother's father, or the paternal grandmothers fethern etc. In other 
words, she is thfi one who has a n^e dilld who«e immediate ancestor and 
of&prii^ are two females, provided that she is one of them. 

The evidence that a grandmother is to inherit is derived from the Sunnah 
(Prophetic Ihdition) and scholar^ consensus. As far the proof in the Stmnahf 
it is nairated on the authority of QablsAh Ihn Dhit^ayb (may Allah be pleased 
with him) that: 

"A grmdmo^er went *o AW Bakr asking him far her iftorc (?f 
ittheritance. HescUdy 'There is noting prescribed fi^- you in AMi4 
Book (the Qur'An), Hof (to / know anything for you prescribed in 
the Sunnah of the Messenger of Allah (PBUH). Go home until I 
ask the people. He then asked the people^ and Al-Mughlmh Ibn 
Shu 'hah said, 7 had been present with the Messenger of Allah 
(PBUH) when he gave a grandmother one-sixth of the estate.* Abu 
Bttkr said, *ls there m^ne with ytru (to testify that lAe Prophet 
(PBUH) did so)V Mub^twtad Ibn Maslamah stood and said the 
same as Al-Maghirah Ibn Shu hah httd said. So Aha Bakr granted 
her the sixth Another grandmother came to 'Umar Ihnul-Khct^&b 
ashng him for her share of inker ttance. He said, 'Nothing has been 
prescribed for you in Alhh's Book but a sixth (of the estate) . If there 
are twQ of you, it is shared between you^ but whoever of you is the 
only one left gets itaU! 

(Related by the Five Compilers ofUfldtth except An-Nas^'i> and it 
is deemed mhih (authentic) by At-Hrmtdhl) 

It is also narrated on the authority of Buraydah who said: 

''The Prophet (PBUH) entitled the grandmother to one-sixth of the 
estate in case of the absence of the mother of the deceased''^ 

(Related by Abu D&wiid and deemed ^ahik (aLUhenAic) by ibnus- 
Sakan, Ibn Xhuzaymah and Ibnul-I^krtkl) 
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The aforementioned two j^fidtths imply that a graiidmQther has the right 
to iitheiiit one-sucdi though , as Abtl Bakr A^-^iddiq sad ' Umar IlMul-Kha^&b 
indicated^ there b no mling for grandmothen in this regard in the Qut^. 

This is because the ruling of inheritance regarding mothers that is mentioned 
in the Book of Allfih it restricted to the direct mather. The grandmother can 
also be called a mothern as Almighty Ailah^ says: 

"Pn>k^nted WyoH [fift ittania^j itrcyour mothers,," 

(Quran^ An-Nisa : 23 J 

But she i& nor one of those entitled to the prescribed shares of inheritance 
mentioned in Quran. In spite of this, it is the Messenger of Allah (PBUH) who 
entitled the grandmother to get one-sixth of the estate^ so her mheritance is 
confirmed by a proof fi*om the Sumah prophetic TVadition)* 

Likewise, a grandinotiiei^« iaheritaace U confirmed by the consensus of 
fidiolafs. There is no disagreement amoi^ scholars re^garding the n^i of 
Inheritance either for the direct maternal grandmother or the direct paternal 
grandmother; however^ they disagreed concerning other grand motherSr Ibn 
' Abbdsand some scholars entitled grandmothers to inherit however numerous 
they arCj provided they are on the same level of kinship to the deceased, except 
the graodmodier >vhoise son is a non-inheriting grand&ther of the deceased, 
such as the modier of mother^s ^dier. Some other sdiolats are of the opinion 
that only three grandmothers are entitled to inheritance, namely the mother 
of the deceased's mother the mother of the deceased's ^ther, and the mother 
of the paternal grandfether of the deceaseds 

The non- existence of the mother of the deceased (such as being dead) is 
a condition for the grandmother to inheriL This is because the grandmother 
b related to the deceased through the mother^ and the legal principle in thk 
regard states that ndioei^ h related to the deceased thiou^ a certBln 
person is prein^tted from inheritance by the same person (eitcept in certEiin 
cases) . Scholars unanimously agree that the mother excludes all grandmothers 
from inheritance. 

How Gruidmothers Inherit 

If a grandmother ii the only surviving grandmother, with the absence (i.e^ 
death) of the mother, she is to inherit one-sixth of the estate as prevloitsiy 
stated However, the opin ion stating that the grandmother, just like the mother, 
is to get one-third if the deceased has neither d desceiidaxit heir nor two or 
more siblings, is laegular and unreliable. 



In case there are more than one grandmother and rhey tirt: on the iJame 
level of kinship to the deceased ► they fire to equally shart one-sixth of the 
estate as the Prophet Companions judged in such cases. The teason this 
is ihat they are more than one and that the shajie of the graiidmother(5)> which 
is one-sixth, is independent and equally divided among them^ as there is no 
m-ile heir who can share them their onc-stxth share of the estate. Hence, one 
grandmother is equal to many grandmothers in this case, just like the ruling 
on the inheritance of more than one wife. So, none of such grandmothers is 
rrKire privileged, as they all are On tl^ same levd of kinship to the deceased. 
However if one of them is doser to the deceased slie is to take the one-sbcth 
of the estate alone, whether she is from the paternal or the maternal side. 
Thus, such A grandmother prevents the other remote grandmothers, as they 
all are considered mothers sharing tlie same inheritance, so if liiey are more 
than one but with different levels of kinship^ the inheritance goes to the closest 
to the deceased. 

The grandmother who is the father's mother is to inherit despite the 
existems of the father, and, likewUe, the graodmothei who is motiier of the 
fftthe/s fether Is to inherit despite the existence of the Other's father (Lfc tier 
son); thuS) she is not excluded by the one thoi^ which she is related to the 
deceased:, in contrast to the rule that states: Whoever is related to the deceased 
through a certain person is prevented from inheritance by the same person^ 
This is according to the kadith narrated by Ibn Mas' £id (may Allah be pleased 
with him) who said regarding the grandmolher and her son: 

"She was the f^rst grandmother whom the Prophet (PBUH) judged 
to be g^ve a sixth (of the estate) despite the fact that she had a son 
who Tvas still alive.'* 

(Related by At-Tirmidhl) 

The reason behind this is that the grandmother in this case does not replace 
the one through whom she is rebted to th« deceased in inhed^nce^ so she is 
not to be prevented inheritance in case that person erists. 

Shoj^dml-IsUm Ibn l^iTBityah (may Alltdi have mercy on him) ^id: 

"Hie opinim ofthvse who mflmtflin that TVftomr is related to the 
deceiised tkm^h a c^tain person is prevented from inheritance by 

the same person.' is ittVidid ft> every respect, jbrward and backv^ard. 
On the one hand^ not every one who is related to the deceased by 
someone is prevented by the latter from inheritance. To illustrate, a 



Chapter 3; InhcfimKC oFGrajKimqtfaers 



Z63 



maternal half brother orashkr Unct prevented from inheritance by 
the fiacisliena of th€ moiher. On the other, if the deceased has a son 
who has eUedt ^ latter^ sort prevents the demtse^s patermd imk 
from iniieritartce. Likewise, if the deceased has a fcrofter who has 
died, the latter's son prevents his paternal unde from inheritance. 
There are other examples showing that the exclusion of a person from 
ink erltattce can be th rough th e existen ce of someone wh om thefo rmer 
does not rdate to the deceased. RtOhen th: re&l rernim is tiuit whoever 
gets the shdre of another is excluded from if^terttance by latter^s 
existencef provided the latter is closer in kinship to the deceased 
Since the grandmothers replace the mother in inheritant:^ m case 
ths latter is absent (i.e. dead), they are excluded from inheriiance 
by 0te mother^ existence, even if they dc net relate the mother to the 
deceased. AndAlhdi knows best.' 



Endnote 



1 AbCi r>awudf2e94 [3/213].At-ririnidbt(210S) [4/419] and ^baM^ljah (7224) [3^318]. 

2 Abti DSwud (2fi95) fB/20l4]. 

3 At-Tirmidhl (2 107} [4/42 1 1 . 



Inheritance of Daughters 



The dcccvscdV dso^iter Inherits half of tlic estate on two conditloiu: 

The first condition: is that she is the only daughter of the deceased 

The second condition: is that the deceased docs not htive a son (or 
sons) so that they jointly constitute agnation to the deceased. 

The evidence is shown in the verse as Allah, the Almighty, says: 

'*Altah instructs youconcerningyourfhildren [Le. their portions 
of inheritance}} for th« nude, what is equal to the share of the 
twofemtd0$i Sttt^^imare [only] dau^ters, two or ttt&re,fbr 
Aem h two thirds cfone*s ettaU. And ^ 0wre U only one, far 
herittu^..r (Qur^ An-NlsT: 11) 

The phiaae *..Aiuf ^Aefviton^ime».p'uaiplie8 the condition thd« $he 

does not inherit half the estate unless she has no sisters {from the deceased); 
and the phrase " ../or the maUt what is equal to the short of the twoftmaies. . ." 
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implies the condition Uiat stie must have no brothers who are agnate heirs to 
the deceasedn 

The daughter of a late ^oti of the deceased inherits 
half the deceaaed^s estate oa thr«e condition^: 

The first condition; is ( h e non-tif i stcn cc o f a male relative to maite her 
an agnate heirn namely a brother m j son of her paternal imde^ who 
are ol the same level of kinship to the deceased 

The second condition: is th^ non-existence of a participant heir of the 
deceased, namely a sister or a daughter of her paternal uncle, who is of 
the same level of kinsUp to the deceased. 

The third COnditiOil; is the non-existence of a descendant iieir who i& 
higher than her in level of tdnshlp to the deceased 

Two daughters or more inherit two-thirds 
of the estate on two conditions: 

The first condition: is that they must be two or morei 

The second condition: is the non-existence of an agnate rekilive of the 
deceased, namely his son. In this regard, Allah. Exalted be He, says: 

"Allah tnstrttctsyau concerning your children [ue. theirportions 
ofuiherit4incv Jijhr £hc male^ what is equal to the share the two 
pmates. But ^^ere are [only] daughterst two 0r morttfitr tftem 
is two ^Irda ofon^i estate. . (Qiuln: An-Kis4': 1 1 ) 

The phrase „>r (he mtflft whatis eqtud to tbe share of the twofemaUs.. * 
indicates ttiat the non-existence of an E^gnate male relative is a conditioQ so 
that daughters can inherit two-thirds. The phrase " »JM ^ther^ are {otdy} 
dau^ten, two or more** *' indicates that they must be two or more. 

Some scholars have mistakenly understood the aforementioned verse and 
thought that two daughters are not to inherit I wu thirds of the estate and that 
they must be duee daughters or more. This is the apinion adopted hy Ibn 
' Abhds, unl^ tlie majority schokuv ^^lo maintain tl^ two dan^jhten or 
more are to inherit two-thirds ofthe estate. This i£ stated in (he ^Lod^tfi narrated 
by J^tr Ibn ' ^bdulUih (may Allah be pleased with him) as saying: 

with her two daughters utid said, X> Mess&ngtr cf Allah! These are 
the doi^^n (^Sa ^d Ibnur-RsbS ^ whose pther was killed as a martyr 



M^ten he was i^th you at th& Bat^ of Uhud, Their paternal uncle 
has taken all their propertyt and he has not Uft /iny^fmgjbr them. 
Thus, they will not be married unless they have some property.* The 
Messenger of Allah (PBUH) said, 'AUah will decide regarding the 
matter Then the verse of inheritance was revealed. Therefore, the 
Messenger of Allah (PBUH) called the uncle of the daughters and 
said t(t him, *GWe the two dau^iers cfSa'd two-thirds (of the estate) 

and their motfier an ei^dxt and what remans isyours!*^ 

(lldated by the Pive Compilers of Sfii^di excq>t An-NasfKI and U 
deemed hfl^an (good) by AC-Hrmidhl) 

The hfldi^ proves that two dai^ters are to tak£ two-thirds of the estate 
of the deceased; it is a juristic proof that settles the dispute with regard to this 
subject and a Prophetic explanation of the verse that states, "...But if there are 
[only] daughters, two or maret for them is two thirds of one's estate. The 
h^dith is a demonstration of the meanings the verse, particularly because the 
reason ^ the revelatio(Q of this verse is the story of the two daughters of Sa' d 
Ibnur-Rabi' and the question of their mother regarding their inheritance. 
Moreover, when this verse was revealed, the Prophet (PBUH) called their 
unde to order him to gh^e them their share of e&tate. 

As previously stated, some scholars are of the opinion that three or more 
daughters, not two or mo re^ nce to in her! I two- thirds of I he esta te. The reply to 
this opinion can be through many proofs. Aniiong them is the fact that Allah^ 
Exalted be He;, has entitled the male to inherit a share equal to that of two 
females; since a female gets one-third iii Cb« there is a male, whose degree of 
apiation is higher, then, with greater reason, she pets one-third in case there 
is a female like her, whose degree is lower. It is a method of pointing out the 
major by relating it to the minor. Allah> Exalted be He, has mentioned the 
shore of 0(ne dai^tef literally and that of two daughters by indication. Hcnce^ 
the phrase **...two or more,.." in the aforementioned Qur'anic verse indicates 
that the prescribed share of daughters does not increase with their number, 
even if they are more than two^ and Allah knows best. 

The two daughters of the deceaseds son are regarded as daughters of the 
deceased himself as regards inheritance (if the deceaseds son is.dead). So, they 
are to be given two-thirds whether they are sisters or cousins (daughters of two 
sons of the deceased) of the same degree of kinship to the deceased Tvro-thirds 
are to be given to the granddaughters of the deceased by means of analogical 
deduction, le. considering them two daughters Of the deceased, provided the 
three following conditions are fulfilled: 



26S 



V INHERmNCE 



1- They must be two or more daughters, 

2- The non-existence of on ognate male heir of the deceased, namely a 
grandson (son of the deceaseds son), whether he is their brother or a 
coijsin of the same degree of kinship to the deceased 

3- The non-existence of an inheriting descendant of the deceased, for 
^uchanheirls higher in levd ofkinsih^ to the deceased, stidi as son 
or a daughter of the deceived; and AUah knows best^ 

Endnotes 

1 Aba Dawfid (2S91) [3/212], At-rirmidhl (2098) [4/415] andlbilMajah (2720) [3/316]. 

2 In thu TL'gj id, Lt should be taken Into ccmsLderatloa thai every genexatJou h prior to the 
following <ine iji inheritance 



Inheritance of Full Sisters 



Allah, Glorified at^ Bxdted be He, has instructed the 
{{rom the Btune parents) and paternal half al£ter$ wUh brotheis who aie not 
from the same motlief. Tills 1« stated In the fbSlOTrii^ verse at the end of llie 
Sura of Art-NW* (Mwmw)': 

''Theynqu€atjromyoua[t^g''i]rt^tig.Sa^ 'Allah gives you a 

rulbigconcernitigmehai^iteWierietceifdantim 

[a$ hufrw]. If a man dies, Uaviitg no child but [only] a ststert she 

-H/ill have baif of what he left. And he inherits from her if she [dies 

and] has no child. But if there are two sisters [ or more]^ they will 

have two thirds of what he left. If there are both brothers and 

sisters, the male wtU have the share of two females* 

CQuranj An-Nis^': 176) 
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Allah, the Alm^ty, has also defined the inheritance cf m^^mal half 
aigters wiifa maternal h^brothefs In the following verse: 

"...And if a man or wmmm itava ntWwr as€tn^miU nor 
<fe<ggwl'W^j*tf fna 0 trodtar or a Abter, then far each one of them 

(QuiteAn-Msflfi 12) 

Accordiiigto the two verses mentioned abo^ the &n sister is to be grren 
half df the state provided that the fbUowing hm conditions are fulfilled: 

The first condltloii; is the non-ejdstence an agnate relative, namely", a 
Mbrother. This isaccordingto the wrse, *»,|flfceneflre frcrift brothers 
and sisters,^ nude w^have^e share <^twofemtde8,.,'*^ 

Tlie flecond conditloii: is the non-existence of a participant heir, 
namely^ a full sistern as Allahi Exalted be ssys, '\.Jfa man dies, 
leaving w child but [oniy] a sistect ske will have half of what he left. 
And he inherits from her if she [dies and J has no child. But if there are 
two sisters [or more], they wUl have two thirds of what he left. , " 

The third condition: the non-exi^tcticc of ascctidaiir male heirs» 
namely, a felher and a paternal grandfaEhei> according to tlie soundest 
Ofwnion of scholars with regard to this Case, 

The fourth condition: is the no existence of litfttcenduiiL heirb. 
namely, the son, the grandson by the son in descending lineage, 
the dai^ter, the granddaughter by the son however is her iather in 
descending lineage. 

The evidence of these two conditions (Lei the third and the fourth) is that 
brothers and sisters are the heirs in the case of the Md^ti^i' which is the case of 
the deceased havii^ neither descendants nor ascetidants (as heirs). 

A paternal lialf iister inlieril^: huN i)[ tslrtle on live condiliojis, four 
of which t^re the samt: coiii-liiioiiJi li^nl guvcrti, ilic Inlid^rjUtncc u( u lull sister 
mentioned above and the fifth condition is the non-existence of a full brother 
or sister- This is because they are stronger in their degree of kinship than the 
paternal half sister. 

Two or moie full sisters are to inherit two-thirds a» stated in die Qufaiiic 

versCj "...But if there are two sisters [or more], they ivill have two thirds of 
what he tefi. * .** However there are four conditions tliat must be fulfilled so titiat 
they can iidierit the two thirds; 
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Hie first condition: They should be tvfo or more, according to the 
verse, ''...But iftiure are two sisters for more], , " 

The second condition: The non-existence of an agnate male relative to 
diem, namely one or more full brothers, ss AHah. Exalted be He, ^aj^s, 
'\..If there are both brothers and sisters, the male will have the thare 
iff twofettuUet...'^ 

The third condition: The non-existence of descondimt hdrs are 
the children and grandchildren by Lhe sons, as Allah, the Almighty, 
nays. ",Jfa man dies, kavingno chMbut {only} a sister, she wiUhave 
half of whut he left..." and then Ailah says, Hut if there are two 
sisters [or more}, Utey will have two thirds of whof he lef^. 

The fijortti condition: The non-existence of male ascetidam heirs. 
Who i& tht ^ther accordit^ to the cqmsensus of Muslim scb<}lar3> The 
male ascendant heir in this case may be also the paternal grand&ther, 
accordiag to the soundest opinion in this legani 

Two paternal half sisters or more are ro inherit two-thirds as there is 
a concensus that the verse regarding the hildltjh is applicable to thein 
",,.^0 man dies^ leavins no diitd but [otUy] a sister, she will have 
haifofwhat he left And he inherits from her if she [dies and] has no 
dtild. But if there are two sisters [or morel ^ wOl have two thirds 
vf what he left,.*' {Qur'^n: An-Nisa; 1 76) However, they are not to 
be given the two-thirds unls^s rhcy Fulfill five conditions; the first four 
conditjoRs are the same like the previously mentioned conditions 
regarding the inheritance of full sisters 

The fifth condition: is the non-existence of ful[ sisfers or full brothers. 
Hence, if there is one or more full sister or brother, the paternal half 
sisters are not to inheitt two-thirds. They are to he excluded from the 
inheiUance by the existence of a full brother or two f u 1 1 stst&rs unless they 
have an agnate relative. However^ if it i^; only one full sister, the paternal 
half sister{s) is to be given one-sbcth to complete the two-thirds. 

In case there is only a daughter and one or more granddaughters by the 
son, the daughter is to take a half and the granddaughterCs) by the son is to 
take one-sixth as the remainder of the two-thirds, Tlia was the verdict of Ibn 
Mas' Ad (may Allah be pleased with him) in such a case he said: 

Hib was the verdict of the Messenger of A l!ah (PBVH) in M regard"^ 

(Related by Al-BukMrt) 
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The reason for this is that there are more than one daughter for the 
deceased and hence they are entitled to two-fliirds accoidMg to the vene in 
yMk AMu EsKdted be He, says, " *,But if then m two iirtera (or mowj, ^w^^ 
wilf lurve two Alnff tfwhai he left,.." Tht dai^;hter is given e half because she 
is h^ier in the levd of Idnaliip and one-sixth Is left for the granddaughters) 
of the son as the remainder of the two-thiids. provided that the followii^ two 
coadiidorks are fulfilkd: 

The flrat coiiditicHi: The non eiistence of an agnate relative to her, 
namely a grandson (by a son) who is e^ual to her in the level of kinship 
whether he is her brother or a nude coushi (son of a paternal unde) 
ofher^ 

The second condition: The non-existence of a descendant heir who 
is higher than her in the level of kinship except the daughter (of the 
deceased) who inherits a half, as the granddaughter never takes one- 
sixth except with the daughter. 

In case there is a paternal half sister with a full sister* the forme r takes one- 
sixth as a remainder of the two-thirds, according to the consensus of scholars as 
stated by more than one scholar. This h according to the analogical deduction 
by comparing this case to the case of the granddaughter fby the son) and the 
daughter HoH^evei^ the pateniaf half sister is not to take 0(ne-sitth unless two 
condition are fulfilled 

The first condition; is that she must have only one fiill dster ytbo 
hiherils a half a$ a prescribed share. If, however, there are many fiill 
sisters, they eidude the paternal half sister at they together take the 
two-thirds leavii^ nothing £or her. 

The second condition: is the absence of an agnate relative of hers who> 
in this case^ is her brother. If she has a brothei; then th«y (she and her 
brother) are to inherit the remainder by virtue of agnatioU) after the 
fiifl. sister receives her share. This remainder will be divided between 
them on the basis that a male is to receive the share of two females* 
And Allah knows best. 
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Endnotes 



1 Chapter No, 4 of rhe Qur'^n. 

2 KaiAlah: A case related to the ruling on inheritance tn ibis case the de^asd lesv^ 
A^Jthgr descendants nor ascendants (as heirs). 

3Al'BukhAit(fi736)[12/21J. 



Inheritance of Sisters with 
Daughters and Inheritance 
of Maternal Siblings 



la CBse therf i£ a daughter (of the deceased) or n^orCn wirh one or morefiill 
orpatemalhalf BisbcTs (cf the deceased), the eadsting daughter{s) whether one 
OTJOOre ifl/are to be giveaher/thciTinvscribed EhBA 

scholars from amongst the Corapanions arid the Successors of the Companions 
believe that full sisters or paternal half sisters form an agnate relation with the 
daughters^ Thi* is what the scholars of inhcritatice call "^^nation with other 
rdattTEs," ThiiSi they are to be given whatever remtUna &om the prescribed 
share of the daugbten or soij^ daughter. Thi« Is lllustraied in the 2pu^ rdnted 
by Al-BukhArt and other compilcrB oSUfuMt that states; 

1AM MUsd (may AEo^ he pleas&d wi0t him) hw a^oed regardb^ 
a aae of inhtritance in y^jit^ 0j€ tieceased had kft a dau^iter, a 



■> 

■ .,;::i,'ij^ons daughter, andasi^ter. Hesaid, 'The daughter is to take one- 
half and the sister is to take one-half^ Abu Musd added, 'Go to Ibn 
Mas'Hd and he will tell you the same^^lAas^M was a^eed and 
was told of Al^ msJ& verdict Ibn Ii^'iid then said, '(^I0ve 
^isome ver^S/iO ^ ^o^^l^ ^^*'ay and would not he of tf» ri^i^y- 
piided. The verdict I will give in this case will he the same as that 
of the Prophet (PBUH); one-half is for !.he daughter one-sixth foT 
the sons daughter so that both shares make two-tkirds of the total 
estate^ and the rest is for the sister! 

This hadith is a clear proof that tlie sistef» with the existence of a daughter, 
Ls considered an ^nate relative and 15 to be given what remains from the 
pFescribed share of tlie daughter and the soil's daughter. 

A maternal sibling, whether a male or a female, is to inherit one-sixth 
sod !f they are two or inorei thry are to iiiherit 0^ 

divided equally among theto, ^vrfiether males or females. In diis legardL AQahi 
Exalted be He> say^t 

"...And if 0 ttum or vwium luw rteitfur a t cendan tj nor 
dttcmtlnf^ lltitiuw^htni^keKii^ ^^Urt then for «u(Ji one of them 
If a dxA, Bui ifthejt mart tbm tmh they share a third. . 

Muslim sdidatl^ ^in^ UAAAlrnooaly^ 

verse are maternal half brothers and sisters. It Was even recited by Ibn Mas'^ 
and Sa d Ibn Abu Waqqas in the following Avay of recitation: "„but has a 
brother or ft $i$tfr by the sittnenmtker.." AWiiU, Hxalted be He, has mentioned 
the siblings in this verse without giving preference to anyone over the other, 
accordir^y, the female is equal to the male in this regacd*. bnim HwdI- 
Qayylm (may AlUi hxcK mercy oa him) said, This is the sound analfigioid 
deduction and the balance that confirms with the meaning of the Qurhiik verse 
and dte tmderstanding ef the prw^Hent Cott^amons of the Pnsfhet (PBUH),'* 

One maternal sibling is to inherit oiie-^izth provided that ihe tburee 
following coi^ditiona are fulfilled; 

Tlu first cofldltloas The notk-eidsl^ince of a desc^^ 

The second condtdoii: non-edfiteiice of an afic^^ 

(such as a father of the deceased or the deceased's paternal grendfiBtha* 
and so ibrth in ascending lineage) 
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The third condition: He or she must be alone. 

As for the inheritance of maternal siblings, they are to inherit one- 
third under three conditions. They are 3.S follows: 

The first condition: They must be two or more whether males, females^ 

□r both males and femaJeSi 

The second COOditiOD: The non-existence of a rnale descendant heir, 
namely a deceased's son or a grandson (by the son) ajid so forth in 
descending lineage. 

The third condition: The non-existence of an ascendant male heir, 
namely the father and the paternal grandfather and so forth in 
ftsoending hneage. 

The maternal siblings tir« characterized by five rulii^: 

The first and the second raUngs: There is no preference (cx the 
male over the female among thero in inheritanoci whether there 
IS one maternal sibling or more. In case there is only one sibUt^, 
Allah, Exalted be He, says^ ".*.And if a man or woman leaves neither 
ascendants nor descendants hut has a brother or a sister, then for 
eucft one of them ts a sixth,," and in case they are many, Allah, 
Exalfced be He, says, "..But if they m more than two, ihey share a 
thinL,, " Asxordm^ to the majority of Muslim sdiolars^ the meaning 
of ksidhh is: the one who dies leavii^ neither ascendants nor 
descendants; thus, the non-existence of ascendants and descendants 
is a condition in such a case. The descendajits include the m&ie and 
the female children and grandchildren (children of the deceased's 
son) and so forth in descending Kne^e, and &e ascendants indode 
the fa^T and the paternal grandfather and so forth in descending 
lineagcH As a proof that there is no preference for the male over the 
female in this case, Allah, Exalted be He, says, "*..But if ^ey are 
mor^ than two, they share a ifJi(r«J-»/* Therefore, it i£ clear that Allah 
has entitled them to share the inheritance together, and the sJiarii:^ 
indicates that each one is given an equal «bfiie. Th;e wisdom behind 
thij, Allah kaow$ best, is that they are relatives on the maternal side 
only, and they all are the same with regard to this. Hence, there is 
no preference for the male oyer the ^jmie in contrast to kin ship 
through the patexnal side. 
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The third ruling- i he mulif iiblijii; ]^ rehuetl to ihe deceased liii augh a 
female relative (i.e. his muLlitrJ^ yel iie sLill h=u Lhe rigiit to inhetil in 
contrast to others who do not inherit if the relation tD tlie deceased is 
dm>u^ a female $udi a£ the cose of a son of a dmighter. 

Tlie fourth rulmg: They partially exclude v^cm caused thdr n^on 
to the decesfied and decrease his share (tuundy the modier in this 
case)» Therefore, the mothers share of the estate in this case decreases 
from one-third to one-sixthi as she is the cause of their relationship 
to the deceased. This ruling comes in contrast with the general rule 
which states that whoever is related to the deceased through a certain 
pei^on IS prevented fK»m inheritance by the same perwn. 

The fifth ruling: They inherit with the one through whom they are 
related to the deceased, Le. their motha^ white this is col the case 

normally. For example, the soift diUd (male or female) is not to inherit 
with tlie stm. Hou'evfcT, the paternal grandmother (i.e. the mother 
of a f'riUuT, ilitr iinnhtT yj" liac ]>;j|a"na] ^r;indfatheir imd 50 forth in 
ascending lineagej resembles the niateuiai siblings in litis ruling, as 
«he i» related to the deceased through her soni and yet she titiU has llie 
ri^ to inherit^ desfiite the odstence of her s<nu 

lb condudci wlioevcr is rehri^ to the deceased throu^ a certain person 
is not prevented &om inheritance by th e same person unless the latter replaces 
the former in inheritance Howcvot. if Ihc latter does not replace the former, 
then there is no exclusion. 1 liiji h as in the case of maternal siblings^ they do 
not inherit the share of the mother in case of her non-existence. Similarly, 
lhe paternal grandmother (mother of the &ther or modier of the paternal 
grand&lhec and so kalAx in ascending lineage] does not take the fethei^s or the 
paternal gra ndfather's sharesn but she is to inh erit with any of them by virtue of 
modierhood in case of the mother's nou-ejdstence; and Allah knows besL 

Endnotes 

lAi-Biikhfiri (6736) 112/211, 

2 Al-Sayhaqi (12322) [6/379]. 

3 The share of lhe deceased's molher detre^sei from one-lliird to one-s^ixth of the estate 
if the deceased has ubiiugn^ whelher £hey are fuH or itulf siMid^ and whctlicr th«y 
inherit or not. 



Agnation 



Agnation Jinguistically in Arabic refeiB to tlie meanii^ of supporting. 
In the niles of inheritance, the worJ refers to ones agnate relative{s). Thus, 
the agnate reJatives of a person are his relatives ham ihe paternal side: the 
faEher, the son, the (full or paternal half) brother and the fathers (full or half 
ptttemal) brother According to llie lows of Inheritance, the agnate relative is 
the pason who gets an undefined share, because if he Is alone i^idiout any 
other claimants to the inheritancen he gets the whole estate. However, if he is 
not aionen he is to get what remains after the prescribed shares of inheritance 
are distributed. This is according to the kadith of the Propliet (PBUH)- 

"Give the shares of tht inheritance (prescribed in the Qur'dn) to 
Jftoff who ore enH^M U> rtc^^ ^im. Then ti^uOewr remains 
fhculdbeg^ven to the dosest male r^ative of the deceasedT^ 

Agnatioti is i^vided into three categaiies: bein;^ an agnate relative by 
oneself, being an agOAte rdfttive other reUtiveG, and being 9A Qgnate idative 
with other leladviei^ 
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jf^patum by Oneself 

Thi^ category LncludjH all males conceniii^ irhcm there is a comfflaua 

that they are entitled to inherit except the husbaitd imd the maternd h»lf 
brother. Those who are agnate relatives by themselves are fourteen: The son* 
the son's male child and so forth in descending lineage* the fathetn the paternal 
grandfather and so forth in ascending lineage, the full brother and the paternal 
half biother, die son ofa fiiE brother or doe patero{dbalfbn>tli«r«tH^ 
in descending lineage, the father's full brother and the father's paternal half 
brother and so forth in ascending lineage, the son of a full or a half-patertial 
uncle and so forth in descending lineage. It abo includes the nianunutter^ nmk 
or female, of a slave ". 

The Secoikd Category: Agnation by Other Rdatiros 

This category includes four groups: 

1- One or more dai^hteis of the decea&ed with one or more soas of tke 

deceased, 

2- Th e d -Mgh ter(s) of t h e deceas ed'<; lion's with on e or more of rli c decciscd'^ 
sons male children, provided that he should he at the SAnie level of 
kinship with her whether he is her broth er or her paternal cousin. She 
could also be an ^nate nlaitive by the grandson is lower dun her 
in the Lerd of Idnsh^ to the deceased. Tike evidence that these two 
groups «re cateigories bdag an agnate rdaUve hf other fdatbe* is 
«bonni in the noble vox in iriuch Allah, Exalted be says: 

"AUah MrudsyoucotuenUt^ymurMirtH fi,e* 0teirporti<mt 

i^inheritattcehjhr the makf i*Aat h equai to the share of the 
twofenuiks*." (Qqc^ An-Ni^i'; 1 1 ) 

This noble veisecanslden the childien and tlieaoi^bglaiidchildren. 

3- One or more fidl uBter of the deceased witb one or more fiiU 
of the deceased 

4^ One ot more paternal half tister of die deceased idth one or moie 
paternal half brother of the deceased. The evldeoce «:gardij|g the iost 
two groi^ ifr shown in the verse reads: 

"...^ there are both hrothert andMerSi the male will have 
Aarti^two^$mil^." (Qur^dn: An-NM^ 176) 



The verse considers full siblings and paternal side half siblings. Thus, the 
sUter? of the followLt^ male relatives of the deceaflcd are to inhCTit by virtue 
of agnation by thems the deceased's son, the deoeassfs son's male child> the 
deceaseds full brother and the deceaseds paternal half brother. However, the 
sisters of other male relatives of the deceased do not share them in inheritance, 
such 35 sisters of the deceased's male nephews, the sister's of the deceased's 
paternal uncl«s, and the sisters of the deceased's paternal cousins. 

The Third Category: Agii«tioii with Other Relatives 

This category is divided into two kinds: 

1- One or more full sister of the deceased with one or more daughter of 
the deceased or with one or more of the deceased's son's daughter. 

2- One or more paternal half sister of the deceased with one or more daughter 
of the deceased or with one or more of the deceased's son's daughter. 

This is the opinion of the majority of scholars from amongst the Com- 
panions of the Prophet (PBUH), the Successors of die Companions: and 
those who came after them. They say that ihe full Asters and the paternal half 
sisters of the deceased become i^ate rdatives ^th the deceased's dat^tefs 
or the deceased's son's daughters. The evidence is illustrated in the tfidith 
thflcstatcs: 

"AM MUsA (may AUah he pleased wi^t him) was asked r^ardittg 

(the inheritance of) a daughter, a son's daughter, and a sister. 
He said, 'The daughter is to take one-half and the sister is to 
take one-half Abu Mitsa added, 'Go to Ibn Mtifs'ud and he 
)vill tell you the same! Ibn Mas'ud was asked and was told of 
Abik Mdsdi verdict. Ibn Mixs 'Hd then saidy '(If I give the same 
verdicts) I wotdd &tray and would not be cf the rightly -guided. 
The verdict I wiU give m this casewill be tkesame as that cf the 
Prophet (PBUH); one-half is for the dau^tefi one-sixth fbr the 
son's daughter so that both shares make two-thirds of the total 
estate, and the rest is for (he sister.' 

(Related by the Group of Compikers of Hfldsth* except Imim 
Mushm and An-Nas^'I) 



The agnate relative by oneself gets the whole estate If he 1* alone, as Allah, 
Exalted be says: 
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"..Altd he inheritsfrom her if ^ [dies and] has no child..'' 

(Qur an: An-Nisi: 176) 

Thus*, in this case the brother is to inherit all the estate of his sister. 
Only the agnate relative by onesvelf enjoys such a ruling, but such an agnate 
relative shares the rest of agnate relatives in inheriting what remains after the 
prescribed shares of inheritance are distributed. This is based on the hadtth 
of the Prophet (PBUH); 

"Give ths shares of the inheritance (prescribed in the Qurl&n) to 
those who are ettdtled to receive them. Then whatever remmtts 
skoi^ be given to the cbsest male relative of the deceased!*^ 

However, if nothing remains after the legal heirs take thdr prescribed 
shares, the agnate relatives inherit nothing. 

There are Hx sides for the a^ate relations; they are respectively as follows: 
fllbtioii* paternity, brotherhood, brother's som, rdatlomhip of the internal 
lindei and wtd^* which is -as mentioned before- caused by the favor the 
manimutter does for the maniunltted. The fbllovring hjodtth of the Prophet 
(PBUH) illustrate* this as he says: 

"VerUy, ^ wal^ isjbr ihe mancipatorf 

(Related by Al-Bukhirl and MusHm) 

J a case two or more agnate relatives are involved* they have one of the 
fcdlowing £>ur cases: 

The first case: They may share the same agnation side> the same level of 
kinship, and the degree ofldn^iip. la thJa case, they fihare theinheritancc 
together such a& the soiu, the full brothers and paternal undes. 

The second case: They n^ay differ in their aguadon ^de only. Thus, the 
one having the dosest side of kinahip has the priority in inheritance 
(according to ^ above-mentioned order), such as the case of a son 
and a fither. In this case, the son has mo(re priority than the father 
by agnation. 

The third case: The/ may share the same agnation aide and differ in the 
level flf kinship such as the case with the son and the son's male child. 
In this ca&e, the son has the priority over the grandson, as he is closer to 
the deceased in the level of kinship. 



The fourth case: They jiiay share ihe same agnation side and level 
of kinship but differ in the degree of kinship so that caie of them is 
strainer in decree than the other. In this case, the one having the 
stroi^st degree of kinship will have the priority such as a full brother 
with a paternal hi^lfbrotNer, Thus, the full bmtherbas the prinrlh'over 
die paternal half brothcrn as tlif full Ltrother is related to the deceased 
through the two parents wWdt the ptitei nal half brother is related to 
the deceased thioi^ tihe father only. 



Endnotes 



1 Al-BLkhki ^6732) il2/I4] and Muslim (41 t7l I^Mf. 

2 This is because the Messenger of Allah {PliUii J iaid, "lliu wuiu' (i.t;. luyaky by virtue of 
emancipatkm) is a bond like that of kLnshlpT 

3 Al-BukharT (67561 IJ2/211. 

4 The Grou;? ot" Compilers ofiiehifl/it are Al-Bukjiiiri, Muslim, A^mad, Abu EJaWid, At- 
Tlrmldht An-Has^ and Ibti iAAjah. 

5 Al-BLikhan ((5732) [12/14] and Muslim (4t 17] [6/541. 

6 Wold': The freed slaveys loyalty by virtue of eiuaiicipatlon. 

7 Ai-Bttfchirt (2535) [5/2061 andMu^Um (3767) [5/3S7]. 




Preventian from Inheritance 

(Hajb) 



This chapter has a specific importance among the rulings on inheritance 
because knowing, its details will help assign rights to those deserving them. 
On the contiar^ unawaFcnes9 irf the ruhfig» ini 

harm, as the inheritance might be given to those who are not legal heirs while 
depiiviiig the right perscmfl from it Thercforei some schokis say, 

*t ii profMted fi>r ^iost tWw do not know tfv ruUr^ on pre- 
vention (hfljb) to give afatwa concerning a matter qf^ ruki of 
ifikeritatux.** 

According to the scholars ofinberltance, '7if(/£'''meanspTeventhigsonieone;, 
who is entitled to inherit, partially or totally, from recei?iiig all his/her share of 
inheritance (according xo the rdevant rulings). 
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Pfev^ntioafrQin iiUieiil^ ifi divicled into two categories: 
Thi& First Category: Prevention by Description 

This means that someone ii tliiiriiclerized by something that causes him 
to be totaiiv' pieveiited frojn inheritance, i'he three reasons that cause one to 
be totally prevented trom inheritance are: beii^ a slave^ being a murderer, gr 
beiiig of a dififerent rdigioii than that of die deceased Hiose vfho tiave any 
of thse diaracteristics do not ii^erit, and their esdstence or non-existence 
makes no diSnvnce in this legaid 

The Second Category: Prevention by Persons 

This means that a specific person is either excluded from the inheritance 
altogether this is called "complete prevention" or ihial ihis person ii 
prevejited from receiving a bigger share of the iiiherit^ir^ce but aiiowtjj to 
receive a imallt^r Que, and this is called "partial prevention". The reason tor 
thiscat^oiy of prevention is the existeace of a peR(mwlu>i$ more entitled to 
that inheritance than the one prevented, and that is why it is called *^»revefttion 
by person/. This categoiyB divided mto seven tfpes^ 
result of the presence of msny different kinds of legal heirs and die other three 
occu r due to th e r ransi tion from one state to another as a result of the existence 
of other heirs. These scvcei types are as follows: 

First: The transition from one iyp e af a p res c r ib ed share to j wer one, 
such as the alteration of the hosband's share from a half to a quarter. 

Second: The transition from one category of agnation to another one 
that is lower, such as the alteiiition of the (full or the p^tternal half) 
sister from being an aguiite with other relatives to beii^ an agnate by 
other relatives. 

Tllirdt'l'he: Iriiiisilion Irom bcingcnlilkd lo;i prfscribed share' to a category 
of agnation lower than tht; prescribed siiare, such as the alteration of the 
female hdr foun bei^ entided to inherit a half as a prescribed share to 
beii^ an agnate by other relatives, 

Fourdk: The transition from being entitled to inherit by agnation to 
inherit a smafler prescribed ^lare, midi m the alteration of the Either 
or the paternal grandfather from the inheritance by virtue of agnation 
to die inheritance by virtue of a prescribed share. 
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Fifth: The increase in Ihe niimbtr t)f kj^nl lii^ir^^t a a particular pre scribed 
aharc, such as the increase in the number of vrives sharing the same 
one-fourtli or one-eighth ofthe estatCL 

Sixth: The increase in the nuinber of legal heirs in agnation, such as the 
increase of agnate hdrs In Glaring the whole estate or the remainder 
after distrihuting the prescribed shares. 

Seventh; The Increase in die number c^k^faeh« u a result of the 'ani ' 
mdi as the increa^ of the number of thoK entitled to i^^scdbed «ha^ 
m cases ofthe ^awL Thus, each one of these legal heirs is to take his legal 
share leduced in amoimt osa result of this increase. 

Prevention is governed by some rules as follom: 

The first rule: Whoever is rekttd to the deceased ihroLc^h n CL-rUiin 
person is prevented tram inheritance by the same person (bearing in 
mind what has been previously mentioned in this regard), such as the 
case cf a soifs male diUd with tlie son» the maternal grandmother with 
the mother^ the paternal grand&ther with the fethei; and hfothers with 
the fsLther 

The secand rule: In case two or more annate helr» are invdvet^ the one 
who closer in the agnation ^de will have the priority in inheritance. 
Hence> if there is a son ^ind ?i father or a paternal grandfetherj the 
agnation h ckimcJ to the -r^on as he in. ofthe closest sUie. In case they 
both ihare the same agnation side, the closer one ta the deceased has 
the priority over the othet as in ttie case nf a son and a soil^ mala 
diild, or the case of a full brother and the son cf another full brother, 
and so forth. If the relatives involved are equal in their agnation side 
and level to the deceased, theoneofrhe stronger degree of kinship has 
the priority in inheritance, SLich as in the case of a TliII brother and a 
paternal half brother. In this case, the full brother has the priority over 
the paternal hdf brother, as the full brotlier i$ rdoted to Ihe deceased 
through the two parents while tlie paternal ha^ brother is related to 
ihe deceased through the fether only* 

The fhiid rule; This rule concerns the coooplete prevnitiwi. An 

ascendant heir is not to be prevented from the inheritance except by 
another ascendant heir. For exainple, a paternal grandfather is only 
prevented by a father or another paternal grandfather who is closer 
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to the deceased. Also, a grandmother cannot be prevented except 
by a modier or another grandmother who is closer lo liie dece^ed. 
Likewise, a descendant heir is not to be piemtted frcnn tiie inheritance 
except by another descendant heir. For example, a son's male child 
is only prevented by a son or another grandson of a higher level of 
kinship. In addition, the collateral relatives, namely the brothers and 
their sonSy and the paternal uncles and their sons, may be prevented by 
ascendant heirs, descendant hdrs or collate rdactivesw For example, 
Ihe pstemal half hrodiers of the deceased are prevented from the 
inheritance by the deceased's son^ a deceased^ encfe male childn and 
so forth in descending lineage. They are also prevented by the fether 
of the deceased or the deceased's paternal grandfather (and so forth in 
ascending lineage), according to the soundest opinion of scholars in 
this regard. Moreover, the paternal half brother(9) is prevented from 
inheritance by a full brother and a full sister if she is an agnate idatlve 
with another relative. Thus, the paternal half brother, as iUustratedk i* 
prevented by ascendant^ descendant and collateral relatives. 

Again* it i a important to si ress th at the i ssue of pre vention from inheritan ce 
(fto/b) is very imporiani;; therefore, whoever is assigned to givtjhtwa regarding 
the rules of inheritance should be completely weh- versed in its ruling and even 
apply them practically lest he should give a mx^ng fiitm and coofiequently 
change the legal rulings of inheritance and deprive die legal heirs from dieir 
rights. And Aliah is the One Who grants success. 

Endnotes 

1 '^u'f: An increase 111 iJie number of diares and a dfiTcaae Id their ai^ 
to Uie deserving parties. 



Inheritance of Siblings with the 
Paternal Grand£cither 



With regard to this case, Imfirin Ahm^ni^ IiTUum Ash-Sh^ft'i and Im^m 
Malik adopted the opinion staled by Zayd Ibn Thabit (may Allah be pjeased 
Vfitk him). A\sOt AM YOsnf and Mi^l^nimad Ibnumastttii die two Di9dples 
of IniAm AbA ±]ani^ as wdl as nuuiy of the men of rd^^^ 
adhered to this opinion. 

According to this opinion, there are three cases of the sibling 
cidstii^ with the paternal graadfacher: 

1 - Tlief micf be fun «iblif]^ 

2- Hbfff maf be paternal half dUii^ 

B-'Hiey may indnde bolh typsi, fnQ siblings and paternal half sibliiigA. 
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Iii^llfl respKt, if th^ $ibliligs with tlie paternal grandfather are either full 
or pateroal half siblings, the grand&llier has two cases with them: 

"^le first case When there is no other heir by virtue of prescribed share. In 
^ .Uaj^^caset^^Eiere are three cases for the paternal grandfirthcr as Mows: 

^^^^■l^tes the muqAsttttuth^ entitles the paternal grandfather to get 
more thatk one-third of the estate: The criterion of diis case is that 

th« siblings' share is less than double the pateroal grmd&lhei^s share. 
"For example, their share can be equal to one and a half of the paternal 
grandfather^s share or less thitn that This case mvolves five iwim: 

1 ' The deceii^ed H paternal grandfather and one sister of the deceased; 
in this case, the paternal grandfather gets two- thirds of the estate. 

2 - The patern I l iin d h I liei li nd one brother: in this case* the grand^- 
ther gets one-half of the estate. 

3- The paternal gnindtktfier and two sisters; in this case, he gets half 
the estate (similar to the second form) which is more than one-third. 

4- The paternal grand fatli cj wwi three sister^ in this case* he gets two- 
ftfths^ which are more than one- third. 

5- The palernii] grandfether Awd one brother and one sister; in this 
case, the grand father gets two- fifths, just like the fourth case. 

B) When the patcrna \ g ra ndfaiher gets one-thi rd of t h e estate, wh ether 
through the iimqasnmah nr not. The criterion of thLs case is ihaL the 
siblings' share is double tiie paternal grandfather's share. This case 
involves three forms; 

1 - The deceaseds paternal grandfather and two brothers 

2- The paternal grandfother and one brother and two sisters 

3- The paternal grandfather and four sisters 

In these forms, the paternal grandfirther gets one- third of the estate, 
whether throngli the muqast^nit^h or not. With regard to this issue, there 
is dis^eement among scholars, whether the paternal grandfather 
is to receive his share, wiiich is one-third, through the muqAsamah 
as an agnate relative or receive it as a prescribed share, or that he is 
to be given the option to receive it thtiDugh either of the two ways. 
Some scholars give preponderance to the opinion that the paterrial 
grand^ther is to receive one-third of the estate as a prescribed share 
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rather tjun the mtiqAsamak This is becaiue coosidedng th^ pr^crlhed 
share, whenevier possible^ Is worthier, Ibr th« presciib«d share has 
more consideration. Moreover, those entitled lo prescribed shares are 
given preponderance tO the agnate relatives. And Allah. Exalted be He^ 

knows best. 

C) When one-third of the estate yields more than the ^are that the 
paternal grand^ther will get through the muqdsamah. in this case, 
the paternal grandfather gets one- third of the estate as a prescribed 
GhAre. This is when the siblings^ i$ more than double hi« share. 
However, there are no limited forms for such a casC) unlike the two 
previous cases. The least number in such a case is the existence of the 
deceased's paternal grandfather and two brothers and one sisten or rhe 
paternal grandfather and five sisters, or the paternal grandfather and 
one brother and three sistets, and upward 

The second case: When there is one entitled ro a prescribed share 
besides the deceased's patmud grand&dhe^ and sdbUngs. Iheie are 
seven cases for the paternal grandfather as ibllows: 

A" He is to get bis share through the muq^soMak 

B- He is to get oi^third of the remainder of the estate (after the 
prescribed shares are distributed) 

C- He to get ooe-siirth of the estate 

D- When his share through the muqdsamah \& equal to one-third of 
the remainder 

E-Whenhisfibflretluou^^mtf^d^samiaAiseqimltooiie-siKt^ of the 
estate 

F-When his pmcribed one-slxtiL oflhe estate la equal to one-third of 
the remainder 

G- When his share through the muqitsamth is equal to cme-«ssth of 
the estate as well as one-third of the remainder 

Tb tadde these cases in detail, they are as follows: 

A- The paternal grandikther is to get his share through the muq^fomh 
when his share through the nwqAsttmiih is more than one-third of the 
remainder of the estate (after the prescribed shares arc distributed) 
as well as one-sixth of the estate. An example of this case is when the 
decea&ed has left a husband a paternal grandfatlier, and one brother. 
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That iA, when the prescribed share amounts to tuUf the estate (that 
goes to tihe husband) and the sibJiiigsi' share is less tihan double the 
patenial grand^ther^ ^Lare. 

In Ihis casei the paternal pand&ther is to get hi^ share thioogh the 
mw^^Uomo/i e«^fema!nder of the estate is 0(ne-half, 

half to the husband, Th is remaining half is to be equ^y di^^ded between 
rhe paternal grandfather and the brother (due to the muqdsamah). No 
doubt that nnc-ffiijrth the estate is more than either one -third of the 
remainder or one-sixth of the estate. Thus^ the estate is to be divided as 
Mows: one-half Is die husband as a prescribed shsat, one-fourth 
is for the paternal grand^tber, andotie-fouith is ^ ihe brotber. This 
can be ilkstraCed in the fonowii^ table: 













Husband 


















1/4 



B- The paternal grandfather is to get one-third of the remainder of the 
estate (after the prescribed shares are distributed). This is when one- 
third of the remainder iH more than the share received through the 
muqdsamah and more than one-sixth of the estate as well An example 
of such a case is vrben the deceased haa left a mothei^ a paternal 
grand^ther and five brothers, and suchlike cases when the presoribed 
share is than half the estate (namety one-fifactb, whkb goes to die 
mother in this case) and that the siblings' share is more than double 
the paternal grandlather's shares 

The paternal grandfether gets one third of the remainder of the 
estate (after the mother gets her prescribed share, namely one sixth) 
in this case as the remaining five sixths are to be distributet! among 
the paternal grandiather and the five brothers. £o> the paternal 
gmnd&dwr gets one-thiid of the five-sjxdu that equals (1%) and the 
five brothers take Ibe other tvro thirds of the five-sixths. Umkmbtedly; 
the one-third of the reminder going to the paternal ^andiather is 
more than the share he would have got through the mucfdsamah and 
also more than one-sixth of the estate. However; one- third of the 
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remaining tlve-sixth is not a natural number, Therelbre, for easier 
calculations] we can get the cQinmon denominator by multiplying 3 
by 6 and deal with case as an Id-slmre estate. Thus, the mother gets 
her prescribed share (otie^sixth) that equals thi^ee shares, I.e. 3/ IB. 
The paternal grandfather gets one-third of the remainder, which 
equals five shares, i .e. 5/ 1 8 . 'llie five brothers get the other two thi i d ^ 
of the remainder, i.e 10/ IK; each gets two shares, Le. 2/ IS. This can 
be shown in ilie following lablci 







Mother 


1 


3 






1 ''' "J-' 






yA . '- 


10 (2 for eiuii) 



C- The paternal grandfather is to get one- sixth of the estate when 
one-sixth of die estate is more tW tha shate he would have gc^ 
through the muqAsamah and also more than one-third of ihe 
remainden An examplf of this case is when the deceased has left a 
hu^bnnd, a mother, a paternal grandfather and two brothers, and 
suchlike cases in which the prescribed shares reach two-thirds of 
the estate and that the siblings' share is more than the share of the 
paiernaJ grandfather. 

The paternal grandfather is to get one-sijxth of the estate in this case 
as the husband gets one-hEilf o£ the estate, ihe mother gels one-sixth, 
and the ren^ining third of die estate go to the two brother and the 
paternal gnmdikthec. Undoubtedty^ tibe oiie-«i3cth that goes to the 
paternal grand&^er is naore than one-third of the remainder and 
also more than the share he would huEve got through the Muq^amah. 
However, dividing the rentciining one-sixth of the estate is not a 
natural number. Therefore, for eaj^ier calculations, we can get the 
common denttminaLOr hy mulLiplying 2 by 6 and dtal wLLh ca$t aS 

a 12-«hare estate. Thus* the hu^Mmd gets his one-half of the estate, 
namely six shares;, i.e, 6/12. The mother gets one-sixth of the estate 
which is two shareS: i e, 3/ 1 2. The paternal gran dfatlie r gets one-sixth 
of the estate as wcllj which is twn shares, i.e. 2/12. The two brothers 
get two shares, i.<;, 2/12: one shasG for each. This can be illustrated 'm 
the foUowmg table: 
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6X2 


12 shares 








Mother 


1 


2 




1 






1 





D- When the paternal grand^the^ ahare through the muqdsamdt is 
equal to cme-tiiird of 1iie r£mfdn4er of the estate (after tfie p(t^e«cribed 
shares are dUtributed) and also more than one-sixth of the estate. An 
example of this case is when Ihe deceased has left a mother, palernai 
grandfather, and two brotherSj and suchiike cases in which the 
prescdbed ahafes are less than half the estate and the siblings' share is 
double the share of th& paternal grand^her 

The paternal grand&thef^ shaire through the muqd^mt^ is equal to 
(me^^drd of die remainder of the estate in thiA case as die inodieT 

her one-sixth as a prescribed share and the remaining five-sixths go 
tf> the [li^ternrtl grandfather and the two brothers. The one-third of the 
rctnainder equals {W},), which is equiil to ihe paternal grandfather's 
share through the muqasamaK However^ one-third of tlie remainder 
IB not a natural number. Therefore, for eauer calculations, we can get 
the common den o]i^ i n a tor by multiplying 3 by 6 and deal with case as 
an If^ share estate. I'hus. the jiiothor gets one-sixth of the estate as a 
prcAcrtbcd share, which is {3/18). The paternal grandfather gets five 
shares (5^18) either through the muqasam^h or as one-third of the 
lemaindei; The two brothers get ten shares [10/ IS): five diares (5/18) 
ibr eaefa . This is shown in the following table: 









Mother 


I 


3 


PLitemal ^randfatbex 








3^ !i 


ia(5£Meadh) 



E- When the paternal grandfather's share througli the muqasamah is 
equal to cne-slxdi of the estate and that each yldds more than <me- 
third of tlie remainder of the estate (after the prescribed shares are 
distributed). An example of this case is when the deceased has left 
a husband, a grandmpther, a paternal grandfather, and one brother. 
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and suchlike cases in which the prescribed shares are equal to two- 
tMrds of the ^tate and the existent siblh^ share is eqiul to that of 
the paternal grand&ther. 

The paternal grandfiathet^s share diroi^ the muqdsmrMh is equal to 
tme-fiixth of the estate in this case as the husband gets cme-half of the 
estate as i prescribed share and the grandmother gets one-sijcth. The 
remaining two-sixths go to the paternal grandfather and the brother; 
the paternal grandfather gets one -sixth of the estate either through the 
muqAsamah or as a prescrH)ed share, and the other sixth goes to the 
brother; lliis is illustrated iir tlie foUowii^ table: 




Paternal grandfather 



F- When his prescribed one- sixth of the estate is equal to one-thirdof the 
remainder (after the prescribed shares are distributed). An example of 
this caae k vriien the deceased hais left a husband a paternal grandfather 
and three brother^ arid suchlike cases in which the prescribed shares 
are equal to one-half of the estate and the fiU>linig5' share is more than 
double the share of the paternal gnmd&ther. 

The paternal grand^ther's prescribed one-sixth of the estate is equal 
to one-third ofihe remainder In this case as the husband gets the one- 
half of the estate as a prescribed share, and the paternal gr?tndfather 
and the three brothers share the other half. In this case, one -sixth of the 
estate is equal to one-third of ifee remainder. Hmvevei^ one-third of the 
Fcm^der 1« not a natural numben Th^efbre, for easier calculations, 
we can get the conunon deiKtminator by multiplying 2 by 3 and deal 
with case as a 6-share estate. Thus, the husband gets three shares, Le. 
one-half of the estate; (3/6). In the same way, we get another common 
denominator by rnultiplylng 3 by 6 and deal with the whole case as 
an 13-share estate. Accordingly* the husband gets half the estate (nine 
shares) as a prescribed share, namely (9/lS)> the paternal graftd&ttier 
gets th ree shares (3/18)) and the three brothers get the other sfcc shares 
(6/13), This can be illustrated in the following table: 
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1 


- 3 


9 



















G- Wlien the patent;!! grandfathers share through the muq^samak is 
equal to one-sixth of the estate as weli as one-lhi rd of the remainder 
(after the prescribed shares are dlsttibatedj . An example of this case 
is when the deceased ha$ l^ft Is & husbaad^ a paternal graiu^tber 
and two brothers, nd s uch! i ke cases in vrfiich the prescribed shares 
equal hfilf the estate and the siblings' share is double that of the 
paternal grandfather 

The paternal grfindfethers share through the muqdsatmh is equal to 
one-sixth of the estate as well as one-third of the remainder in this case 
as the hoaband gets half the estate and the remaliiing half goes to the 
paternal grendWier and the two brothers. Thns^theone-thini of the 
remainder, the paternal grandfather's share throngb the tnit^amah 
and the one-sixth of the i^stnte are all equal. However, one-third of the 
remainder is not a natural number. Therefore, for easier calculations, 
we can get the common denominator by multiplying 2 by 3 and deal 
with case a« a 6-$hare estates Sch the husband gets three sliaKS (3/6), 
which represent half the estate> the paternal grandfather gets one share 
(1/5) and the two brothers get the remainii^ two shares (2/6); one for 
each. See the ibllowing table; 



j^usband 


1 


3 


^^voblfqft^wjrfi 




3 CI e«fh) 



Note 

As for the remainder of the estate after the prescrttied shar^ are distrib- 
uted, there are four cases hr the paternal grandfather: 

(1) If the remainder is more than one-sixth of the estate^ the paternal 
grandfather gets the largest share of the three alternatives, namely the 
muqdsamahj one-third of the remainder or one-sixth of the estate* 
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(2) If the remainder equals one- sixth of the estate, then it goes to the 
paternal grandfether as a prescribed share. 

(3) If the remainder is less than one- sixth of the estate^ the paternal 
grand^tiier is entitled to get one sixth of the estate as a |n<e5cribed 
share, and SQ the case is subject to the rules of awl*, 

(4) If there h nothing left for the paternal grandfather after dividing the 
prescribed shares, then the paternal grandfather is entitled to get one- 
sixth of the estate a& a prescribed share, and so the case is subject to the 
rules of awi as in the former case. 

In the last three cases» the siblings have no Fihares^ except for the sifter in 
the case called the Akdariyyah^ on which we will elaborate later ^ 

Note 

In some caseSj the paternal grandfather gets one-third of the remainder 
by analogy with the mother in the two cases known as the Umariyyatdrt 
(the two rulhig$ attributed to ' Umar Ibnul-Khai£jab). This ]s because both 
the paternal grandfather and the mother are considered ascendants of the 
deceased On the other hand^ if there is no a legal heir entitled to prescribed 
fih^fs, each of the paternal grandfather and the mother gets one-third of 
the estate. 

If there is A legal heir entitled to prescribed shares, the pabemalgrand&ther 
gets one-third of the remainder and ihe remaining part ^es to the siblings. 

When there are siblings, (he paternal grandfather is not to receive one-third 
of the estate, as this will cause harm to the shares of the siblings. The paternal 
grandfather gets one-sixth as he dnes not get less than one-sixth despite the 
existence of the dece^jsed's son[s), who is the most entitled inheriting heirs. 
Hence^ with greater reason, the paternal grandfather's share does not decrease 
with other heirs ^ 
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Endnotes 



I'^tbliiig^beivrefi^otdytodiefunslbliiigsorthehalf ]^ Le.lheyniustbe 

from the SLunc father, 

2 Muqasamah: It mtans that the paternal gr^ndfatbei is regarded as one of the siblings 
Ln mhefitifu% 

3 See: 'Al-Fawd'id Al-hiiyyah' p 2 1 -32 and TSfinrft A^-^umMti 'AW Ar-Ral^tfyyak 
Haifiiyiit Al-Bdijurl' p. 134-138. 

4' Awl: An increase in the number of shares and a decrease ir their amounts according 
to the desemng partl«9^ 

5 The Akdariyyah The case ijidudiiig a busbmd, a motha; a patemai graiidfflflier and 
one full sis teL 

6 See footootes in AJ-J^r^il^ p. 135. 

7 S« Al^'AdhbAlr-md (1/1 10), 



TheMu'dddah 



What ha^ beea pre viou^y discussed, ijaindy the kUieritance of d:ie paternal 
grand&ther besides flie skUinpi, is rdsted to the case of die cxutence of only 
one type ofdblingfitdtberfuUsiblhagsorpiitanw^ 

when there aie a paternal grandfather full sibUngs And paternal half siblings* 
then the full sibl i ngs count the! r pater ii al half s ibl i rigs i n th r favor again&l the 
peteinal grandfather to decrease his share, Then^ after the paternal grandfather 
takes hU share, the full siblings take the share of the paternal lialf siblings. If 
then is only one full suter oistiii^ she gets her prescribed share in and 
die remainder goea to the paternal half sIMlogs. 

Thus, the full sLblLng counts the paternal half sibling against the paternal 
grandfather, as they both types of siblings share the sarne father, and that the 
side of the mother of the full siblings is blocked by the existence of the paternal 
grandfather. So, the full sibling counts the paternal half sibling against the 
paternal gmidfathei to decrease the latter^ share in case he gets ttdirough the 
muq^sinnah so that he gets at most one-third of the estatCi or one-diird of the 
reirtamder of the estatet or one-sdxdi of the estate. 



Another reason behind the mu 'oddah is ite the full fiibling^ and the 
patemal siblings are equally related to the patcfnal gj^d&thei; as they 
all are his sOn'l} clulSi<eni Thus, the paternal half aQ)ling« are considered in die 
division of the estate, which is not in favor of the paternal grandiathec After 
the paternal grandfadier*s share decreases (due to the existence of the paternal 
half siblings), the full siblings block the paternal half siblings and take their 
sharej if thtre is no paternal grandfather^. 

When i8 the Mu ' Mdah CoimderedT 

Hits method is effected when the full siMlngs^ shai^ less limii double the 

paternal grandfather's sharC: and that the remainder after distributing the 
prescribed shares is more than one-fqurth of the estate. But if the siblings' 
share is equal to double the paternal grand^ther's share qr more, then there 
will no need to appl)r the mu dddak. 

The Poms of the Mu 'Mdah\ 

lliere are sixtjr-^^it cases in i^kh the roediod af the mu ' ^rfoh is ^li^ 

The reason for restricting the forms of the mu dddah Co such a number is 
that the full siblings' share must be less than double the paternal grandfatiier's 
share. There are only five forms in this regard, and they are as follows: 

1) A paternal grandfather and one full fister 

2) A paternal grand^ther and two full Bj$t£rs 

3) A paternal grand&ther and three iuD sisters 

4) A paternal grandMher and one fiill brother 

5) A i^lemal grandMier and one full brother and one M sister 

These five forma may hivotve pttemal half siblings so that the «ihlingiS* 
share may reach double the share of the paternal grandUker or less. 

1) A paternal grandftther and one fnH fttoter ; Hils fofm Invoim 
five possible cases as follows: 

• One full sister and a paternal half fiister 

• One ftJI sister and two paternal half sisters 

• One full sister aiid diieij piitC]'nLil half sisters 

• One full sister and a puivrnul half brother 



One fiiU sister and a paternal half brother and a paternal half sister 
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2) A pflteinial grand&ther and two fvU sisters: This ibnn involves 
three possible cise& as follows: 

• Two fUl! sisters and a paternal half sister 

• I'wo full sisters and two paternal half sisters 
« Two full sisters and a patenuil half brother 

3) A paternal grandfather and three fitll dsters: This form involves 
only one possible case: 

• Three full sisters and one paternal half sister, 

4) A paternal grandfether and! one Inll brother: This form in^ves 
three possible cases as follows: 

• One foil brother and one paternal half sister 
» One full brother and two paternal half sisters 

• One foil brother and one paternal half brother 

5) A paternal grandfather and mw full brother and one full dster: This 
foma irmjjfves one possible case; 

■ One foil brother and one foil sister and a paternal half sister. 

The above-mentioned are thirterai cases, all of which may or may not 
include legal helis who are entitled to prescribed shares. In case there axe 
heirs entitled to prescribed shares, their prescribed shares may be one of the 
followii^: 

> One-fQQTth 

> One-sixth 

'r- One -fourth and one-sixth 

> One- half 

By adding the case ttiat does not include an heir entitled to a prescribed 
share, they become five cases. When these five cases are multiplied by the 
thirteen cases mentioned above, the total cases are 5ixty-five. 

As for the sixty-sixth case, it involves a paternal grandfather, siblings, and 
two heirs whose prescribed siiiirt?; uro on t;- half and one -sixth of the estate for 
eachn An example of this case is the following; 
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• A paternal grandtiither* one dvoghtei; a $oii's dao^iten om full $JSter* 

find one paternal half sister. 

As i^ards the sixty-seventfa case, it involves prescribed heo's who 
inherit two-thirds of the estate along with the siblings and the paternal 
grandfkher. This can be illustrated by the foUowing example: 

• A paternal grand^ther, two daughters^ one full sister and paternal 

haJf sister 

As for the stxt y-eighth case* namely Ihe last one. It indudes two prescribed 
heirs entitled to one-balf and cme-dgbth of the estate, aloi^ with the 
siblings and the paternal graiid£ither> such as the fbllowii^ case: 

• A paternal grandiWthar, one daughter, a vn£e, die full sister, and one 

paterml hfllf sister 

Is there any possibility that the paternal half siblings get any share 
along with the full siblings in case of the ntu ^Mdtdtf 

If th« full (iblings incltide a male brother* or two or moi^ M sifters, then 
tliere i$ no possibility tiiat the paternal half siblings can get any share of the 
estate. However^ if there is only one full sister^ she gets her ftiU «hare even if 
it reaches half the estate (as previously mentioned), and if there is somethhig 
left, it goes to the paternal half siblings. 

Among the cases in which there is something th^it may be left for the 
paternal half sibl t n gs are the fou r ca^es j udged by Zayd Ibn Th^ii, so ihey are 
called the Four Zaydj Casies. They are as folluws: 

1- The Ashnyyah (i.e* using a common denominator of lOj decunal): 

This case includes a paternal graiidfatber* one full sister» and one 
paternal half brother. Though these persons are entitled to take five 
shares of the estate, it is called 'Ashriyyah^ for a common denominator 
of 10 LB considered in order to reach a natural numbers 

The reason of considering a common denominator of 10: The full 
sister ia entided to take half the estate: however, there is no integer 
noraber resulting wkm dividing the numb*!' 5 (shares). In order to 
settle this issue, (2) is to be multiplied by 5 (the number of shares) that 
ends up as 10 shares. Thus, ihe paiernal grandfather gels two-fifths (4 
shares), the fiill sister gets half (5 shares), the paternal half brother gets 
the remaining one share. See the following table: 
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10 shar^ 


Paternal grandfather 


2 


4 


Fult sister 


1% 




Paternal biotlier 


V2 





2- The ^hhrtniyyah the ca§« depending on using a common 
4aicniiiiist»r 20)! This is lAen there are a paternal grandfather, 
one full sister and two paternal half sisteis. So, the principle of 

division is 5 (tTie number of shares, bearing in mind that a niale'« 

share equals that of rtvo females), similar to the above case. That Is, 

the paternal grandfather gets two shares through the muqasamah, 

and the flill sister gets haJf the estate- However, there is no integer 

resultiiig from di'vidii^ five ahaies by 3 to ^ve the full sister her 

prescribed half. Therefore* for easier calculations, is to be multiplied 

by 5 (the number of shares), which results in ID shares. So, the 

paternal grandtather gets four shares (2X2 4), and the full sister 

gets half the estate, nanitly five shares. After th at, there is one share 

left diat goes to Ihe two paternal hah' sisters and it is to be equally 

divided between them. However, there is no integer by dividing 

such remaining share, so 2 Is to be multiplied hy the 10 (the first 

common denominator in this case) that results in twenty (the new 

cotnmon denominator), in this way. the paternal grandfather's 

share is eight shares (4X2 8), and the full sister^s share is ten sliares 

(5X2 10), Hen, the two paternal half sisters get the remaining two 

shares (2X1 2), i.ei one share for eadi. Tills can be lUiMrated in the 
folknvMg table 





SX2 


10X2 




Paternal grandfather 


2 


4 




One M sister '^^^ ' 




-— ■ J- ■ 




TVvopattmal liaLf listers 
'if 1 1 I 'fill' ' ' .1 ■ t .. . 




1 


2 (1 for eacti) 



Moteofver, thia issue on be settled by foJlofwing another method. 
Iliere arc five shares: the paternal grandfather receives two through 
the mu^samah, the full sister gets half the estate, namely (2%) 
shares. Thus, there isi only a ha If share (1/2 share) remaining for the 
two paternal half sisters, so each of the two half sisters gets a fourth 
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share (1/4 sh&re). In order to avoid fractions, 4 is multiplied by 5 
(the numte of sliarts) that results hi 20 shares (i.e. using 20 as fl 
common denominator). The paternal ^*ftndfather gets eight shares 
(2X4 8). The full sister gets half the estate, which equals 10 shares. 
The two paternal half sisters get two shares: one for e^ch. 

3- The Abbreviated Case of Zayd: iTiis case includes a mother, a paternal 
grandfather, one M\ sister, one pate rnal half brother, and one paternal 
half sister. It is so called because the common denominator in this 
case IS 108 according to the muqasamah, and it can be abbreviated 
through dividing it by 2 ^ results in 54. For more iHustiatiai^ lie 
miiin rmniber of shares is six, for the mother gets one-sixtfi of the 
estate, and the remaining fiw-sixths are divided among the paternal 
grandfether and the siblings througJi the muqdsatnah. Therefore, 
there must he six shares according to their number (a males share 
equals the share of two females); however^ the remaining five- 
siiths cannot be divided by six. So> 6 (the common deaomhiator) 
is to be muk^ed by 6 (their number of shares) so the result is 36 
fihares. The mother gets one-sisth, namely equals 6 shares (6/36). 
The remainia^ shares are fivc-sixth of the estate, namel)' (30/36), of 
which tlie paternal grandfather gets ten shares (10/36) through the 
muqfisamak. The full sister gets half the estate that equals IS shares 
(18/36). The remaining two shares (2/36) are to be divided among the 
paternal half brother and the paternal half sister. Howeveii the two 
shares (2/36) cannot be divided by three (for the male gets double 
the share of the female), so 3 is to be multiplied by 36 (the common 
denominator) that results in 108 shares (as a new denominator). 
Thus, the mother takes 18 shares (6X3 IS). The paiernal grandfather 
gets 30 shares (10X3 30), The full sister takes 54 shares (18X3 54), 
The paternal half brother and paternal half dster get 6 shares (2X3 
6); the brother gets 4 shares arid the sister gets 2 fihares (for ^ mole 

gets double the share of the female). 

After dohig such a calculation, we find that both the shares and the 
common denominator (108) can be divided by 2. resulting in (54) as 
a new common denominator Thus, the mother gets 9 shares, the full 
sister gets half the estate, namely 27 shares, the paternal grandfather 
gets 15 shares, lh& paternal half brother gets 2 shares and the paternal 
half sister one share. See the followir^ table; 
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36X3 


10>S shares 


54 shares 


Mother 


1 


6 


IS 


9 


Paternal gr^B^gm^ll^ 






30 


15 


FuJI sister 




IS 


54 


27 


Paternal lialf brother 










Paternal half sister 






2 


1 



4- The Jis'tniyyah of Zayd (i.e. the case depending on using a common 
denominalor 90): This case includes a mother, a paternal grandfather, 
one fuU sister, two paternal half brcrtheis, and one paternal half sister. 
It i£ called Ih'tniyyah as tlie common denomuiator in audi a case 
is ninety. 

lite ivtuon for using the conuiioii demiiuliMtor 91k One-thud of 
the remidnder of the estate;, ^ter gtvtog one-sixth of the estate to the 
mothei; is tli£ best share for the paternal grandfather. Hjat is, the 
common dengminator between the one-third (of the lemaijidtt) and 

the one-sixth (entitled to the mother) is IS. Moreover, we can consider 
the common denominator 6 (to specify the one-sixtli tif ihe mother). 
After the mother gets one-sixth, the remaining five -sixths do not 
have a thkd as a natural number integer). For easier calculations, 
we multiply 3 by 6 that results in 18 as a common denominator 
The mother gets one-sbtth that equals 3 shares (3/18), The paternal 
grandfather gets one-third of the remainder, i.e. 5 shares (5/18), The 
full sister get& half the estate, i.e. 9 Fihare& (9/18). The remaining share 
cannot be divided among the paternal half siblings. Therefore, 5 (the 
number of sibUngs' shares as ihey are two males and a female) is to be 
multiphed by 18 (the common denominator) that results In 90 (the 
n^w common denominator): 

> lliemother gets 15 shares C3X5 15) 

> The paternal grandfather gels 25 shares (5X5 25) 

> The M sister gets 45 shares (9X5 45) 

> Th e two paternal half siblings get si uires ( 1 XS 5 )^ each of the two 
brijtliers gets 2 shares and the si&ler ^ets the i eniaining one share. TJii* 
can be illustrated through ihe two following tables: 
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Mother 




15 


Paternal gmndSfe^^ 


. 




Full sister ' ' ^ ' 


9 


45 






Bp 




One paternal half sister 


m 










6X3 




90 shares 


Mother 


1 


3 


15 


paternal grdiid father 




5 






5 


9 




^^Qgg^l half brotbers 


1 






1 OnepBlnDBdihal£sifite(r 


ill 


m 


■ 


. !■ . ■ ■■tli\ii - 1 



After elaborating on the issues and cases of inheritance, there is nothing 
leA except U rekted to the subject of Inherittmce CalciiUtioi]^ It 
invcdves of tbe topics of calcutfttion^ mun&sakhah^ and diviuon of the Cfitatei 
which are detailed in the books dedicated to tackling the preKiibed shafes of 
inheritance, 



Endnotes 



1 The Mu "dddoA; DecrnBuig the paternal grandfiMher^ shore ty the loll dbUi^ througb 
the existence the paternal half siblings, and then blocking the patEEiui half oOilii^ hf 
the tuU siblings as the lattt^r ate worthier iji inheritance. 

l^' Al- Adhh Al-md ( 1/ 1 14). 

3 Mm^akhah refe rfi the process of re-dhdding the CBtate hi case a kgal heir dies before 
the division of the inheritance of the first deceased. In such a cast> the inheritance is to 
be re-divJded taiung into consideration the death of that legal heir according to certain 
tcguladoiu. 



Dividing Prescribed Shares 
According to Assumption and 
Precautionary Procedures 



As for all the issues of inheritance discussed above, they relate to cer- 
tainty (rfthe d«ath of the iiilMTited person tmd certainty of existence of the 
inheritors. Those issues do not Invohre any problematic bsues z& regards 
the dtrision of the estate. But here we will shed light on some problematic 
issues in which neither the case of the inherited person nor the case of 
the inheritor is decided. That is, there may be uncertainty concerning the 
eadstence of some heirs, such as the case of the fetus, drowned persons^ 
those who are killed under collapsed buildings, the missing perwns, and 
the like. Moreover* such problematic issues may be related to the gender 
of the heirs^ whether the heir is male or femak, such as the case of the 
hermaphrodite and the fetus. 
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Owing to the uncertainly in such cases, there are special chapters dedi- 
<^(feBd fin: siich Issuoin the siudf of inlientaiice enttded The Cha^tet^ of 
lares ^idcfading to Assumption and Frecsutkm^ FioceduresT 
Mows? 




3- The missing person 

4- The drowned and those killed under collapsed buildings 




I 



CHAPTER 




Inheritance of a Hermaphrodite 



According to the scholars of inheritance, the hermaphrodite is the person 
who has both the sexual organs of the male and the female, or the person who 
has not any at olL 

A hennqdiFodjte hdi can be related to the deceased as a <le&ceiidaiit a 
sjbhiig,a &ther^ sibliI^^ or an emancipated slave: All audi people can be either 
tnales or femtdes. However^ a hermaphrodite cannot be a father, a mother, a 
giandfalhen or a grandmother, as the sex of each is already known. Further, 
it is unreasonable to that a husba;id or a wife is a hermaphrodite, as ii is 
inqieniussible to co[idud« the inmiag« of sudi « 
is not dcdded 

AHah, Exalted be He, created humankind as males and femnles. ABah, 
Exalted be He, 

created from it its ttiaU ami t^sptrscdfrom both of them many 
mm and w&ttutt,." (Qur'^ An-Ni££: 1} 



i 
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Allafi, Exalted be He^ also saysr 

"Tb Allah belongs the dominion of the heavens and the earth; 
He creates what he wtUs, He gives to whom He wUU female 
[i^ildren], and He gives to whom He wiEs mala." 

(Qur^ftn: Ash-Shiirf: 49) 

Needless to say, All^h has shown and explained the rulings pertiiining to 
each gender and He did not state the case of the liermaphrodite^ This means 
that « person caimot be cailled a mkle and a fmiale &t the same tim^ u there 
U di$crepwy between the featuies of each gender. In order to dj£tiiigui$h 
between th« two sexes, Allah, Exalted be He, set distinctive features; however, 
some dubinusness and confusion roight happen due to the existence of both 
the male and female sex OJ^anSn 

Muslim scholars u nani mously agree that hermaphrodites inherit according 
to the most predominant features they have of the two sexes. For example, 
a hermaphrodite who urinates from the male organ is to inherit the share 
of a male, and the one who urinates from the female organ is to inhedt die 
share of a female. This is because, the sign of urinating is amongst die most 
common and indicative sign£ designating one's seic, as it is a natural 
whether one is a child or an ?iiiu]l. So, whoever urinates from the male organ 
is considered a male and vice versa, and, in such a case^ the other organ is 
considered an additional one that goes back to a natural defect. In this respect, 
if a hermaphrodite person urinates from both the male and female organs, the 
matter is decided according to the oi^an from which $uch a person urinates 
jmuch. But if sucli a person begins urinating from one of the two organs, then 
starts To urinate from tliein both, the matter is decided accoi'diiig to the flrst 
organ urinated from. In this regard, if a hermaphrodite child starts urinating 
fi»m both nuile and female organs at the same time and with similar quantity, 
it is not to be decided tmtil such a person nadies puberty^ so as to be able to 
decide then what the child*s actual sex is. ThuSf such a person's case continues 
to be problematic until the age of puberty, a* it 1* expected to be decided at 
that time. 

As for the signs that appear at the age of puberty^ they are of two kinds: 
some relate to men and others relate to women. With regard to the first kind) 
namely* the sign* that relate to men, they involve the growth of the hair of the 
moustadie and beards and ejaculation. So, if any of these signs appears^ that 
person h a male. As regards the ^ccoud kind, namely, the signs that relate to 
woment they involve menstruatii^, pregnancy and growing of bieastis. Thus, if 
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any of such signs appear^ that person isa female. However, ifthe signs ofbeing 
a male cut a female do not appear at the age of puberty^ such a persons case is 
still wnsidered problematic and the situation is not expected to be decided. In 
such cases, it is for the Muslim scholars to dedde the way accordti^ to which 
such a person inherits. There are different opinions of scholars concerning 
the inheritance of hermaphrodites and ttiose involved with diem in cases of 
inheritance. These opinions are as foiiows; 

A group of scholars view that the hermaphrodite is to be given the smaller 
siiare [whether he gets it as a male or a female); yet, they say that this does not 
apply to the rest of inherftors. Therefore^ if a hermaphrodite is considered to be 
a male* then he receives the least possible ^iai« for him as a male. Howeven if a 
hermaphrodite is considered to b e a female, th e n she gets he r share. Moreover, 
ifthe hermaphrodite is not entitled to my share in the deceased^s estate in one 
of the two cases (beii^ a tnale oi a female), then such a person is not to get 
any share. 

Some scholars view that the hermaphmdite as well as other heirs are to get 
the smallest passible shares they tnay receive, and the remaining portion is to 
be reserved until the situation of such a person is decided, whether a male or 
a female, or that the heirs reach an agreement concerning the division of the 
rcmainii^ portion. 

Some other sdiolars view that die hermaphrodite is to be given half the 
share of a mole and half the share of a female, if such a person is tq inherit 
according to both possibilities. However, if the hermaphrodite is to inherit 
according to only one possibility (e.g.> being a male only), such ^ person is 
given half the share entitled to such a possibility^ This is the applicable ruling 
whether it is expected that the actual sex of such a person he decided or not. 

Another group of scholars maintains that there must be distinction between 
the two cases, i.e. whether the actual sex of die hermaphrodite is expected be 
known or not That is. if the sex of a hermaphrodite is eicpected to be knownj 
such a person and other heirs get the least possible shares they may deserve. 
So, the hermaphrodite and other heirs are to receive the specified shares of 
the Inheritance^ and the remainder is not to be distributed until the sex of 
the hermaphrodite is known. However, the hermaphiodite is to be given half 
the share of a male and half the share of a female if stich a person i& to inherit 
accorclingto both possibilitie^n But if the hermaphrodite is to inherit according 
to only one possibility [e,g,, being a male on\y)> such a person is given half the 
share entitled to such a possibility. Aiid Allah, Exalted be He, knows be^t. 



Inheritance of a Fetus 



In some cases> the legal heirs may include -i fetus. In fact, some probJems 
may arise as regards the fetus's life or death, being a inak or a female, one or 
more, etc. Thus> the ruling in such cases differs aoconjing to each possibility. 
Hence, MtuJimkhdara (may Albh have mefty' on them pay great attention 
to the c^se of the fetus, as diey dedicate a vrftok chapter h in their books 
of inheritance. 

Hsrt, the i»ue that concerns us is the case of a deceased leaving behind a 
pregnant woman, whether the fetus is entitled to inherit (when delivered alive) 
or thit his/her share is eliminated {i,e, blocked] in all cases, or that such a fetus 
is entitled to inherit in some caK9 and blocked in others. 

As for the fetu£ tl'iaX is uniformly agreed upon hie/her in Inheritance, 
there should be two conditions: 

first: Making sure of Ihe existence of die fetna in the womb of a wnan at 
the time of the inherited pcntnA death even if it )s just drops of male and 
feniale e«xuai ^scharge. 
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S^COUld: The fetus is delivered alive and m u suible condition. This is due 
to thehadiih of the Prophet (PBUH) in whicli he saysi 

"If a newborn cries (or shorn any other signs indicating life)y then it 
to get a ^itfe of /n^wntonc^ 

{Related by Abt D^wud. and it is reported that Ibn Hibb^ graded it 
as a lahth (authentic) hf^dith ) 

The signs oflife,coiicerningthenewborndiildanvolve crying, sneezings 
moving or any other signs indicating life, and it is not restricted to 
crying. Hence, the presence of signs of life indicates fbe stable condition 
of the newborn and thus the second condition is fulBlkd 

As far the first condition^ namely the edsience of a £ehis in th« womb 
of a woman at the time of the inherited pe rami's death, it can be verified by 
being born within the specified period ot piegiiLincy; rhe maximum and the 
niinimum period of pregnancy. As regards; the period of pregnancy, there are 
three passible cases as fbilows: 

The first case; This is when n delivers a newborn alive t>efore the 

minimtini period of pregnancy passes; in this case, the new bom gets 
its share in the estate a^ scholars miffliiinouisly agree. ThtiSj when the 
woman delivers that newborn for a period less than sil months after 
th e death of th e i n h c ri ted person, th i s i iid i ca les that she was ac fu ally 
pregnant during the iiteiinie of the inherited person. Accordmg 10 the 
oonaensui of Muslim scholars, the minimum period of pregnancy is 
six months. This is due to the statement of ALah, Eaatted be He, in 
which He says: 

* „ and his gettaiwn and weaniftg [perwd] is iWrty motttks, 

(Qur^iniAl-AhqflfilS) 

Allah, Exalted be He, also says: 

'^Mothers may nurse [Le, brtastfked] their £hil4ren two compute 
years...'' (Qnr^: Al-Baqarah: 233) 

So, if the period of breastfeeding, twenty-four months, is subtracted 
from tJiirty months, the remainli^ issbinianlhsirikicliisdieminiraiun 
period of pregnancy. 

Hie second case This is wh^ the fetus is bom after the maximum 
period of pn^nancf passes after the death of the inherited person. 
In such a case, the newlwm does not have any right in the estate. 
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This is because the delivery of the child after the maximum period of 
piegnancy indicates lliat pregniuicf has happened after the death of 
the inherited person. 

Scholars diSer with regard to determining the nnaximum period of preg- 
nancy. There are three opinions: 

1. The miiximujn period of pregnancy is two years. This is due to tlie 
statement of the Mother of the Believers. 'A'ishah (may Allah be 
pleased with her), who said: 

"The fetus does not stay in the womb of the mother for tnare than two 

There is no room for ijtiMd regarding tb i^ statement, a& it is dealt with 
as a marf^ ' (traceable) ftorffffc. 

2. The maximum period of pregnancy is four years. This is because when 

there is no legal text, we must resort to the actual cases, and some 
cases of pregnancy have been reported to last for aibout four yiears. 

3. The maximum period of pregnancy is five years., 

Th*? preponderant of those opinions - Allah knows best - is that the 
maximuni period of pregnancy is four years. This is based on the fact that 
there is no decisive proof indicating such period* so we should consider the 
actual casesi and it truly happened that some cases of pregnancy lasted for four 
yeai^ and Alkh knows best 

llie tfaiid case: This is when the newb^xrii is deliviered after aperiod 
than the minimum period of piegnanqr and less than the maximum 
period of piegnanqr. In such a case, if such a woman has a husband 

or a master (i,e,, if she is a slave girl) who copulates with her during 
that period, the born child does not have any right in inheritance. This 
is because, there is no evidence that pregnancy happened during the 
lifetime of the inherited persons pregnancy might have happened due 
to copulation that took place after die death of die inherhed person. 
Hcnvpm^ If diat woman does not hove a husband or a nmter or that 
they are absent during that peTi<>d, or that they cannot copulate with 
her due to impotency or for any other reason, then the newborn is 
entitled to inherit, as there is a proof indicating its existence during 
the lifetime of the inherited person. 
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In this regard^ Muslim scholars unanimously agree that when the newborn 
cries, then tiheR is a certakity that tt k bom dive isms, stahle condition. 
However, they differ as regaitls those $igns indicatiitg life other than ctying, 
such as moving sucJdi ng or breathing. Some schol ars view that the &^ of the 
newborn's life is restricted lo crying, exckidingany ofthe other accompanying 
sigJiSn Other scholars consider the sign ot crying as well as any other signs 
indicating lifen The latter is the preponderant opinion, a* the sign of life is 
not restricted to cryingt but it indudes other signs, such as moving and the 
like> as viewed by some scholars, Bven if the sign of life refers to just cryh^ or 
maldng any voi<:e, this does not mean that we should exclude an y other aigos 
indicting lif^, and AUah knows best. 

How to Give the Fetus Its Share 

If there is a tetus among the legal heirs> they should wait until its birth to 
know whether the newborn will be entitled to any share in the estate or not, so 
that the est^ is distributed at once: But If the heirs do not agree to wait until 
the baby is^ddiwred aid donand the distn1}uti<m ^ 
is that permissible for diem? Muslim kholars have two diffeient qpimoos ^th 
regard to this issue: 

The first opinion: The heirs are not permitted to disiribiite the 

estate. This is due to the uncertainty concerning the case of the fetus, 
as there are many possibilities^ such a!^ the number of fetuses. Such a 
matter may cause a great difference in the fetus's share as well as the 
ahancfi of other heirs. 

The second opinion: It is permissible for the lieiis to distribute the 
estate before the child is bom and they ate not ofaiigaited to wait^ a$ 
it may cause harm to thmt This is because some of tlie heirs may be 
needy and the period of pregnancy might be long. Thus, according to 
this opinion, the share of the fetus h to be considered so that there h a 
guarantee chat the newborn gets its due share. So» there is no need for 
delaying the distribution of the estate. 

According to the apparent circtimstances, the second opinion is the 
preponderamt one. Yet, the scholars adopting the second opinion differ as 
r^rds the amotmt (share} that should be left for the fetus. Hiis is because 
no one can know the actual case of the fetus except AUah. Besides, the case 
of the fetus involves so many possibilities! being alive or dead, one or more^ a 
male or female, etc Undoubtedly, those several possibilities have their effect 
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on the share of the fctus as well as the shares of those involved with him in the 
inheritance- Therefore, scholars differ concerning the amount that should be 
kft for the fetus. There are three opinions wtlti regard to this issue: 

First; There is na criterion regarding the number of fetuses a woman 
may carry. Here, the criterion is the cases of the other heirs who inherit 
along with the fetus. Th^ U, if a per&on inlkerite only in some cases or 
his/hei share is unspecified, such as tlie case of the agnate relatives, 
Mich a. person is not to be given anything. As for the heir who inherits 
in all cases and whose amount of share may differ, such a person is to 
be given the least share he/she may get. With regard to the heir whose 
share does not differ in amount in all cases, he/she is to be given his/ 
her full share. After doing so, the remainder of the estate is reserved 
until the case of the fetus is dedded. 

Second: The fetus is to be treated according to what is best for it (Le, the . 
possibility according to vrb^ the fetus imiy get the largest possible 
«hare) and those itkheriting along with it are to receive their least 
possible sluures. Thus, the bigger slwe of that of two males or that of 
two females is to be leaerved for the fetus, and the other heirs who 
have specified shares are to receive the least of the shares they deserve. 
Therefore, after the child is born and the case is decided (concerning 
sex and number, etc.), there are three procedures to be followed: 

1- The newborn gets its due share from the reserved amount, and 
what remains is to be redistributed among the heirs. 

2- The ne\d9orn gets all the reserved amount if it equals its share, 

3- The newborn completes its due share from the shares of the other 
inheritors ii the reserved amount is less than it& due ^are. 

Third: A share equal to the share of one male or one female, the lai^^ 
of which is 10 be reserved for the fetus. The reason behind this is that 
it happens in most cases that a woman delivers only one baby each 
time. Hence, the ruling should be established on what happens most 
offcen. According to this opinioOj the jadgc is to asA^n a sponsor, &om 
^ong the heirs, to guarantee that the newborn babies will get their 
full shares (if they are more than one)* This is because a newborn 
cannot ask for its r^jiitful share, so the judge does this on the ciiild's 
beh^ as a precautionary procedure. 
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Finally, the soundest of the three aforementioned opinions is that which 
inyolves more precaution, namely the second one. That is, it happens many 
times that ivomen give bii4 to twins, but ddrvertng more than tvro babies 
rajely occurs, Eteskles, assigning a sponsor, as mentioned in the third opinion, 
may be difBcul^ even if it is done, soin e matters may happen and prevent such 
sponsor from observing the assigned mission. Thus, the newborn children 
may not receive their due shares if they turned oat to be more than one child, 
so tiheir rights may be lost 

According to the soundest opinion, there are six possibilities for the fetus: 

1 ) The child may be delivered dead 

2) It may be only one male 

3) It nay be only one female 

4) Itmaybe one male and one female 

5) It maybe two mal«s 

6) It may be two females 

These are six possibilities, for each is a specific case as regards the distri- 
bution of the estate* Besides, the distribution of the estate is to be according 
to a mathematical process for each possibility. The cases of the hein are to be 
considered. As for the heir who gets I he same share in all cases, he/she is to 
get his/her full share. However, those heirs whose shares may differ in amount 
from a case to another are to receive the least of their shares. With regard to 
those who inherit in some cases and are blocked in others, they get nothing of 
the estate. After diat» the remainder of the estate is to be reserved until the fetus 
is delivered and its case is decided as mentioned above; and Alkb knows best 

Endnotes 

1 AbiimwM {2^2Q) [3/2251; see also Ibii MSjah (L50S) [Vmj. 

2 Ad-E>araqntnS (3829) 132211 and Al-Ba)4iflql (15552) f7/72B]. 




Inheritance of a Missing Person 



The missing person means the one whose state is not defined and it is not 
known whether alive or dead. Thi« ffl«y be diM to tnyelii^ participating in 4 
battle, beii^ shipwrecked, or han^ catitured by etkemi«»» etc 

Since the missing person's state is not determined as to whether being 
existent (H'notieadi case of the two hai its own ruling. Some of these rulings 
pertain to: 

• His inheritance from others 

• Being inherited by others 

« Bdng an e&ctive heir on th^eharee of other heirs 



As neither of the two possibilities (being alive or dead) is considered 
xnore probable than the otherj there must be a designated period until the 
vesl state of the missing person is verified, providing a chance to look foi 
Mm. if that period eldipfies ^vitli noflihig known about such a person^ this will 
b« evidence that he ^ no longer allvcL In view of this, schtdars unaniminisly 
have agreed to designate such a period; yet* there is dis^reement regardii^ 
how long it should be according to tvf<3 opinions: 

First opinion: The criterion is the estimation of the judge regarding 
this period. This is because the original rule is that the missing 
person is alive and this is not to be overlooked except with a 
decisive proof or the like. ThiB opinion is unaniniously adopted 
by tlie majority of Mudim scholars, whether such a missing 
person is expected to be safe or deceased, and whether he has 
been lost before or after the age of ninety. Thus, a missing person 
is to be expected to come back until there is a proof that he has 
died, or that a period ends after which it becomes certain that he 
has died, 

Second opinion; This opinion adopts an elaborated view which inipUes 
that the missing person has two ca^: 

1 - If the missing person is most likely to be deceased, it is imperative to 
wdt for fbur years since tie was last seen. To elaborate, persons such as 
those who go missii^ in a peril, wh ile ftghting. or in ship wreckage of 
which some passengers were safe while others drowned, and persons 
who are lost within the locality - for example, going out for prayer 
and never came back - are to be expected back for a four-year period 
^nce dtey were bst seen. If mi news about 9 mlssfaig porson Is heard 
throughout this period he is surely deemed to be d£^ 

2^ If the missing person is most lUcely to be sak and Mnmd (e^ those 
who tiwd (or trad^ tourism or leamJngi and nothing la heard dmut 

them)^ it is imperative to wait until such a person reaches ninety since 
his birth; until it is not likely for him to be living any more, before 
declaring hi^ dcHj,thH 

The first opinion, referring to the estimation of the judge in deciding the 
period to wait tbr a missing person to come back before declaring his death, 
is the preponderant for such a period vmes according to timet stite» and 
persons. This is because conununications and transport tn^uos have made the 
whole world much doser, qi^ unlike the past. 
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If the Person from whom the Missing one Inherits Dies 
within the Said Designated Waiting Period 

If tWe iiiherited person has no other heirs except the missing person^ all his 
estate is to be withheld, until it is dear (whether the miasing person is alive or 
dead)» or the designated waiting period is fyver. 

Scholars maintain different views concerning the issue of the inherited 
person who has helis odier ^lan the missing person. The soundest view is 
the opinion of the majority of schotafs; that is the hdrs who co-inherit with 
the missing person are jpven the least possible shares, Tlias> each heir is to 
be given his/her least amount while the remainder is to be withheld. Hence> 
the estate is to be divided as if the missing person is alive, then as deadn The 
heir who is entitled to a bigger share in one of the two cases (i.e. the missir^ 
pcrsonfs bdi^ alive or dead) U to be given the leaft share; the hdr i& entitled 
to an equal $hare in both cases wiU be given his/her ^lare in full; and the heir 
who inherits only in one of the two cases will be given nothing. The remainder 
of the estate will be withheld until the missii^ person's state is verified. 

If the Misstng Person is Deeimed Dead 

The missmg person is deemed dead if tlie des^^n^d waiting period has 
parsed with no evidence di^Iosing his status. Thus, hi» own estate and share 
(which he/she has inheritedj as mentioned in the previous case) are to be 
divided among his heirs who are still alive, excluding those who died during 
the designated waiting period. That is because Ills death was determined later 
after the death of his heirs who are not diea entitled to inherit 



Inheritance of the Drowned and 
Those Killed Under Collapsed 

Buildings 



The issue of mass deaths, in which many people die aiid some of them 
Bit legal hdrs of oihera, is a problematk issue that causes great confiislon. 
Tbi« is because it ia difQcult to realize has died £i8t to be considered an 
inheritor and who ha* died later to be considered an heir. Nowadays, mass 
deaths frequently happen as a result of roud accident!;, such as car and train 
accidents, and plane crashes. Mass deaths can aiso be a result of building 
coJl^se, arddem a l fire, drowning, bombardnieint, etc Vfltb this in mind, die 
issues inrotved in the inheritance of those deceased people^ \tba legally inherit 
hora one AootheTk are simimaflzed la Gve caws: 

• When all the deceased per«oD« are IcDown to have died at the fame time: 
In this cai^ scMars nnaniinoudymaMaln that there 



324 



V INHERITANCE 



as inheritance is based upon verifying that the heir is alive after the death 
of the inherited per^cm, which is not avaikbk in &\xch a case. 

• When some of them ar« still known to have died before some others: 

In such a case, scholars unanimously view thai Lliose who have died 
later are entitled to inherit from those who have died earlier, since it is 
-verified thtft the heir has temporarily survived the inherited person. 

• "When somt ol tiiem are known to have died before some others without 

determi ring who have died firet, 

• When some ot them are known to have died before some others yet 
that is forgotten. 

• When the sequence of their deaths is unverified and it is not recognized 

if they aU have died at the same time or at different times. 

In these last three c^ses, there is a great mom for probabilityi ijtihAd (legal 
reasoning aiui di$a^n) and speculation among scholars (may Allah have 
mercy on them} who entert^ed two different opinions: 

The first oplniov! oitalls that there is no mheritano: between those 
deceased people in a& these lime cabes. Hiis view is stqipoited by the 

opinion of a group of the Prophet's Companions^ including Ab^ Bakr 
Afi-£iddiq, Zayd Ibn Thdbil and Abdullah Ibn AbbSs (may Allah 
be pleased with them all). The three Imims Abtl tlanifah, MaUk and 
Ash-Shafi' i (may Allah have mercy on them) said the same, and it is 
one of the opinions adopted in the school of Im&m Ahmad. This is 
based on the fact that one of the conditions to inherit is the certainty 
that the heir is alive after the death of the inherited person, which is 
not only unfulfilled here: but also doubted, and the rule of thumb is 
that there is no inheritance with doubt. Moreover, those who died in 
the Battles of Al ■ YamOmah. and Al-flarrdi, did not inherit from 
one another. 

The second opinkim entails that each of diem inherits ^om the other, 
fdlOTvii^ the ofdnion of a group of the Companions (may Allah be 
pleased with theml including 'Umar Ibnul-Khaflftb and 'All Ibn Abu 
lalib (may Allsih be pleased with them), which is the opinion acted 
upon in Ike HanbalS School. The underlying assumption behind this 
view is that each one of them has certainly been alive and mu^ have 
lasted until after the death of the other, lb ijlustrate, ^«hen ' Umar (may 
Allah be pleased with him) was in&tmed of the plague that afiOicted 



Chapter 20: Inheritance of the Dmwned and ThoK Kflled Undtr Col Lip^ li . . 3^ 

Ash-Sham ' and that whole families died as a resuh, he ordered that 
the estates of the dead persons would be estimated according to the 
shares they were to receive from one another, and then the living hdis 
would inherit from the dead persons ^ 

It is stipulated tbit the livii^ hors of the dead persons do not difier with 
regard to the precedence of one to another in the order of death. When every 
heir claims that his inherited person has died later, with no evidence, then 
they have to take oaths and no inheritance is to tate place. According to this 
opimon, every heir (among the dead persons) inherits from the originkl estate 
of the other dead heir excluding the new estate. Tb elaborate* if an heir is 
assumed to have died earlier than another the share the latter gets from the 
former is to be distributed among latter's live hdrs only> i.e. we exdode the 
former from whom the latter has inherited, and we reverse the assumptioii, 
and apply the s^e way of distribution. 

The first view, indi eating that they do not inherit from one another as no 
inheritance is to be made with doubt, U the preponderant one. This is becan^ 
the actual status of the deceased ones (liie heJr$) is unknown, and what is 
unknoFwn is deemed non-existent. Moreover^ the precedence of the death of 
one another is unknoVh'n, so it is itisigni^cant in this case. Besides^ it is not 
reasonable to have deceased heirs inherit from one another, as inheritance is 
made to let the heir make use of the inherited property, which is not the case 
here. Also, making the deceased persons inherit one another is a contradictory 
view. This is because giving a deceased heir from the estate of another Indicates 
that the former has survived the latter, and then giving th e lat ler from the estate 
of the former indicates the oppositei this implies that each of them has died 
before the other, which is not logical. With this in mind, the preponderant 
view is that only live heirs inherit the estate of the deceased ones, in order 
to adhere to vdial is certain and keep away from doubtful matters; and Allah 
knows best 



Endnotes 



1 Ash -Shim: The Levant the region covering Syria, Lebanon, Jordan, and PdesUne. 
2n>nAb11Shsyt>ah(31337) [6/279], 



Inheritance by Radd 



According to scholars of inheritance, the riidd mefins giving the remainder 
of the estate (after the prescribed shares aie divided) to the legal heirs entitled 
to pi^cribed «hare$, in case there is no agnate T«kth«(s) entitled to get the 

remainder, Allah. Exalted be He, stated the prescribed share* as half, one- 
fourth, one-eighth, two-third&, one-third, and one-sixth, and explained how 
the agnate imales and females inherit. The Prophet (PBUH) also said; 

"Give the shares of the mheritance (prescribed in the Qur'^n) to 
^mse who are etttided to rtcdvt Iktm, Then whatever remains 
should be given to closest moJe Tdattve of £be deceased"* 

This noble hi^th clarifies the text of the Gllodou* Qur'ia and puts the 

heirs qf both types in the right order; lliose entitled to receive prescribfsl 
shares then the agnate relatives. According to this hadith, whenever both types 
are involved in a case of inheritance* those entitled to prescribed shares are to 
be given their doe shsresfiist, and dienih« remainder, if any^ given to 

t he agnate relatives. If there are agnate relathres only, they ore to be given the 
whole estate di'rided acoordixig to their share. 
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The problem arises when there are persons emiiled to prescribt;d shartji 
vfhast shares of the estate are less than the amount of the estate, and there are 
no agji«Aa rdatlves to geHhe remainder In sodi a case, the renuunder will be 
redistributed aniilLg those entitled to prescribed shares in proportion! to their 
prescribed shares, escept the two spouses, accordhig to the following proofe 

I^rst Allah, Exalted be He, says: 

Idttiired hy blood are nearer to one mother regordttig 
inheritattce {n thedecree ordi^ned byAU«lh*" 

(QufiniAl-AnfiliyS) 

Those entilled to thepiescitbed sliares aie ^ deceased^ blood relatiTes, 
$0 they are moie entitled to the deceased's estate than anyone else. 

Second The Prophet (PBUH) says: 

''If anyone kave^ a pntpi'ffy, ii ^'o/^s io his heirs." 
(Related by Al-Bukhari and Muslim)' 

This ruling is general in all types of estate left by t:he d ecea s ed , i ndiTding 
what is left over (the remainder) after distribLiLiEi^ ihe prescribed 
shares. Thus, ane*s legal heirs, who are entitled to prescribed shares, 
are more entitled to one's estate than anyone dse. 

Third: Sa' d Hm AbH Waqq^ (may ALLah be pleased with him), nan^ed 
that he said to the Prophet (PBUH) while he was visiting him because 
hevrasill: 

"O Messenger ofAUahl I have no heirs except my only dau^er!'^ 

The Prophet (PfiUH) did not deny restricting &e inheritance to 
daughter. If it were impermissible^ it would not be aj^Mtwed by the Prophet 

(PBUH). This denotes that the one entitled to a prescribed share gets the 
remainder of the estate if there are no other ^piate relathres; and this is whai 
is meant by the rftdd. 

The radd is appLicable with regard to the persons entitled to receive 
prescribed shares except the two spouses, for they may not have a common 
blood rdationsh^. Thus, the husband and the wife are not included in the 
general denotation of the following verse: 

".^But idndred by bJood ore nearer to one mooter r^arding 
htheriiftnee hi the decree ordained by AUak. . 

(Qur^:Al-AnfM:75) 



Chapier 21; Inheritance by Roiid 329 

SchoUrs have unanimously agreed that the two spouses are not among 
those T^io are to be given the excess of estate. Yet was jreported that ' UthmAn 
Ibn ^AjBOln (may Allah be pleased with him) once judged that the lemaindei 
of the estate is to be given a husband. Scholars view that ' Uthmaris judgment 
may have been due to a reason other than the radd, such as being an agnate 
relative or having a blood relatLonship with his wife; and AUah knows bests 

Endnotes 



1 Al-Bukhari (6732) [13/14] and Muslim (4 1 17) |6/54l. 
2Al-BiilMct(6?31) [12/13] and Muslim (4133) [6/61] 
3 Al-Bdkfaart (1295) [36/210] and (4145) [6/79] 



Inheritance of Kindred by Blood 



According to scholars of inheritance, kindred bjr blood are the relatives 
yrbo ait not entitled to have prescribed shares nor arc Ihey from on^s flgnate 
relatives. They are of four types: 

f iisb Those who belong to the deceased, namely dstughten^ children 
and Ihe dhUdr^ of the d«[ti^iitei« imd so forth in a descending 
lineage. 

Second: Those to vrfiom the deceased bdon^, namely llie non- 
inheriting grandfathers and grandmothers, and so forth in an 
ascending line^^, 

^nilrd; Those who belong to the parents of the deceased, namdy the 

sisters' children, the brothers' daughters, the children qf nnaterna] half 
brothers^ and whoever is related to the deceased throu^ them, and so 
froth in a descending lineagen 
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Fourth; Thgsf who belong to grandJkthers and graudinother^ gf the 
deceased, namely the <kceased^s ^iher^s m^bemal half iHTrthers^ aU 
paternal aunts;, all female paternal cousins, all maternal uncles, and all 
maternal aunts^ no matter far they fall these relatives} are, and their 
children how^vei low in a descending lineage; 

These are the types of kindred by blood in general. They are to inherit if 
there is none entitled to inherit prescribed shares except the husband and the 
wife, provided tliere are no agnate relatives. This is according to the fallowing 
evidences: 

First: AlUh^ Exalted ha He, says: 

"..But kindred by blo<fd are nearer to one another r^grdmg 
mheritance in the decree ordained byAUah..." 

(Qur^in: Al-AnfM: 7S) 

Thl$ nwans that blood relatives are entitled to inherit eadi others 
according to the Judgment of Alkh. 

Second: The general implication of the fbUowii^ Qur'anic verse: 

Tor men U a share of what iht: parents and dose retatWaleavef 

and for women is a share of what iht parents and cJcw relatives 
leaver ^ (' ^ftt^e or mudi - <m ehUgatory share." 

(Quran; An-Nisa i 7) 

The words 'tntn\ 'women', and 'dose relatives include on^^s kindred 
by blood. Thu&, whoever daims diat the verse refers to a certain case 
should prove his claim. 

Third: The Prophet (PBUH) said; 

"TTie maternal unde is the hesr of him who has nonef 

(Related by AJunad, Abfl Dawfld, Ibn Mijah, and At-Tinnidhl who 
deemed it ^of fin) 

Thifi hfoMt signifies that the maternal uncle becomes a l^al heir wher) 
there is none entitled to a prescribed share or agnate relatives. As the 

maternal uncle is from one's kindred by bloody then the same mle can 
be applied to othei relatives h\m\ i>ne'fi kindred. 

These are some proofs supporLiii^ the view that one*5 kindred by blood 
may inherit. This view is reported about some of the Prophet's Companions 



Chaptcj 22: Inheritance of Kindred by B\ood 



indudixig ^lAiiAfrbnui-Kha^band 'Alt Itm AM TU!b (may AIM be pleased 
witt them). This opinion is adopted by the Hanbali and Hanafl scholars, and 
il is one ofihe two views adopted by the Sh^fri Schoolin case the affairs of the 
Public Treasury are not settled or it is not established as a unique institution. 

The scholars who view that the kindred by blood are to inherit differ 
regarding the way ihey receive their share of inheritance, and they have some 
views the commonest of which are the following two: 

First viewiThey (kindred by blood) are entitled lo inherit by considering 
everyone of them in the place of the one to whom he/she is related to 
fhe deceased, i.e. to be given mdi a person's share. Thus» daughters' 
children and the children of the son^ dai^hters are to be treated like 
their mothers. Likewise, the deceased's father's maternal half brothers 
and also paternal aunts are to be rreiUed like the father. Similarly, the 
maternal uncles, maternal aunts and maternal grandfathers are to be 
treated like the deceased's mother. Mofcovt^rn brotheisi' daughters and 
the daughters of the brother^ sons are to be treated like their fathers 
and so on. 

Second viewt The kindred by blood are to inherit the same as the agnate 
relatives do, i.e. the closer the relative is> the more he/she is entitled to 
inherit; and Allah knows best 

Endnotes 

1 Thosf non-inlieriling grandfelhers and grandmothei^ art- prevLously mentioned in detail. 

2 Abil-DaW {2^99) 13/2 1 5] and llm MAjsh (2fi34) l3/27ij : sec also At-Tiimidht {2l0&] 
[4/421] and (2109} [4/4221. 
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Inheritance of Divorced Women 



Verily, AlUli, Extilled be He> iuadc ihe marriage conUact n cause tor 
inheritance. Allah. Almighty and Evier- Majestic be He, say a: 

"And for you is half of ivhat your wives leave if they iuive no child. 
But if they have a dtUd, for you is one fourth iifwfwt they leave^ 
after any hetpaat th^ (m^ htve] wade or defrt And for ^tem [ie, 
the wives} is one fourth if you leave m dtM.Bnt^youkawmiMdf 
then for tUem is an eighth of what you kave^ after any bequest ym 
{may ha ve] made or debt. ( Q j r'i ii ; A n - Nisa : 1 3) 
In consiideration to Xhis, the two spouses hi hent from each other as long as 
the marri^ contract his been valid uiitil the death of the Inherited spouse, 
unless there is a cause that prevents one of them from mheritii^ ftom the 
other. However no inheritance to take place in case of the irrevocable 
divorce, for the rule of thumb states that if there is nn cause, there is no effect 
However^ there m^t be some conditions in which divorce does not prevent 
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the two spouses from inheriting one another To illustrate, the two spouses 
inherit from one another in case of the revocable divorce as lorig as the wife is 
still in the waiting period Mu^inifidkoki^ have sin^cdcmt a specific section 
for *The laJieriJisai^ of Divorced Womaiit R^»rdii^ this, divorced women 
are of three types: T v 

Fint typte A revocably-divorced woman, no rnatter ^ divorce ha* 
occurred ^^lile the husband is in good health or not. 

Second type: A woman irrevocablj^ divorced her husband Is in 
good health. 

Hiird type: A woman irrevocably divorced yftak her husband is in bU 
last illness. 

Concerning the legal ruling of each of the above cases* the revocably 
divorced woman is unanimously agreed Co be entitled to inherit once her 
husband die^ as long as she is still in her waiting period. This is because &he is 
still re;garded as a vdfe and she is entitled to all the rights a wife has^ 

It is al&o unanimously agreed by scholars that the irrevocably divorced 
vn>man, vdiile her husband is in a good h^dtib or suffers from a curable disease 
(i,e, is not seriously ill) and not being suspected to have disinherited hii wife 
(i.e. by divorcing her), is not entitled to inherit from her husband, for she is no 
longer related to him. 

Likewise, the irrevocably divorced woman, whose husband is incurably ill 
and he is not suspected to have disinherited his wife (j,e. by divorcing her), 
not entilkd to ir^ierit from him. 

In contrast to the previous case, the irrevocatly divorced wotnan vAUe 
her husband is in his kst illness. Is entitled to inherit from him during the 
waiting period and after it ends, provided that the husband is suspected to 
have intentionally disinherited her (by divorcing her) and that she has neither 
remarried nor apostatized after the divorce. This view ia asserted by the 
incident vAisn Ca%h 'Uthm&n (may Allah be pleased with him) judged that 
the vik of ' Abdnr-R^hmanlbn ' Awf (mayAJkh be pleaded wifli him), wliom 
he irrevocably divorced in his last illness to disinherit her, had the right to 
inherit from him (i 12 'Abdur- Rahman Ibn ' Awf).' Thisjudgment.whichis not 
restricted to the waitit^ period, was known among the Prophet's Comparuons 
and none disapproved of it, despite rule of the avoidance of disputes and sins. 
This is because such an ill-lnfentioned husband Is treated accod^U^ to bis bad 
ititent (i.e. hi^ intentional divorce of his vdft in his last illness to disinherit 
her); and Allah knows best. 
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Moneover.dietWD spoii$«$ mheiit from each other by virtue of the marri*ige 
contract if either of them dies before the consummation of the marriage or 
meeting in privacy due to the genertdity of the verse: 

"Andfiyrycu is half of what your wives leave if 6iey have no 

child. But if they have a child, for you is one fourth <ff yvhat they 
leavCy oftET any bequest they [may have} made pr debt. And Jar 
them [i,e. the wives] is onepttrth.." (Quran: An-Nis^': L2) 

This is because the matrimonial relationship is an intimate and noble one 
upon which great rulings and interests are entailed. Therefore. Allah, Exalted 
be pFesdibed far both spouses some s^hare of the e^tste of one another 
vrfieti the other dies, as Allah did for the rdativiea. This ensures that both 
spouses should respect and venerate one another. 

These are the blessiiig and graciom rulings of Islam to which we supplicate 
Allah to keep us strictly adhering and embradng it fijrever* 



Endnotes 



1 Ad-Oariqiipl {mSi [4/35] and (4(»7) [4i3€]i see also flm Abfi Shaybah { 1 9m} [4/ 1 76j . 



Inheritance among People of 
Different Religions 



By referring to difference in religion, we mean that the inherited person 
embraces a rel^on different from Ltiat ofthe hdr* This topic indiides two issues^ 

First: Wb^ a Disbdiercr Inheiits Irom a Muslim and Vice Ver^ 

Muslim scholars have entertained four different opinions with regard to 
this issue: 

First cipiiiioiu The maj ority of adiolais state that a Muslim never inherits 
from a dlslMiiever nor does a disbdiever inii^rit hma a Mi^Im. This 
is because the Prophet (PBUH) says; 

"A Muslim cannot be ^ heir afu dtsbeHeven net can a MfeUe^er be 

the heir of a Muslim." 

(Related by Al-Bui^ari and Muslim)' 



Second opinion: The Muslim one never inherits from the disbeliever and 
vice "vrrsan except th rough the mw?^ atKOfdJfig to the hadfth Aat reatis: 

,^ j4 Mu^im atrmotbe theheirofa Christian exceptMfhen he (the Christian 
person) is his (the MusUffCs) sbve or his slave-prl^ 

(Related by Ad-Daraqutiii)^ 

This tfidttk signifies that the Muslim heir inherits ft^om hi& Christian 
manumitted slave and vice versa according to analogical deduction. 

Third opinion: The disbeliever inherits from hiy Muslim relative if the 
former converts to Islam before the ctiitate of the Muslim deceased is 
divided. This i& according to the hadtth: 

"An estate which was divided m the Pre-hiamic Period of Ignorarjce 
(the Jahiliyyah) mayfalUiw the divisiori injbrce then, but (my estate in 
Mamie times must follow tfw divisioti laid dawn by IsUim^ 

Hh^h^dith signifies that a disheliever isentidedto inherit from a. Muslim 
if ibe dinner com^rtA to Isbm before the e&ta^ 
is divided 

Fourth opinioiii: The Miutim inherits from the diabdieTer and not vice 
versa due to the ^Eiufft^ 
*Isiam increases and never decreases.'^ 

This is because when the Muslim inherits from the disbeliever that is 
coii«id«red an iDcreasCi and not vice verso. Hie signifies that Idatn 
leads to increflae not to d«cfefl«e; 

Tb^ prepondenCe view - and Allah kivxws best - is the first ooe^ (Le. the 
Muslim never inherits £rom tlie di$bdiever aod vite versa) due to its sound 
and eiipUdt piToof unlike tbos« of ^ other vlews» 'tdddi are eidiitt weak or 
lAexplifit pKio6. 

Second: Inheritance among Disbelievers 

As far as inheritance is concerned, disbelievers arc divided into 
two states: 

Fifst state: It is indisputable that disbelievers of the same religion 
inhci it ft'om one anottier (e.g. a Jew trom another Jew and a Christian 
from a Christian). 
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Second state; Scholars maintain three different views concerning dis- 
believers of various religions (e.g. Jews, Christians, magi, or pagans) 
whether they inherit from one another or not in regard to determining 
Aether disbelief invotves one or several relipsm. 
First Tiew: Hie Hanflft end Shafi*! schools maintain that disbelief 
involves one religion (Le. all disbeliever$ are of the same state). This is 
also one of the opinioEis adopted in the tJanbal! Sdiool Morecrver^ thia 
the opinion of the majority of scholars thai disbelief, including all its 
creedsn is regarded as one religion. Thus, disbelievers inherit from one 
another regardless nf difference in religion. This is because the legal 
texts with regard are general, so they are not to be restricted unless by 
the Lawgivec. To llhistratc, Allah, Exalted be Jie> says: 

*'Aiut Utose who di^fdieval art i^iet cfone anoiker.." 

(QuKan: Al-Anf^l: 73) 
SeCOndyiew; Disbelief comprises three religions: Judaism, Christianity, 
and the other types as one religion, as they haveno Sacred Book. Tbast a 
Jew is not to inherit from a diristi^ and both of them are not to inherit 
irom a pagan, and so on. 

Third view: Disbelief comprises several creeds^ people of each are not 
to inherit from those of others. To illustrate, the Fnjphet (PBUH) says: 
"People of two different Teligions cannot inherit from one another." 
(Related by Ahmad. Abt Dlw^d. An-NasSi and Ibn Majah)^ 
According tn tlie aforementioned haditK the third view seems to be the 
preponderant one. ITiat is, people of different religions, e.^. Muslims and 
disbelievers, are not to inherit from one another due to die lack of mutual 
support among them, and also beouse the cause for inheritance in this case 
contradicts the cause impeding inheritance. In other words» difference in 
rd^on entails conflict in all other matters, and this leads to the disinheritaiKe 
firom one another. 

The scholars who view that disbelief involves one religion consider that 
the difference of location (i.e. living in (wo differenr states) is a disinheriting 
fector due to the lack of mutual support among them, which is applicable 
when there is difference in religion. Thus, it seems more appropriate that 
people of di&rent religions, a Christian and his Jewish idatlve for example, 
cannot inherit &om one another However disbelievers of the game religion 
can inherit one another; and Allah knows be$t 



342 



V [>iFU".r;lTANCE 



Endnotes 



1 AI-BukhM (^764) [ 1 2/6 1 ] a ii\d M usli m (4 1 16) [6/53] . 
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Inheritance of the Murderer of the 
Inherited Person 



Causes ot inheritance may exist, yet an entitled heir may not be given his/ 
her prescribed share. There are many cacuses that prevent one from receiving 
on«^ sJiaie of estatCL One of these cass^ i$ the case of an hdr who mu«iers the 
inherited pewon. To illustrate, the Prophet (PBUH) says: 

*71o (share of the) inheritance (of the murdered per$on) is to b£ 

given to the murderer^ 
The Prophet (PBUH) also says: 

"A murderer is not to inherit anything (from the inheritance cfthe 

person he kiUed." 

lim mflinly aims at blocking m^sm to committmg what is prohibited, as 
love for wealth may drive an heir to murder whom he may inherit. Th€ ivell- 
luLQwn rule stales, "'Whoever hastens to posses something before its due time 
will be punished fay not hirvii:^ itT 
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: ; ^ SchoUi^^n^^ that Ae murderer of the inherited person 

io\si ^EKheriteJ^ ^^tiii>inta^ regard to the type of 

mu^^llthat preven^iAipiroin inheritance. 

According to Im^m Aih-^Shtfl't (may Allah hare mercy on him) the 
murderer never inherits anythii^ no matter wlwt type of murder It Is. Hat is 
daetmi$ig^cc^^Mim}^iUth of the Prophet (TOUH) in vAuxh he nps 

person he hBed):^ 

This signifies thgt th« murderer is not entitled to mheiit from his victim 
in order not to let killing be a means to hasten obtaining inheritance. 
Consequently, whoever ha^ a hand in the killing is to be disinherited, even tf 
rightful For example^ the one who executes the qisas (legal retribution), the 
person who gives the judgment of killing such as the judge, the witness in 
a murder case, are all to be disinherited. This is applicable even if the act of 
kiUing is unintenilQiially committed, such as the killing done by ohjC who is 
asleep, insane or a child. Beside«, this rule is to be api^lied in case the kOliiig 
mistakenly results from a pennissible act, such as the case of a disc^iliner or 
the ph}^dan wiio. hel|3£. the peisoii in trea^ent 

Followers of the school of ImSm Ahmad view that unrightful killing 
is the only kind that disinherits the killer. Unrightful killing is that which 
entails a legal Uabilily, such as q\sas (legal retribution), diyah (blood 
money), or expiation, such as the premeditated murder, ^juasi -premeditated 
murder, and accidental homicide. This 1» also applicable with regard to what 
retenibleB accidental homidde, such as being the cause of kdlii^ or the 
killing committed by a child, an insane or a aleqrii^ person. In contrast to 
this, if the type of killing does not entail qisas, diyah or eqrfatioii, dien it 
does aot cause one to be disinherited. To illustrate^ killing someone as in 
qisas or in self-defense does not entail blocking one from inheritance. This 
Is also to be applied in case the killer is a just person whereas the murdered 
person is an oppressor of the kiUer and also in ea«e the killing lesutt^ 6rcan a 
permissible act such as disciplining or curii^ 

What is mentioned above is aUo the viw of the Honad School ^rfiose 
foUoweiffcoiiaidcf being a cause ofkillii^does not caoseonetobfltUdnliedtedt 

as in cases when one digs a well or puts a stone accidentally causing the 
niherited person to die. This is also applicable in case of acddentaihumicide 
or killing by a child or an insane person. 



Chapter 25: Inhoitance of the Murderer of die Inherited Peraon 345 

According to the MaliJd School, a murderer has two states^ 

First Ca^ei When a murderer intentionally kills the inherited person; in 
such a case, the murderer is not to inherit either from the estate of the 
murdered or the diyah (blood money) , 

Second case^ When one accidentally kills the inherited persons in such a 
case, one is to inherit from the murdered person's estate, but jiotfrom 
his dfyah. This is because* in such a case, the kilkr does not intend to 
kill the inherited person, yet it is obligatoiy upon him (the killet) to 
pay the ^fokt so he cannot inherit something he is obliged to pay. 

On reviewing the dnresaid opinions, the preponderant one seems to be 
that the kind of killing that disinherits one is that which entails a legal hability, 
while the accident^ homicide does not disinherit one, as maintained by the 
Hanbali and the H^afl Schools. This is because in case murder entails a legal 
li^ility, ihe killer is not eiEcosed andmustbear the respoiisibility{ thus, he ^ Co 
be disinherited However, in case killing does not entailalegalliability, the killer 
is excused and is not responsible for ii^ thus, he is not to be disinherited. 

If we are to follow the c^inion ulopted by the followeis of tmliiii Ash- 
Shflfi'l, >diidi «tat^ that any type of murder prevents the heir (ihe killer 
in such cases) firom inheritance, this will prevent executing the prescribed 
pumshments. 

According to what is mentioned above, the generality of the Prophet's 
hadtth "No (share of the) inheritance (of the murdered persoti) is to be given to 
the murderer,'' is restricted only to ±e case of killing unrightfully which does 
not entail a legal liability. Allah, Exalted be Hc^ knows best 

Endnotes 



1 AM-DftwAd (4554) [4/449] aod Ibn-Magah (2646) [3/2771. 

2 Aba-DftwOd (4564) [4/449] , At Tlimidht {21 14) [4/25] and rbn-M&)ab (2645) l?/277] . 
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Marriage 



Mairiage is a serious and cmdel subject diat made^^i^fhj (Musliin jurists) 
dedicate great parts of their volumes to tadde U> explaining its rulings as well 
as its purposes and virtues. This is because marriage is ordained throi^ the 
Qur an, the Sunnah (Prophetic Tradition), and juristic consensus. 

Alkl^ Exalted be He, sa^ 

"...then marry ihos£ that please you ef [other] women, two or 

In the Qur^n, Allah, Exalted be abo mentions the women one m 
prohibited to marry then says: 

",.Aflif lawful to you are [all others] beyond 0tese, [provided] 
that you seek them [In marriage] with [gifts from} yovrpropwty, 
desiring ckastityt not uitiawfut sexual intercourse. . 

(Qur'an: An-Nisa : 24) 
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Moreover, the Prophet (PBUH) exhoited people to mairy and made 
murrUge desirous and recoimoendabl^ He (PBUH) said: 

Xi young people! Whoever among you has the abUity to marry 
should marry; pr it fteffu in lowering one's gaze and guarcUngone's 
dmtity (te. it guards one's private parts against immorality),"* 

He (PBUH) also said: 

'Marry women who are lovir^and very prolific, for I shall be proud 
of the great number of you (i.e. the MusUm nation) in contparism 
witfi (other) nations on ffe Day of Resurrection.**^ 

Among tha gl<idous virtues of marriage are the followii^: 

❖ Marri^invDlviMiMpii^thceristeQceofthelmnitmr^ 

the number of Muslims* causii^ anno]^ce to the difibdkvers throogb 
the procreatian of those striving in the cause of AUah as well as those 
defending His rehgion, Zsiam. 

❖ Marriage leads to maintaining chastity and keeping away from the 
unlawful sexuai intercourse that ruins human communities, 

'i* Marriage in^^oivt^^; rheresponiibility'Lifmen toward women that includes 
sheltering them and providing for them. Allah, Exalted be He^ says: 

*iWen are in charge of womett by [right of] what [quaHtiesJ 
Altah has given one over the other and what they spend {f&r 
matntenancejfrmn their nvuSth..," (Qur^: An-NisS*: 34) 

^ Marriage creates an atmosphere of tranquility, mutual concord, 
security, and spiritual comfbrt between both hu^tmnd and wife. Mah, 
Exalted be He, says: 

"And of His ^tu is that He cretttedjbryoujromyoarf^ves mates 
^tUymt fimy fUid tnmquiHty m them.," 

(Qux^kn: Ar-Rlna: 21) 

Allah ako says: 

^It k He Who created you from one soul and created from it its 
mate that he mij^dwdi bt security wi&t her»*" 

(Qur^: Al*A^r^ 189) 

^ Marriage is a means of keeping the human communities from being 
indulged in iininorahties that ruin morak and eliminate virtue. 



LCi 1: A4arrJi 



K* Marriage is a means of preserving progeny^ keeping blood relations^ 
and establifihit^ honorable funUks involving merc^j unily} and 
support in what is i^t. 

^ Marriage raises man above leading animal life and enables him to lead 
an honorable human life, 

Th&e are sa many other virtues of honorable marriage which i$. 

based on the instructions of the Noble Book of Allah, the Qur'ant cind the 
Sunmh of His Prophet (PBUH). Marriage is a legal contract enabling each 
spouse to have lawful enjoyment of the other. In support of this view, the 
Prophet (PBUH) said: 

"Treat women kif^dly, as thsy tjre (Ukc) mptive^ in your houses."^ 

In another nairation of the Miih', 

"Intercourse with them (women) has been made Utwfidimto you by 
the Word of Allah (through legal marriffge).''^ 

The marri^ contmct is a covenant between the two spouses^ as Allah, 
Exalted be He, says: 

" „fmd &i0y havA taken from you a aotemn covenant^ 

Thus, it IS a bindli^ contract obligating each spouse to observe the other^s 
rights dutiluUy^ Allah, Exalted be He» sa[ys: 

jwi* ftffVP h^iewdt JuIJtU [aR] contracts..." 

(Qurte Al-Ma*idah: 1) 



Polygamy 

It has been made lawM for ^ mm to marry im>re Am one, provided that 
be is able to do and is certainhe would not be unjust hi deailingwith them. 
Allah, Exalted be He^ says: 

" ..Iben marry Huve ihat please you of [ether] women, two or 
^tree orfaur. Butifyaufeartitatyou witl net be just then [marry 
only] one. . " (Qur^Sn: An-Nisa': 5) 

The kind of Justice required &om the man ia to treat hia wives equally as 
much as possible, putting them all on an equal footing regarding provision^ 
clothing, housing, and even the number of nights spent with them. 
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In addition, pemiisdbility of polygamy is one of tbLeviitues of fhls Skari 'ah 
(Islamic Law), It is applicable at all times and anyvrfiere, as it imolTes great 
benefits for men» women» mxd sodety. In exj^t^nii^ more, it is known that 
the number of women exceeds that of jneii due to the dai^eis men are more 
lilbety to face, such as wars and traveling. This results in le$$ muoilter of men 
compared to women . Thus, if it is impermissib! e for a man to many more than 
oiie woman, many women will remain unmarried 

Mor&ovet; it i& known that women are a£Qict«d with menses and confine^ 
ment, so if it is made prohibited for a man to marry more than one woman^ 
there will he many limes al which a man is deprived of enjoyment and pro- 
creation. Furthermore, it is known that enjoying ones wife fully and fruitfully 
bejgins to dedine when she reaches menopause at the age of fifl); unlike man^ 
who still has ttie alnhty as wdl as the desire for ei^oynieat axKl procrration 
until he reaches senihty. Iherefore, if marriage is restricted to 6at woman, 
man will then miss much good in addition to losing the benefit$ of having 
prc^iciiy and procreation. 

Since the ntmiber of women exceeds that of men in most cononaunitlefi, 
alknving man to many only one woman will result in that many women 
will not find breadwinners to provide for them. Consequeatlyi lacking 
breadwinners may lead women to immorality and corruption, and their 
deprivation of the joy and adornment of life. Hence, there are so many 
virtues resulting from the permissibility of polygamy, so may Allah curse 
whoever intends to view otherwise and tries to invalidate such beneficial, 
lawful matters. 

Different Rulii^ on Marriage 

According to the Skttji'ah (Islamic Law], there are five mlii^ on 
marri^: obligatory, deKirable, allowabUt prohibited, and detestable. 
Marriage becomes obligatory for those who fear committing iirtd {adultery 
or fornication), as marriage is a means of chastity and avoidance of what is 
prohibited. In this coni^ection, Shaykhul-Ialim Ibn Daymiyttli (may Allah 
have mercy on him) said, 

"If one is in neeti of jnarria^c and he feciTs committing a sin by 
leaving itt otte may give priority togeiting marriage over pei^orming 
ohiigatory Pilgrimage"^ 
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Others view that marriaLge> for such a person, is more preferable than 
supererogfitorv Pilgrimage, Fasting, or Prayer. Tliey also maintain that in thi* 
case one's financial stale does not matter. Sheikh Taqiyyud-Din said: 

'"According to the apparent view of Atmad as well as the majority of 
schohrsj one should not consider wealth before marriage, as Allah, 
Exaited be He, says, "...If they ^ould hepotm ABuh wUt enrich 
^tetnfromHU b0unfy^^^'*(Clafiaii An-N^: 32) Even the Messettger 
of Allah (PBUH) sometimes had no^ting in his house as weil^. He 
(PBUH) once concluded marriage for a man who could not even 
afford a ring of iron (as a dowry)" 

Marriage becomes desirable when there is a desire [or libido] + but there is 
no fear of committing unlawful sexu^ intercourse, as marriage involves many 
benefits for both men and women. 

Marriage becomes allowable when there is no lusd but there is a desire 
for marriage itself, &uch as the case with the impotent and the old However^ 
in such cases imrti^e might be detefltible» a$ it depirives the wife of the 
actual purpose of marriage, namely safeguarding her chastity, as a husband's 
impotency causes a vrife great harm. 

Marriage becomes prohibited for a Muslim man who lives in a disbehevii^ 

country engaged in a war with Muslims. Marriage in this case may expose his 
family to danger and being captured by the disbelievers. In additiom, he will 
Dot feel secure for his wife living among them. 

It is an act of the Sunnah (Prophetic Tradition) to marry a religious, chaste 
woman of a noble origin. AbO Hurayrah (may Allah be pleased with him) 
narrated that the Prophet (PBUH) said 

"A woman is married for four {reasons): her wealth, her family 
status, her beauty, or her religiousness. So, you should marry the 
retigimts one or else you wiU be a loser"' 

(Related by Al-Bukhi^^ and Muslim) 

Moreover, it h stated that the Prophet [PBUH) tbrbade marrying a woman 
for the sake of something other than her religiousness, Tb illustrate, the Prophet 
(PBOH) said: 

^You ^touid not marry women jbr the sake of ^iehr beauty, for 
it might lead them to nan (throu^ arro^ce and conceit^ nor 
should you marry them for ^ sake cf their weaUK for it might 
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lead them to transgrEssion. Raster, you ^idd matty ^mtifat the 
sake of their rel^ousness" 

The Prophet (PBUH) recommended that a mimmflJTyaTii^iLlfc<PBUH) 
said to J4hir (may Allah be pka£«d with him): 

'Why haveyou not married a virgin so thatyau mayphsy wi^ her 
and she maypLsy with your^^ 

(Related Al-Bukhftit and Muslim) 

This is because marrying a virgin involves absolute intimacy and aifectionj 
as she has no ex-hiisband to vrfiom hex heart might be attached affectum her 
desire and afiectioa for the present hnsbaiul 

MoreovG^ It is considered an act of the Sttnnah that one mameB a i^lile 
womaiu one of those women known for ^leir fecundity. Anas (may Allah be 
pleased with him) nairated that the Prophet (PBUH) said: 

^^ftary iwirttfB who ar& bving and very prolific, far I dutU he^pTOUd 
ef ^ great fsumher of you (Le. MuiUm netimt) in companscn wiih 
(o^ier) twtions on 0ie Day ofResurrectionr 

(Related hf An-Nftstf! ftnd other compilers of Ha^fhy^ 

Theie ai"c ilio t>ther hadUisi^ cai'i'ving the .same inediiing. 

The ruling pertaining to man iage difier.s .iccording to the condi- 
tion of the person, his physical and financial ability, as well as his pre- 
paredness to shoulder its responsibility. The Prophet (PBUH) exhorts 
young people to get married early, as they need it more than others do. 
He (PBUH) said: 

'Oyouugpeopk! Whoi^ver among you has the ability to matTyshould 
mttrryy far it helps in lowering &M^sgeze and guar^tr^ one's chastity 
(ie, it guards one's private parts against comt^jit^ng adu]tery)f and 

whoever does no t ka ve th^ ability to marry should fast, pir fasting is 
protection for him (as it dinmi£}\es one's sexual dsiire)^ 

(Related by Al-Bukhfir!^ Muslim, and other comfikrs of ffu^) 

In eEploiniog the aforementioned hft^th, some scholaia view that 
"ability" refcxs to the ability to copulatei vrfiHe others believe that "MUty* 
here refers to the financial ability to afford marriage* In addition, the 
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phrase yor it help^ in lowermg otje's gaze" means that marriage hdps the 
married one to keep away from gazing at ajtjcibiyyahs^^. Moreover, the 
phra&e "and guarding ones chastity" mtAn^ lhat marrieige keeps one away 
from committing fornication. Then, the Prophet (PBUH) enjoined that 
"whoever does not have the ability to marry"* and cannot afford it should 
&st, i.e. should resort to per&rmii^ voluntary bating as a sabstituti^^ 
tmedy, filing is 'protection' gainst committiDg unlawful sexual 
intercourse because it diminifhes one^ sesnial desire. This Is due to the 
fact that abstaining from food and water lessens one's lust. In addition to 
this, fasting involves a special feeling of piety and of Ailali, Exdted 
be He, Who *ays; 

*%) you who have believed^ decreed upon you irjiating as tt was 
flwrMvl tgmtt those before you that you btcome rig^$tt^m$f 

(Qiir^:Al'Baqarah: 183) 

Alkh^ BicaltHt be He> also says: 

"...But to fast is be$t for you, if you oniy knew."^ 

(Qur^: Al-Ba<iarah; 184) 

In brief, the Prophet (PBUH) commanded resisting lust and avoiding 
its dangers by resorting to two successive matterSr The first one is to 
marry wh^-ci ihi^re is the ability Lo do tuid the second is to resort to 
voluntary fasting in case one cannot ^iffoi d niLirriage. This indicates that it 
is impermissible for a nian to let himsell be exposed to the dangers of sins. 
AUab, Exalted be He. says: 

"And marry the unmarried among you and the righteous atnong 
your male slaves and female slaves. If they should be poor, AJfaft 
wUl enrkh ^tm fivm bounty^ oadABdh is AB-Emompassing 
ondKMiwing.ButUt^iemwkofhidnMlthtmeiwforJnuariagt 
abstain [from sexual relations] witU AUah eaHdtet them from 
m$ bounty„r (Qur^in: An-Niir: 32-33) 
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1 Al-BuldiM{5066) [9/141] and MusUm (3/175]. 

2 AbH-DSwCtd {32271 [5/373] and Ai-Nasa^i (2050) [2/374]. 
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4 Muslim (2941) (4/402|. 

5 See ^ feDtnote In 'Ai-Rawi /J^Murbi [6/2281 

6 Al-Bukhari (2566) [5/243] and Muslim (7378) [9/30S]. 

7 Al-Bukhifl (5087) [9/164J aiid MusUm (4372) [5/2 15 j. 

8 Al^BoUiflrt (5090) f9/l65] and Miuliin (S£20) [5/293] . 
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10 Al-Bukh^ri (5367) [9/635] and Muslim [3627) [5/297]. 
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\'i Ajnabtyyah la any wcunaa other thm a man's inland hislegaUy-u^ 



Engagement 



The Prophet <FBUH) said: 

induce tnm to marry hen he sfwitid 4o sa."^ 
(Rdatedby ImAmAlimad and Abb D&wA^ 

He (PBUH) also said; 

"Look at her, for it is better that lirere should love between you^ 

The aforesaid ^tJj^^/^s Indicjite the permissibility of looking at what 
usually appears of the body of one's fiancee furtivdy and also without filttiug 
privately with her^ 

Faqihs say; 

7f is deemed aEowiU^fctr a man who intends to get engaged to a 
woman and believes that^ i$ Uke^totxmstntto lock at v^tat Usualfy 

appetxrs of her body, without sitting privatefy witii her, provided Aetf 
he feels secure against temptationT 
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Jabir (may All^h be pleased with him) narrated; 

7 used to took at her (i.e, his fiancee) secretly, until I saw of her 
what induced m& to marry her."^ 

This indicate,^ that a man is not to sit privately with the woman he intends 
to marryj and that he can look at her stealthily. Yet, one is not allowed to look 
except at wyo: is ii^&allyaiid amventionally appoint of the body of the woman 
one intends to marryi This permission is Tcstiict^ to the pear^on who thinks 
that the woman is Lkely to respond to his proposal of marriage. OtherwisCt if 
it is not attainable for (he person to have a look at the woman he intends to 
marry, he may send A trustworthy woman to see her on his behalf, and then 
she may describe her to him. This is based on the hf^ith related by Imam 
Alimad stadi^ that llie Prophet (PBUH) once sent Umm Sula[yni in order to 
see and examtne a woman^. 

Whoever is asked aboat Ms opimon on someone intended to be ei^ged 
fihould answer lumestly, mentloiilngthe bad qualities of the intended person 
(if any) as well as any relevant thing$, which i& not considered bacibitii^ 
in this case. 

It is prohibited for a man to use direct declaration while proposing to a 
widow or a divorced woman during her waiting period, such as saying to her, 
**! would like to marry yoUr' Thi* is because, Allah, Exalted be He, says: 

'*There is no blame upon you for that to whidi yau [ituUrectfy] 
aiiude concerning a proposal to women. . 

(Qur^Sni Al-Baqarah: 235) 

Hence^ Allah, Exalted be He, allows indirect aUusion while proposing to a 
Hitridow or a divorced woman during her waiting period, sudi as saying to her, 
"I am interested in youf or suchlike indirect expressions. Hiis indicates the 

prohibition of direct declaration of proposal to a widow or a divoiced woman 
during her waiting period, such as saying. "'[ would like to marry yon." This is 
because such a direct proposal to a widow or a divorced woman may urge her 
to lie about her waiting period ovit of her djesb^ for marriage. 

JmAu Ibmil-Qa/yim said: 

"Allah pn^s^ited direct proposal of marriage to a widow vr a ^inmxd 
wofflfW during /wr waiting periodt thou^ she is not the one who 
decides the end of her waUmg period. This is because direct pr^osid 
may incite her to hasten to respond and Ue (^ut (fte passage of her 
waiting period!'^ 



On the other hand> proposing to a widow or a divorced woman during her 
waiting period, whether through allusion or direct proposal, is permissible 
for him (Le. the divorce) who has divoited her irrevoc^tty° but l^s th^ 
three tunes, as he is allowed to remarry her dudi^ her waMi^ period In this 
respect, ShaykhuJ-Islain Taqiyyud-Dln said, "Allusion as wrf/ds direct proposal 
is permissible for the one (i.e. e&vorci) who has the ri^t to marry her during her 
waitif^ period."^ 

It h prohibited for a Muslim to piropose to a woman vAao i$ already engaged 
to another Muslim. Thus, whoever proposes to a woman and his proposal is 
answered, it becomes prohibited for anyone else to propose to her until the 
fiist suitor gives him permi^on or when the proposal of llie first i$ rejected 
The Prophet (PBUH) sdA 

'None should askjor £he hand of a woman who is already cnga^ 
to Ms (Mu^im) bro&ter, but om should wait and see if the first 
smtor wiU marry or leave her!* 

(Related by Al-Bukhfiri and An-Nasi'l}' 

ImAm Mudim also related that the Prophet (PBUH) said: 

"None should ask for the hand of a woman who is already engaged 
to hh (Muslfm) brother until he (the first suitor) leaves her^^ 

Moreover, Ibn 'Umar narrated that the Prophet (PBUH) said: 

""None should ask for the hixnd of a woman who is already engaged 
to his (Muslim) brother' 

(Related by Al Bukhfiri and N^j^sUm) 

Al'BukhM also related that Allah's Messenger said 

j4 man should not ask for the hand of a woman who is thready 
engt^ed to his (Muslim) brother unless the first suitor gives her up 
or gives htm permission (to propose to her)." 

All of the aforementioned hadiihs, as well as other ones having the same 
meaning, stress the prohibition of proposing to a woman who is already engaged 
to another Muslimn This is because such an act may spoil the er^agement of 
the first suitoi^ spread hatred among people, and inrolve encrofldunent on 
others' ri^ts. Hence, if the proposal of tlie first suitor is rejected, or he py^ 
perrnission to another person to propose to her, or he leaves het it becomes 
permissible for the second suitor to propose to tha$ woman, as the Prophet 
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(PBUH) stipulated: 

unless the first suitor gives her tip or gives him permission (to 
propose to her)" 

This is the duty of a Muslim towards the sanctity <md inviQlf^iUty of his 
fdlow Muslim who&e vioktian is prohibited. 

Nevertheless, some people do not pay the least attenMon to such matrer. In 
other words, one may knowingly propose to a woman who U already engaged 
to another and gave her consent. By doing soj one is encroaching on another's 
right and spoils his propo^ whldx ig bfaUmms prohibited. Inaddidor, the 
mt yfhia intentionally does so deserves to be rejected and punished as welL 

Thereforci a Musliin should beware of such a matter and ahow re^^Mct 
toward the rights of optfjer fellow Muslims. Every Muslim has inviolable ri^ta 
that should be respected by other Muslims; a Muslim should not propose to a 
woman already engaged to hLs fdlow Musiim; he should not try to cancel the 
purchase of his fellow Musi im trader to gain it for himself, nor should he cau^e 
any land of hanu to lus MbwMudim. 

Endnotes 

1 Abft-Davr0d (2082)1275901. 

2 At-Tirmidhl (1038] [3/397], An-Nasa'i (3235) [3^37aj and Ibn Majah (1865) [2/418], 
J Ahmad aad Atia-DfiwOd. 

4 AJimad. 

5 See die (ootnols in'' Ar-RawdAl-Murbr [6/B9J. 

6 See the feobnte In "Ar-Riwd Al-MuHd"* [6/240] . 

1 Al-Bukh^ri (5144) [mn] and An-Nafiifl (3241) [3/382). 

SMuslim (3449) 13/302]. 

9 Muslim (1441) (5/201] and Al-Bukhari (2140) 14/446].. 
]D Al-Bukkafl<5i42) [9/24»]. 



Marriage Contract: 
Integrals and Conditions 

It is desoi^ble to ddiver a eennon bdbra cDndudii^ 
This semum is called "the Sefmom of Urn Ma«'M''. It may be delivered by 
the one who concludes the contract or anyioiie else of the atteodan^tft, 
woidii^ k as fblloFVinj: 

"Vetilji praise he fc AMn w^rdwHw, ask His help andfor^pve- 
ness, and turn to Him in repentance. We seek refuge with Him from 
the evils of ourselves, and from the evils of out deeds, Whctnever Allah 
guides, for him there is no misleader, ah J whomever He leads astray, 
for him there is n o guide, i testify that there is no deity bu t Allak and I 
testify that Muhammad is Hfe Semmt and Messenger^ 

(Related by the Five Compilers of HadUh^ and deemed a h.asan 
(good) liadith by At- lirmidhi) 



. ■ VI VtARREAGE 

After ddiveriiig the sermon^ the following three verse of Allah's Book, the 
Qui^> aretoberedted The first verse 1a; 

you who have beltevedt fear Allah as He should be footed and 
do not die except as MttsUms [in submission to Him}" 

{Quran: Alu Imran; 102) 

The second one is; 

"O mankind, fear your Lord» Who created you from one soul tmd 
created from bits mate and dispcnedjrom both of ^lem many men 
and women. And fear Allah, throu^ Whom, you askontanotherf 
and dte womirs. Indeed AUak is ever, over you, an Observer'* 

(Qiir^:An-Ni*i':l) 

The third is: 

'X) you i44u> have bdieved, fear AUak and spetA words of 
a^ropHatejmtice* He wiB [^ten] umendp&ryou your deeds 

and forgive you your sins. And whoever obeys AUah and 
His Messenger has certainly attained a great attainment" 

(Qurln: Al-AhzAb: 70-71) 

The Three Integral Parts of Marriage 

First: Spouses mmt he fvee from any barj'jers that may deter the validity 
of ihdr marriage. For example, the wtiman must not be one of those 
whom the prospective groom 15 prohibited to marry, such a& being a 
dose blood relative (marrying wham is incest), h&ng a Mstei thioiigh 
having been breast-fed by the same woman, or being a widovr or 
a divorced woman in her waiting periods and the like. Another 
example is that the man must not be n disbeliever whik the woman is 
a believer. There are some other le^ barriers that we will shed light 
on, if Alkih vvilb. 

Second: The hridc'^i consent jnust be verified. It is expressed throi^h the 
spoken fonn uttered by the legal guardian of the bride or anyone in his 
place; he says to the groom ► "1 marry you so-and-so." 

Thilti! The grnnins acceptance must be verified, it is expressed through 
the spoken ttirni uttered by the groom in reply to the guardian, namely, 
"I mdiry her" or "I accept herixumiager 




tcr Marriage Coptfacii Imegtuk ami CondltUins 

Sha^chul-IsUni Ibn Taymiyah and! his disdple n»iiil-Qayyiin mtuntained 
that marriage can be concluded by any wordli^ that irtdicates the same meanii^ 

of the tiforementioned spoken forms, and tliat it is not restricted to them. 
However^ those j^cholars who made the spoken forms of marri^tt^e restricted to 
the afofementioned ones argue ttiat "marriage" is explkitly referred to in the 
Qurlln, without implication; Al1ah> Exalted be He, says: 

" .*So when Zayd had no longer any need for heri We married 
her to you,,* (Qurta Al-A^b: 37) 

Allah also says: 

'j^nddo not ituwry those [women j whom your fathers married,.." 

(Qur an: An-Nisi': 22) 

Infact> this does not mean that marriage is not to be consummated except 
through these spoken foriits; ^nd Allal^ ktiows besL 

A marriage contract h deemed valid for a mule when the legal form of 
consent or acceptance is expressed through writing oi: understood gestiue. 

When mutual consent and acceptance are reached^ marriage is (0 be 
deemed veil id even if the one uttering the legal spoken form of marriage is 
jesting and does not mean the actual marriage, This is due to the h^dUh in 
whidi the Prophet said: 

''There are three things whichM whether undertaken seriously or in 
jestt are treated as serious: divorcet tmuria^ and taking a 
Wife ((^er revocable divorce)' 

(Rekted by AtTlnnidht)" 

The Four Coiidilions for the Vaiidity of Marriage 
1- Accurate Spedflcatloit of the Two Spoos«» 

Each of the hvo spouses must be accurately specified while referring 
to them. For example, it is insufficient for bride's father to say to the 
groom as a legal spoken form. "I marry you my daughter" while he 
has many daughters. Similarly, he cannot say to the grwrn's titthei^ 
"I marry my daughter to your son," while the hitter has many sons. 
Accordingly, the spouse referred to must be accurately specified either 
by pointing at him/her, referring to him/her by menlioniny his/her 
name, or mentioning a certain quality that distinguishes him/her. 
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2- Mutual Consent 

There must be mutim] cionsoiit between the two spouses; marriage is 
not deemed valid it any of the two is forced to accept it To illustrate, 
Abft Hurayrah (may Allah be pleased with him) narrated that the 
Prophet (PBUH) said: 

"A previously married woman should not be given in marriage except 
after consulting her, and a virgin should not be given in marriage 
except after her permission" 

(Related by Al-Bukharl and Muslim)^ 

This is applied except for the minor who has not reached maturity or 
the insane, as the legal guardiari can marry ati^ of them without their 
permission. 

3- The Bride's Guardian's Permission 

A woman is to be given in marriage by the permission of her 
legal guardian. This is due to the hfldtth of the Prophet (PBUH) 
in which he says: 

"No marriage (is \falid) w^dut (tke permission of) a guanHan..." 

(Related by the Pwc CorapUers of ijta^ except An-Masffl) * 

Consequently, if a woman gives herself in marriage without a legal 
guardian, her marriage is regarded a$ invalid, as such an act is a means 
leading to unlawfiil sexual intercourse. This h becaose a woman 
is considered partially unable to choose her best-suited husband. 
In this respect, Allah, Exalted be He, addresses legal guardians of 
women saying: 

"And mttrry th€ unmarried among you...'' 

(Qur^An-]^i 32) 

Allah also say^ 
. .Do not prevent A^mfram remarryii^t, * 

(Qui^; Al-Baqar^ih: 232) 

There are some other verses in the same regard. 



Cbaptef 3: Mitrigge Contract! Integrals and Conditiona 

The legal guardian of a woman is assigned according to this order: 

• Her father 

• The (>iie aiidiorlxed by th« ftlher to be her guardian 

• Her paternal grandfether (jr one of his paternal male asceodants 

• Her son or one of his paxernal male descendants 

• Her full brother 

• Her paternal brother 

• A SKm of her fuU or patemal brolhers 

• Her father's ftjll brother 

• Her father's pLUcnul broUier 

• A £on of her father's full or paternal brother 

• Hie doBest innate relative 

• HcrrmancLpatar 

• The ruler 

4" The Preunce of IVro Wltneuet 

The marriage contract miut be witnessed due to the hfldlA narrated 
by J£faar ^viiidi states that the Proi|)^ 

"No marru^ (i$ vtUid) without (Hie permission of) a guar^an and 
(in presence of) two just witnesses.' 

Hence^ mani^ is not deemed v^Ld except with the presence i>f twu 
just witnesses. 

At-Tirmidhl said: 

"This condition has been followed by the men of religious knowledge 
among the Companions of the Prophet (PBUH), their follo^^-'ers who 
came after them, and others. They maintained thus^ 'No mt^rria^ is 
wdfd widmut the presence of witnesses,' 1^ one among them disagreed 
in this r^jord ex£ept some <if0ie iate men ofknowledgeJ^ 
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Equivalence in Marriage 



Tli€ two spouses must be equivalent in foujr thit^ 
1- Religiousness 

A defiantly dLsnhcdient or a corrupt person is rot a suitable matdi for 
a chaste, virtuous woman. This is because the testimony or report of such a 
person is rejected, which is considered a sign of inferiority, 

A slave (or & slave who is parddly free due to his agreement with his 

tnafiter to be fiilly free after the payment of a certain amount of inoney or after 
his niiister^; death) Is not a sultabie matdi fbt a. free wonian, as the former is 
inferior due to slavery. 
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3- ProtfessiQn 

One of a lowly profession, such as a cupper or a weaver, is not a suitable 
match for a daughter of one in a high profession, such as a nnerchant or 
a businessman, h 

Hie groom should be solvent enough to afford the dowry and marriage 
expenses. That is, an insolvent man is not a suitable match fbr a prosperous 
v^cman> as this causes her harm owing to his inabihty to meet her due expenses. 

Accordir^y^ if the condition of any of the two spouses is different from 
that of the other with regard to any of the above-mentioned four matters, 
equivalence is violated. Howeven this does not affect the yaUdity of marri^e> 
as equivalence is not a condition for its v^lli^ty. To illustrate^ the Piopliet 
(PBUH) instructed FA^mah Bint Qays to mairy Uslmab Ibn Zayd, ' «o ^idr 
marriage was consummated due to the Prophets command rejpardless of their 
inequality^. Yet, equivalence is still regarded as a condition required for a 
spouse's commitment to the marriage ^reement. For example, if a woman was 
given in marri^e to someone who is not a suitable match for her, she or any of 
her legal guardians who do not consent to such an inequality may cancel the 
niani^cimtiactJU the lifetime of the Prophet (PBlIH)i it h^tpened that a 
man manied his dai^liter to his nephew in order to rfldse the latter^ 0^ 
and low status^ so the Piofihet (PBUH) gave her the right of option whether to 
stay with him or to be separated ^ Still, some scholars maintain that equ ivalence 
is a condition for the validity of marriage, such as Im^ AJimad according to 
one of the opinions attributed to him. 

Sheikh Ikqiyyud-Dia £^d: 

"Ajxording to the opinion oflm^ Ahtnud, if the husbufMi tvrns out 
to be unequal to the wije, they nre to be separated. Moreover, the 
guardian does not have the ri^hl fi> marry the woman who is under 
his guardianship (daughter, iistcr, etc.) to a man that is not a suitable 
matdiforher. Similarly, it is impermhiihie for a nam or a 'Woman to 
marry an wisuitahU middL Aiso^ acamUng to Ahmad, wpffwafewe 
is notjmt Ws£. marital financial matters such as the doy^ry that the 
bride or any of her legal guafdiatis may demand or di^Vffird, Rath&r, 
it is a matter ifi(tt has to be well considered.'^ 



Chapier4: Equivalence Id Mairi^ 
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t Fatimah Bint Qays was a free woaiun lAlle UsIniBh Ibn Zayd vm a very bUck freed salve. 
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4 See tbe U>ts\xuite In "Ar-Ran^ M-Murbi [6/2B2]. 
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Unmarrii^eable Women 



UiunatriageabU Women Are of Two Kinds: 

Bixst Women £tenudly Prohibited £Dr One to Many 

HieKflKfborteeaklfidj of th^n^ ftevenareprohiMtjeddue to bloodrdatianfl 
and seven are prohibited due to other special reasons. They are pointed out in 
the verses number 22 and 23 of the Sutft ot An-Nisd' (Wom^n) \ 

A- WDmeit Eterm^ PrahiMted lev Oiue 

to Mttfry Due to Blood Relations 

1) ThemodiMV grandroothers> and on up; Allah^ Exalted b* He» says: 
"Prohi Wftwi to yum Ifor marriagpl are y&ut mothers. . 

CQur'an: An-Ni*4': 23) 
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2) Dau^erSi^unddaughters, daughters of granddaughters, and on 
down: AHafi, ^Sted beHe, sa^^: 

^Prohibited io you Ifor marriage} are..^ your daughters^^/* 

(Qur'an: An-Nisa : 23) 

3) Sisters; One is prohibited to marry ones sister^ whether she is a full> 
paternal, or maternal sister. This is because Allah> Exalted be He, reveals: 

"Prohibited to you {for mattUigtl ore: „ your sisters. . " 

(Qux^: An-Niai':23) 

4) Sisters daughters, theti son^ or dai^ht^s* dau^ters, and on dowi^ 
AHaK Exahed be He, say^: 

detig^tivt^^.** (Qur'An: An-Nis^: 23) 

5) Brother's daughters, thdr wns^ or daughters' <ku£hta^i and on 
dowiu Allah* l3Eak«d be He> soys: 

"Prohibited to you (far marriage] are... [and] your sister^ 
dtH^Ttert.^** (Qur^in^ An-Nistf: 23) 

6) Paternal aunts and (7) maternal aunts; Allah, Exalted be He, sayst 

"Prf^ti^ed to you [for marriage] are... [and] your fitdier^ 
gisten, your itu^ier% sisters. . f (QuilUi: An-Nisff : 23) 

B- Women Etemallf Prohibited for One 

to Marry Due to Special Reasons 

1 ) Lt is el£]:nally prohibited ibr a man to remarry bis ex-wife against whom 
he 1^ sworn allegation of adoltety and i^iivFced by public imprecation. 
In this respecti Al^fswzaflnt re|HHted that Sahl Ibfi SaM fwd: 

%ccordt^ to ffie Surmah (Proph^ IhtiBtkm)^ the kusbahdand w^e 
who swtat idkgatim t^dmt eadi o0Kr (ie. tdkgatUm of adutUty 
sworn by the husband and aUegation sworn hy the Mfife ^ d^tnse of 
her honor) are to he separated and never be ramited"^ 

Al-MnwafEaq commented, 'We htow none who has a Mffermt vieiv.'^ 

2) The sanu categones of idativw aic pnM)ited for OEK to maiT^ 

because of one's blood relatioirks to them are also prohibited to one by 
foster suckhi^ relations, Iha^ women 0iat are prohibited ^ marnage 
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due to suckJing are the same as those prohibited £or marri^ due to 
blood relations^ such 

(a) Women by whom one Ls breastfed 

(b) Sisters throu^sudding 
AllflK Exalted be He, says: 

"Prok^ted to you [for merrit^] ar^^ your [miBt] molten 
who nun«dy0u> your listen Ihrott^ nursing.." 

(QurteAii-Nistf:23) 

In this regard, the Prophet (PBUH) said: 

""All things -which become unlawjui because of blood relations are 
unlawful because of0te comsponding fester suckling relations."' 

[Related by Al-Bukh^ri and Muslim) 

3) The wives of ones father, the wives of ones grandfathers, and on up, 
are prohibited for one to marry as soon as the marriage contract of the 
father (or grandfather, etc.) is cni^icluded. Allah, Exalted be He, says: 

"And do n&t many those [tvamen] whom yaur fathers married...** 

(Qur^in; An-Hisa': 22) 

4) The wives of ones sons, the wives of ones grandsons, and on down, 
are prohibited for one to marry. Allah, Exalted be He, says: 

" * .And [oiso prohibited are] wives of your sons who are from 
your [own] lohtf,,,* (Quriaii: An-Nisi*: 23) 

5) The wjfifSj mother, her grflndraother, aod on up, are proMbited for 

one to marry as soon as the marriage contract {between one and ckm^s 
wife) is concluded. Allah, Exalted be He, says: 

"Prohibited io you (for marriage} ymtr wives' ittoOm^,." 

(Qiir^:Aii-NMr23) 

6) Dau^iter and granddaughters of one^a wife, and on down, aie 
prohibited for one to marry once one Consummates the maniage with 
one's vfife. Allah, Exalted be He, «ay&: 

^ProhiMted to you [for marriage} ar^... your stepdaug^Oer^ 
under your gaardiansh^ [bomj of your wives unto whom you 
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have gom in. But tfyou hare itotgom in unto them, there is no 
sittup»tt you..." (Quran; An-Nisa: 23l! 

After tiietitioning the women prohibited for one tci marry, it will be more 
tonvenieiil lo state the verse contaming thejii as a whole once again; AUah^ 
Exalted be He, aays: 

"Prohibited to you {for marriage] are your mothers, your 
dmtghters, your titisn, yotnr fii^ta^t tttters, yout MdAerli 
sisters, your brother's dat^rters, your ^ster^s dtu^H^v^ymsr 
[milk] mothers who tamed j^fUayaar sisters throu^ nursfr^ 
your wives* mothers^ and your stepdaughters under yotir 
guardianship {bartijofyour wives unto whom you hiivegone 
in* But if you have not gone in unto themf there is no sin upon 
you. And [idsoprohUHted art] Ifcc whfei 4^your9m$who ore 
frmi your [own] loinS) and Iftot you take [In marriage] two 
sisters simuliaiievui;iyy ixceptfor what has already occurred, 
indeed, jUU is Evet-Farg^viagattd Merciful/* 

(Qur^^: An-Nis^^ 23) 

Second: Womea Ti^porarily Ptohlbited for One to Mairy 
They are of two kinds: 

A- Women Prohibited for Otie to Marry Dae to Simultaneous Mariiage 

II i& pruhibiied for one marry two sisters and have them as wives at the 
same time. Allali: Exalted he He, says: 

"Prohibited to you„, that you take [in nwrnage] two sisters stm 
uUaneousiy,.." {QLir'aii: An-Nis4'; 23) 

It is also prohibiuxi lo take \\\ mi^'fia^c j woman and her paternal or 
maternal aunt at the same time. This is becaiise ihe Prophet (PEUH) said: 

"A man is prohibited to marry both a worrtan and her paternal 
aunt or a woman and her maternal aunt (at the same time)" 

(Related by Al-Bukhiiri initt Muslim) 

The Prophet (PUUH) showed the idea behind such prohibition, as he said: 

"Ifyoudidsot tkenyou wmdd sever yottr ties of kinskipr 

This is becaiiseldkwwrveBriisn«ll]r fed jealous toward each other, so if they 
wtre relatives, such a manage woold cause severii^ the ties of theu* kinship. 
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Howeven if a woman is divorced and her prescribed waiting period i& over* her 
sifter and her paternal qr maternal aunt become lawfuJ for her ex-hu^b^nd lo 
many, as the rmon for prohibition is not there anymoireL 

One is also prohibited to have mort than four women as wives at the same 
time This is because Alkb, Exalted be He, says: 

"..then marry those that pleme you of [other J womettt twf (w 

The Prophet (PBUH) ordered those new converts to Islam who had more 
than foor wives under their authority to choose just four of Ulem^ 

B- Women Prohibited for One to Marry Due to Contingent Matters 

It is prohibited to marry a widow or a divorced woman in her legal vfaiting 
period, for Allah, Exalted be He, says: 

"...And do not determine to underUdie a taarriage contrtict 
mtU the decreed period nadtes Us 0it4*^" 

(QuriSn; Al-Baqaraht 235) 

The idea behind such prohibition is that the widow or the divorced woman 
might be pregnant, which might lead to lineal confusion and intermingling. 

rt Is also prohibited for one to marry a woman who has committed zind 
(adultEry or fornication) Lf one knows about it until she repents and her v^aiting 
period is cfvei. Allah, £xalted be He, says: 

".^^and none marries her except a JmUct^ or «t poiy^eist, 
and lhat [Le. marrit^ to suthpersotnj been unlawfiU to 
the hdieversT (Qur'an: An-Nlir: 3) 

One is prohibited to remarry the woman vdiom he has divorced by three 
pronouncements of divorce until she validly gets married to another husband. 
Allah, Exalted be He. says, 

'Vhfor^istwke.,.*' (Qur^: Al-Baqarah: 229) 

Then Allah says: 

"And ^he hat dharced her {for lAe ^drd Umeh Hftm Jiftff is ifof 
lawful to him afterward until [after] ^e marrks d husbattd other 
OumMm,.*" (Qur^iln: Al-Baqarah: 230) 

It is prohibited for one to marry a mulirim ^ woman until she gets out of 
her state of ijtrdm. SinailaTly} it is prohibited tot: a mutfim man to conclude 
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a marriage contract during the stale of lirdm (a state of ritual conseaaLion 
during or UmTah). The Prophet (PBUH) said; 

"A muhrim must neither marry himsetj, t^or arrange the marru^e 
of another one, nor should he make the proposal of marriage." 

(Related by die Group of Comphers except Al-BukhSri)^ 

A Muslim woman is prohibited to get married to a disbelieving or 
polytheistic man^ for Allah, Exalted be He, addresses Muslim women saying; 

"..,Attd do ttot marry paly^istk men [to your women] until 
they believe,." (Quran: Al-Baqarah: 221) 

Likewisen a Muslim man is proh ibked lx> marry a disbelieviitgor polydieisdc 
woman. Allah» Exalted be He, s^ys: 

"And do ttot marry pclytk^ktic women un til they believe. . " 

(Qur'an: Al Baqarah: 221) 

ASalv Bxaked be He* says; 

"..Aitd hold not tvimttrru^ bonds wilhdisbdUving women..." 

(Qur^: Al-Mumtahii^ 10) 

However the afbreraentioned vicrse does not apply to Jewish or Ghristkn ) 
free womenn as it is permissible fbr a Muslim man to marry any of them, for 
AllahiBxHltedbeHe, addresses Muslim men sayii^: 

"^t^And [lawful in ttuariagt arej„* dmsU women from im&itg 
those who were gtvm the Scripture h^ore y0tL*" 

(Qui'ilmAl-m'idah: 5) 

Scholars unanimously agree that this verse is regarded as an exice|itkm of f 
the general rule stated in die aforementioned two verses, (2: 221) and (60i 10), 
which prohibit the marriage between disfaeltevk^ or polytheistic women and 
Muslim men. 

A free Muslim man is prohibited to marry a slave Muslim woman, as such 
a mamage cau$«S his children to be slaves of his wifes master It is permissible 
to marry a slare Muslim wcntion qthty when one fears co(maiittmgfoniicatioii 
and one cannot ofibrd marrying a free Mu&lim woman or afford the price of a 
slave woman to emancipate and marry hei. Allah, £xalted be He, soys; 

%itd whoever among you canstoi (find] the means to tnarry fiv^ 
bdievhig womeih then [he may marry} from ^tase whom your 



right hands possess of believing slave girls^*. This [allowance] is 
for him among you who fears affliction (i.e, sin J,.." 

(Quran; An-Nisa': 25) 

A slave is prohibited to marry his mistress accoirUing to the consensus of 
Mushm scholars. This is because being a mistress of a slave contradicts being 
his wifcj as the rights, duties, and rulings are different in each case. Similarlyj 
a master is prohibited to nmrty his fikve giri. This is because the contract 
of possessing a woman is stronger thsn that of mairyii^ her> and a strong 
contract cannot b« combined with a weaker one. 

Having $eEual intercourse with, oaf's skvegiriha& the ruling ^ helving 
sexual intercourse through a mairiage contract, provided the aforementioned 
conditions are considered. In other words, those who are temporarily prohibited 
for one to marry - such as a widow or a divorced woman in her wailing period, 
a mt^tim woman, a female fornicator, or a woman whom one has divorced 
thrice - are pix^bited foi one to have sexual interoouF^e with as one^s slaye 
women. This is because if a marriage contract is prohibited as a means of 
lawful sexual intercourse in such ca&es, then having sexual intercourse with 
ones slave woman, with greater reason^ Is prohibited in these cases as welL 
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CHAPTER 




Conditions Made Before Marriage 



They aiie ccmdltions set in the marriage contract by one of the two $pou$e$ 
to be fiilMed by the <>thcr hi the best interest of the for^ 
vrhether through the mcirriage contract or any previous agreement Such 
conditions are of t wo kind^: 

First: Valid Conditions 

According to the majority o^faqihs,, it is a valid condition when a woman 
stipulates that her suitor mu&t divorc*; hi* firjst wife, such ^ divorct i& in her 
IntereAL Other schokrs view that mch a condition is invalid, as the Prophet 
(PBUH) forbade a woman to ask for the divorce of another woman so as to 
take her pJace as a wife \ This Prophetic forbiddance mdicaies the mvalidity of 
such a condition. 

Among che valid conditions made by a woman before marriage is when 
she stipuktes that her suitor must not (sexually) enjoy a slave girl or marry 
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aiother woman ^tei'#S^ Carriage, This a valid condition titat has to be 
iiil6Xl«dby ^husband; ollienviu, slieluis die 
In this Fcgardrjlle Pnphet (PBUH) said 

*Tfte mr^^t amditions to be fulfiJkd are those that make it 
fmryou to have sexual rektiotts (Le. the coTuUtions set in ^ 
marria^^fitract)."^ 

Among such valid conditions is vrtien the bride stipulates that her suitor 
must not take her out of her house or homeland. Thus, the man must not 
taise her out except by her permission in accordance with her condition. 
Likewise, it is a valid condition if the bride stipulates that her future husband 
must not sepaiate between and her diildren or parents. This condition 
must be fiilfflled by the husband; otherwise, she has the right to rescind the 
maniftge contract 

It [s also a valid condition if the bride stipulates a largo' amount of dowry 
or that the dowry must be paid in a certairj currency This is a valid and 
binding condition that the groom must fulfil]; otherwise, she has the right CO 
invalidate the marriage contracL ThuS: she has the opQon to invalidate it at 
anytime she likeg, unless there is a sign cf h^consent although beii^ aware 
of his vidation ^her condition. In si^ a cast^, her of dioice is to be 
disregarded. In th is regard, ' Umar Ibnut- Khaflab {may Allah be pleased with 
him) obliged a mim to fulfill what his wife made as a condition before their 
marriage. The man said; 

"They (women) may divorce us thcfi!" 'Umar answered, TAe 
judgment on rights is bused upon ihe stated conditions!*^ 

This view is also supported by the hf^dl^ of the Prophet (PBUH) in which 

he &ays: 

"MusUms must keep to the conditions they have made."* 

The great scholar Ibnnl-Qiyyim said: 

"Such conditions must be kept, as thty are worthiest to be ju^fiUed 
according to tht principles of Sharf ah (Islamic Law), reasonings 
&nd sound analogical deduction. Hencti if the woman does not 
consent to give herse^ to someone except on a certain condition, 
such a condition must hefu^tled; otherwise, the marriage amtmct 
will not be established on her consettt, and it will make her liable 
for uncalled-for duties that are not er^omed on her by Allah and 
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Second; Invalid Conditions 

They are of two kinds: 
A- Loralid Cdnditioiis Inralidating Marriage 

They involve three kinds: 

1- Sti^iitr Manliige (Marriage of Exchar^ing IVbmen under Guudknshlp) 

It is the type of marriage in which a guardian gives his daughter Cor 
a woman under his guardianship] in marriage to another person 
on the condition that the other gives him his dau^ter or a woman 
under iiis guardianship) in injirriage toO: and without any dowry paid 
by either. In this type of man iai^e, a woman is given in marriage in 
return for another. Scholars unanimousiy agree tiiat sucii a marriage 
is prcdiibited; it is deemed invahd and the couple mast be legally 
separated in this case, whether they stated that there is no dowry paid 
or ttiey kept silent about it. To illustrate, Ibn ^Umar (may Allah be 
pleased with iiim) narrated: 

*lhe Prophet (PBUH) forbade shighdr marriage, which means that 
someone marries his daughter to another ajid the htter marries his 
daughter to the former, without any dowry paid by either**^ 

(Related by Al-Bukhdrl and MuslimJ' 

Shdkh Xaqiyyiid-Din said: 

^The iinmistakahh condttsion is that Allah prohibited the marriage of 
shighdr. This is because the Jegal guardiayi must not give his daughter 
ift marriage except to the one who is considered a suitable match for 
her. In addition, the guardian is supposed to look for her best interestj 
not just to satisfy his desire in such a marring exchange. MoreaveTt 
the dowry is ^ brides due notlheguardiio^s, Therefore^ net^ter 
the guardian nor the father is to give the woman in marriage unless 
in her best mferest, not to favor his own desire and interest over hers* 
Otherwise, his guardianship is deemed inv^Utd. When the guardian 
exchfm^ the wQnum und^ his guardianship in return far another, 
he thert is not looking for her best interest. Tkus^ he is acting as^he 
is giving her in marriage in return for some money ^tat would he his 
not hers; both cases are impermissible. Consequently, if he pretends 
a dowry was paid as a way to make this marriage lawful while in 
fact intending shighAr marriage, it wiU not be permissible^ as stated 
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by Imam Ahmad. This is because his real aim h to marry another 
HWMfljj in retttmfor (marrying) his dav^ter (or any wottutn under 
his guardianship). In this r&spect, Shari (Mamk Law) states that 
such a behavior of the guardian is only intended to serve his own 
desire, nof the woman's hest intcresif whether there is a dowry or not, 
as maintained by Mu awiyah and others. However, Ahmad views it 
permissible only when there is a dowry^ t^hich is not just intended to 
he a means of cheating, provided the yeomatCs int^est ivi^ rt^rd to 
her due dowry has been considered.'*^ 

Still* if thert: is a certain dowry given separately to each of the two 
brides, without any intention of dieatingH provided :har each of the 
two brides givc.^ her cnnsent> such a mrirri^ then is deemed valid, a$ 
the causative of tiatm is no longer there, 

2- MuhfliBi Marriage 

It ii a kind of unlawful marriage when a man niftmes a woman, 
vho is divorced irrevocably for three times, just to make her lawful 
to be remarried to her former husbaod^ on the condition that he 
will divorce her once this purpose is achieved. Whether there is a 
conditionstatedintbemamageoragreed upon before concluding the 
contract or not, such marriage is deemed invalid anyway according 
to the following hf^dHh: 

'The Prophet (PBUH) said to his Companions, 'ShaUlf^youahmtt the 

borrowed hilly goat?* They (the Companions) said, 'Yes, 0 Messenger 
ofAUah!* He (PBUH) said, 'it is the miMlUi' may Ailah curse the 
muhaliii and the muhaUoi-litiiii! 

[Related by Ibn M^aii» Al-H^kim, and other comtiilers of H^dith)*' 

3- The Marrl^ Dqwndent on a Future Ccmditkm 

An example of such marriage is when the guardian of tli£ womaua 
says to the suitor^ "1 will let you marry her when the first of so-and- 
so month comes," or "...if her mother consents" Such a marriage 
contract is deemed invalid, tor marri^e is considered a contract of 
compensation (represented in the dowry that makes it fat the 
mati to enjoy the woman as a wife). Thefefore;, it i« invalid to make 
such a cont t^ct dependent o n a future posaibitity, Similarlyi i£ h invalid 
to make the marriage contract temporary, as when a guardian says to 
the suitor, *'l will let you marry her on the condition that you divorce 
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her tomorrow" or, "I will let /on marry her for a month (or a year) " 
Sudi temporary marries is what is called ''maiTiage of mitfat^j Us, 
the temporary marriage intended just for having sexual intercourse. 

Sbdldi TuilTyad-Dfii said; 

%R the mat\y elaborate mutawAtir (continuoudy recurrent) jiadUhs. 
{^ec that Mah> ExaUed he He, proktbit^ the marriage of mtlt'ah 
(tetttpomry majTi(^) a^^r it had been made lawfui'*^ 

Moreover^ Al-Qurtub1 &aid; 

"All^adffhs agree that the time when the marriage of inut'ah Wi\s lawful 
did no t last for long, as it was soon prohibited. Then, both the Salaf (ea rly 
Muslim scholars) and the Khabf (late Muslim scholars) unanimously 
agree m its prohibiHon, except pr fftwe ^hokrs of the R^^/i^^ whose 
f^inion counts rtothit^r 

B- Invalid Conditions that do n<at JmsAldaAe Marriage 

If there is a condition in the marriage contract that involves violating 
any of the woman s rights^ such a condition is invalid though the marriage 
itself is still deemed valid Examples of such ifivalid conditions that do 
not invalidate marriage are tihe case$ when the man stipulates that there 
will be no dowry for the woman or that there will be no alimony for her, 
or that the nights he will spend with her will be less than those of her 
fellow wife, Thougli such condition.^ ^ij e invalid, they do not invalidate 
the marriage, as they are of additional meaning to the marriage contract. 
Thus, mentioning them in the contract is not necessary, and ignoring 
iihem is not haimfuL 

For instance^ if the suitor makes a condition that the woman must be a 
Muslim, and then she turn* out to be one of liie Peopie of the Scripture, i.e. a 
Christian or a Jew, the marriage in this case is valid, and the husband has the 
choice whether to invalidate it or not. Similarly, if the suitor stipulates that 
the woman must be a virgin, a pretty woman, or a woman of noble origin, 
and then he discovert that she is otherwise, he has the right to invalidate the 
marri^e, as his condition is not fulfilled 
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Defects in Spauses 



There are defects that if found in one of the married couplcj the other 
has the right of option wJhether to cancel the marriage contract or not. The 
foCowittg are some eiaroiples: 

• if a wife ^ds out that her husband is unahle to copulate with her 

due to his impotency; she has the rig^t to rescind the man lage 
contract In addition, if a wc^man claims that her husband is 
impotent and the latter does not deny it, ^hc hLisband h to be 
given a chance for a year (to copulate with her). Yet, if he still 
could not copulate with her during that period, she has the right 
to resdnd the marriage contract. 

• If the husband finds that his wife afflicted with a. shortcoming 

that hampers copula±ioii» such as colpatresk, and that auch a 
defect is incurable, the husband then has the r^ht to rescind the 
marriage contract 



• If one of the two spouses finds a defect in the oilier, iiuch hemorrhoids, 
insanity, vitiligo, kpros)^ baldness^ or halitosis, the^former then ha£ 
the i^t of choice whedier to caiiod the mairiftge contra or not dtie 
to Ui^repulsion caused by such defects. 

The great i^dhokr Ibnul-Qayyim said: 

"Every defect that causes a spouse to be disindined io the other and 
prevents the fulfiUment of the purpose of marriage (te. copukitUm) 
entails the right of choice (whe^er to caned it or net), InvaUdation 
in this case is ^yonhier than the invtjMiSion of a trade trmsaction 
(due ti> a defect}."^ 

The nght of option to rescind the marriage contract is due to the spouse 
who does not accept the defect of [he olher, even if the former has a similar 
or a different defect. Tiiis is becLUisL- man dtJei: not fecH disgusted with his own 
defects. However, if any of the married couple accepts the del:ecl of the other, 
provided being aware of the defect and showuig a sign of acceptance $uch as 
sayii^ 1 accept that defectT such a spouse does not h^ the right cf option 
to Fescind the maFriage contract (due to th^ de&ct) afterwards. 

When one of the married couple ha$ the right of option {to i^esdnd the 
marriage contract or not), the execution must be done by the judge (or the one 

in authon(y)j sudi a matter needs ijtshad and consideration. Thus, the judge 
(or lheonemaLiEhonty)c^Ln resciiul I he niEirriaj^e ctmtract if demanded by the 
ciaimant spouse, or give the hner pcruiiiiiion it) do so. 

If the contract is reminded befure the con.su mm at ion of marriage, the 
wife does nor have the right to claim her dowry. This is because if she is tho 
daimant of the resdnding of the raarr^e contract, then she is the one who 
causes fiepflratton. On the other hand If the hufihand was the claimant of the 
rescinding, then it means that she has not told liim about her defect. In both 
cases^ she does nnt have the right to claim her doun-y. However, if (he marriage 
is rescl]idf d after consummation, the wife Inis liif right to chutn the dowry 
specified in tlie marriage contract. This is because the wifes dowry becomes 
obl%atory for being stated in contract and settled by the consiunmation of Ihe 
marriage (it havii^ seicua] intercourse). Thus, the dowry becomes the wife^ 
rt^ and cannot be invalidated in this case. 

It is in valid to marry a yoiu^ girl, an insane wonian, or a slave girl to a man 
who is rifflicted widi a defect that afifects the consummation of the marriage. 
Tikis is because the guardian \& supposed to look for the best hiterest of the 
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woman under his guardianship. Yet, if the guardian is not <icquainted with the 
suitor's defect, he Is to rescind the marriage contract once he Jmows about it in 
order to sp&fe liie WEMtiftii under his guardi^nshLp the hsrmfiil conse{^uence.5i 

In this oonnection^ if a sane, mature woman gives her consent to mairy an 
inqK>ticnt man or Dtie vrhose petkls is flmpijtated, the guordi^ 
li^t to prevent ihe marriage, as sexual Intercoiurse U a matter that amcems 
tbebiide aknci do one else. However, if she accepts to marryan insane person, 

a leper, or a man afflicted with vitiligo^ her guardian can prevent the marriage 
in this case, as the negative effects of the husband's defect may exceed the wife 
to befall their children^ in addition to the hiemish that may befall the family. 



Endnotes 



1 See "ZAdid- jMd 'dcT [5/166]. 



Marriage of Disbelievers 



"Disbelievers" here refers to the Christians, the Jews, and the people of 
other belief such as magi and idolaters. This chapter deals ^vith the rulings 
on liie marrUges of such disbdicTers if they convert to Islam or seek the 
Judgment of die Idatnlc judiciary conceniiiig tnairltal cftse* ^riiile they are still 
disbeUeveiBL 

Hie rulings on the marriages of the di$bdUerer» are tlie same a« those 

on the marriages of Muslims with respect to validity, divorce, gihdrt tW^ 
alimonj^ and the nights one spends with one's wives. That is tt) say, the women 
adisbellevii^ man is prohibited to marry are the same as those prohibited for 
a Muslim man to marry (sudi as the mother the sisten etc). Tbu 
disbelieving married wometi are tdened to as "Srivie^ in the QiiriSn; Allah, 
RiraUAH be Hei says: 

(Qiir^Al-Masad:4) 
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Allah S.1S0 says: 

lAjtd (fte wife ofPlutraoh (Qui^: Ai-Qast^ 9 ) 

Hence, referring to thoae disbelievii^ women a& "wives** in the Qur^ 
indicates the vajidity of theu: Jiiaiiiag& 

Shx^chul-Xd^ Ibn l^iymlyah (may Allah have mercy on him) saki: 

sound t^inion is thfft the rnwrv^ of disbdlevers which are 
viewed prohibited in Ham are fd?solutely prohibited (in my other 
reiigim ), Ifth ey do not convert to hia tn, they will be punished for them 
(in the Hereafter), hut if they become Muslims, they will he pejrdofted 
for thtm, &i they have betn m&ware of the prohibition of suck 
matriitges. As for 6ie va^ty or invaUdity of such muriagest they are 
viewed vitUdfivm one per^tective and imalidfrom uno^KT. If what 
is meant by validity is the lawfulness of taking full responsibility as a 
coupk and fulfilling the marriage contract, then the validity of their 
marriage in this case is dependent on Us consummation according 
to the Islamic regulations. However, i/w/iaf is meant by validity is 
the enforceability of the rulings pertaining to tnaniage, such as the 
rescindment of the marrbi^ contract due to a thre^oM jntvoadtle 
^varce, the effectiveness of divorce, and theestc^lishment of marriaige 
and the resuUtmt chastity, then the marriage is deemed valid."*^ 

Amoi^ the rulings on the dLsbeUevers marti^^s i& thM their invalid 
maniaiges are to be conceded to on tvfo conditions: 

a. Their invalid marriages are to be conceded (by Muslims) if they believe 
them to be valid in their creed. Whatever marriages they do not deem 
vaLd are not to be conceded^ as they are not admitted in their rel^on. 

tk Hieir invalid riiarriages are to be conceded as long a.s they do not seek 
the judgment ot the Islamic judiciary in this concern. But if they do, 
the Muslims arc not to concede such marriages. This Is because Alkh» 
Exalted be He> say^ 

"An4 jtidge^ [0 Muhfltutiutdjf between ihem hy what Allah 
hat revealtd..." (Qur^: Al-Mft'idah: 49) 

In this Kfard, if flie disbelievers behevein the-validity €f iheif mafri^es 
according to their creed and do not seek the Islamic judgments yic 
are not to disapprove of them. To illustrate^ the Prophet (PBUH) took 
jizyah from the of tiajar and did not object to their marriages 
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although he (PBUH) knew that they allowed marrying their legally 
unmarriageable kin\ In additioi^ many people converted to Islam in 
die lifetime of the Prophet (PHUH) uid he conceded their marriages 
wtdiout pointing out the way they were consummated. 

Ifa disbelievii^ couple ccvmes to Muslinis seddt^ their judgment before 

th t con sum mation of tti ei r marriage, Muslims are to conclude it in accordance 
with the re! ig io n of Tsl am, i.e. the re must be the g room's spoken proposal, rhe 
bride's consents the bride's guardian, and two equitable MuAUm witnesses. 
Allahj Exalted be He, says: 

"...And ^youjudge, judge between ^ent with justice.." 

(Qur'^: Al-m'idah: 42) 

However, if a disbelieving coupie s^Jcfi the Ifilamic judgment after the 
consummation of theij' marriage, Muslims are not to object to the manner of 

its consummation. 

Similarly, if the two disbelieving spouses convert to Islam, Muslims are 
not to object to the way their marriage was consummated or whether the 
conditions for its validity were there or not. Rather, if such a couple conies 
seeking the Islamic judgment regarding their marriage, Muslims are to 
consider that matter at the time when they seek die Islamic judgment or the 
time of the ir con ver^i on to Islam. Hence, if the wife then is among th e worn en 
lawful for her husband to marry a& a Muslim without any legal barrier, the 
marriage is to be approved of. Since thiere has been no legal barrier from the 
beginning, there is nothing to prevent maintaining their marriage after their 
convei^ion to Islam. Yet if the wife is originally prohibited for the man to 
marry (at the time when they seek the Islamic judgment or at the time of their 
conversicm to Islam), they are to be separated, lliis is because the invalidity 
of their marriage contract from the beginning causes the prohibition of its 
being continued. 

As for the dowry specified for the wife before their conversion to Islam, if 
it is somediicg lawful, she can have it, for it is her due i^ht according to the 
nmrriage cvatnct, and there h no legal reason preventhtg its being given to 
her. However Ifthe dowry is something corr^pt or unkwM, such afiwiiie and 
swine, d:kere will be two rulings: 

Fir$t, i£ the wife has already received it as her dowry} then it i$ deemed 
hilfilled. i.e. she i^ not entitled to something instead, as she has 
received it accordii^ to their previous creed (Le. disbelief). Thus, the 
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obligation of the dowry is deemed fulfJled on the part of the husband. 
Moreover, if Muslims raise their objection on such matters, it will 
cause dif&cully and itMndlne people to convert to Islam. Hierefore^ 
5udi roatters are pardoned due to the married couplers convemon to 
Islam Just like all other acts disbelievers used to practice befbie their 
conversion to Islam. 

Second, ifthewi&Iwaotgotsiidianunlawfiddowr^thim.aproperla^^ 
dowry like thai given to one? like her is to be specified fo r her. However, 
if she has already received part of her unlawful dowry during the time 
of disbelief, the other part is to be estimated and given to her according 
to the proper lawful dowry like that given to ones like her. Similarly, if 
bcrdowry haa not been spedfkd before conyertingto Islam, llien she is 
to lecdve a proper lawful dowry like that g^ven to ones like her, as it is 
invalid not to spediy a dowry in the marii^e cotitract 

Moreover, if the two spouses convert to Islam at the same time, their mar- 
riage is to be maintained, as there is no rel^ious distinction between them. 

Furthermore, if the husband of a Christian or a Jewish woman converts to 
Islam whereas she does not, their marriage is to be mfiatained, as a Muslim 
man uioii^nally allowed to marry a Chiistiaa or a Jewish worn an» so it is valid, 
with greater reason, to maintain her as a wife after the husband's comrersion 
to tslamn 

On the other hand^ if a disbelieving woman converts to Isl<vm while being 
married to a disbeliever and before the consummation of marriage, their 
marriage is mvalidated. Allah, Exalted be He, says; 

^'...then do mt return them tc tht disbetievers; they aretwt lawful 
[wives j for thenit nor are they lawful [husbands] for ^etn..." 

(Quran: Al-Mumtahiiiah: 10} 

Accordingly, the woman in tlriis case does not have the right to daim iier 
dowry, as the rescindmenl of marriage is on her part 

Similarly, if a husband of a disbelieving woman, who is neither a Christian 
nor a Jew, converts to Islam before the consummation of marri^e, their 
marriage is mvalidated. Allah, Exalted be He^ says: 

" ..And ki>ld n0t to nmrri^ge bonds with disbelieving wamen. . ." 

(Qur'^Oi: Al-Mumtahinah: ID) 
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In this CMC, the man has to pay her half the dowry> as the resdndment of 
majTl^ is on his pait. 

la this conneciioiij if one of tlie two disbelieving spouses, who are neidier 
Christiaiis nor fews, converts to Mam, or if a di$bdieving woman converts 
to Islam after the amsummation cf her marri^ to a disbeUevei; the matter 
becomes dependent on the wife's waiting period. In other words, if one of 
them converts to Istam during the wifes waiting period, their marriage is to 
be maintained as valid. However* if the other spouse does not convert to Islam 
during that periodn their marriage is deemed invalid since one spouse has 
converted to Mam. 

In addition, he vAo converts to Islam i^Me having more than four wives 
who have converted to Islam too, orvriio are Christians or ha£ to choose 
only four of them to keep as wives. This is bA&&d on the fact that when Qay& 
Ibnul-H^rith converted tolslam while having eight wives, the Prophet (PBUH) 
said to him, "Select four (wives to keep) of t/iem The Prophet (PBUH) said 
the same to others on simiLar occasions. And, Allah knows best. 

Endnotes 



1 2ift*lr is the saying of 3 hLisband lo his wife, when he wants to abstain from having 
ses witli her, "{Sexually,) y^ii are la me like the back of my mother" Le. unlawful to 
appnMch JKacudly, That wbs a type of dmnce practiced bf Arabs in the Pre-lslamJc 
Period of Ignorance {the J^hUiyyah}. 

2 lid': The potent hiL$band'$ oath not to liave sexual intercourse with ids wife fbx 
a certain period. 

3 See "Al'Ikhtiyarat Al'Fiqhiyyah" [312-3231. 

4 Ai-BukJilri [3157) 

5 At-Timidhi {1 130) [3/435] and Ibn Majah (1953) [2/464]. 
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Dowry 



Ftirl«tica% llie vnntd dowry refers to a kind of compensation specified 
in the niaiiiage contract oc after condodii^ It, and it 1« to be paid by the 

husb a nd . As for i is r u lingn it i s obligjitory accordi iig to th e q u r'in ^ th e 5w n mh 
(Prophetic Tradition) and the eonseiisiia of Muslim tidioiaiii. Alkh, P-^\tfri 
be He, says; 

"And give the wOTuen [upon marriage] their [bridal] gifts 
graciously. But if they give up willtngly to you anything of it, 
then take it iu satisfcction and ease." (Quran: An-Nisa ; 4) 

Moreover, the Prophet (FiJUH) never Jet a marriage be consummated in 
his lifetime without a dowry In this regard, he (FBUH) said to a suitor; 

"Find something (^^ give the bride as a dowry), even if it is an 
iron ring." 

In additijji^ all Muslim scholars uniformly agf on its legality. 
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f. As for the lecal amount of dowry, it has no specific miti^tin Tt yi i rnflmTnitm 
^9lh^EVcr £ VbjM^ gh«ti as a price or a w^e is vnHd to bti giVieiL as a 

dowry, regard^esF; of its amount. Stitl, ive should follow the example of the 
Prophet (FBUHJ regarding dowriesi, verifying that a dowry should be about 
four hundred dirhams ^ of silver, like the dowries given to the daughters of the 
Prophet (^S^)*. 

Shayldiiii^sl^ni Ibn T^ymiyah (may Allah have mercy on him) said: 

"Ij the dowry pven is m uch, it is not deemed detestable as long as the 
grwm is oWe to ajjord it, ^tsdesi 0\e large amount of dowry is offered 
for detestable purpose Such as boastftdness, ^urwittg and the 
like, Moweven if the groom is unable to offord such a large dowry it 
is detestable for him to present it Moreover, such a matter ij viewed 
prohibited if the dowry cannot be attained except through begging or 
suchUke pwhBtted mems, ^fhe amount of dowry is much and it is 
d^rred to be paid latsr, it should be deemed detestable also dm to 
the difficulty caused to the groom by the iii4bihty burdened"^ 

In brief) giving a large amount of dowry is not deemed detestable a& long 
as it is not out of boastfiilness and extravagance^ and it does not burden the 
groom causing him to ask others for financial help and suchlike. In addition, a 
large amount of dowry is not dwmed detrabable ao long as it does not burden 
the groom with heavy debts. These are valuable r^^ulatioiis and criteria that 
ensure well-ioeu^ and dmuoate bann. 

Accordi ng to the above^ it becomes evideutthat eia^eration, excessiveness, 
and extravagance in demanding large dowries are undoubtedly deemed 
detestable or even prohibited. This is because demanding such lat^e dowries 
doeff not coosidist the condition of poot men, and «o it has hoasnte a major 
obstade In the way of mairiage. In addition there inx^ 
marital expenses siich as the purchase of expensive clothes and jewelries 
holding trxpensive wedding receptions and banquets, etc. In fact, such matters 
involve noting but lavishness, extravagance, and wastefulness^ as they are void 
□f any benefit to any of the ^uses. ttedcnibtedlyt sndi nutters are ccMUiderBd 
amoi^ the burdens, obstacles, and bad traditions that must be avoided and 
diminated to clear the obstacles standing in the way of marriage. 

In this connection, 'A'ishah (niayAlkh be pdeased with her) narrated that 
the Prophet (PBUH) said: 

"Tfte most blessed of women tire those with less expenditure (in 

dowries, marriage, living, etc.)." 

(Related by Aljmad, Al-Bayhaqi, Al-Hakim and others) 
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Moreover ' Urnar Ibnul Khafl^b (may Allah be pkased with him) said: 

"Do not go to extremes concerning thedoi^iries of women, for if it 
represented honor in this world and piety in the Si^ht of Allah, the 
OTte of you most entiikd to do S4> wotM have been the Messenger 
qf AM (PBUH). He (PBUH) did not marry tmy of his yvives or 
conclude the marriage of any of his daughters for m ore than twelve 
uqiyyahs^. Verily, the man might be overburdened with the dowry 
of his wife until there could be an enmity toward her in his Jiearf 
and he would say, T have been demanded to get (everything even) 
the hunger of water sMn' 

(Related by An-Nasai and Abu Dawitd) 

In facr> extravagance in dowries may drive rhe husband 10 dislike his wife 
whenever he recalls the huge amount of dowry he had to give to her Therefore 
the most blessed of women are those "wi^ less e^q^^KUture (in dowries, 
marri^^ living, etc). 

This IS as in the Prophetic f^tth narrated by ' A'ishah. Accordingly, sim- 
plicity and easine&s in dowries result in the wives being blessed 9nd md«ar 
them to their husbanda. 

Hie legal purpose bdiind the legality of the dowry slated for marriage is 
that it is considered a compensation given to the wonian due to the husband's 
sexual intercourse with her In addition, the dowry is considered a sign of 
honor granted to the wife showing that she is respected and highly esteemed 
l>y her husband. 

It is desirable to specify and state the amount of dowry in the marriage 
contract to avoid any possible dispute that might arise. NeverUidess, it is 
permissible to specif)^ and 5tat£ it later, after condudii^ the marriage contract, 
6dt AJkh, Exalted be He» $ays; 

^There is no blame upon you if you divorce women you have not 
toudted nor $po^Udfor them «n obligation. . ." 

(Qur'^: Al-Baqarah: 236) 

This verse indicates that the dowry can be de&rred and stated later after 
theitiftrric^ 

As regards the quality and tuture of the dowry, it is obvious that whatever 
is permissible to be given as a price, a wage> or a rent* is permissible to be 
offered as a dowry. Thusi a dowry can be a Jund of property, a debt owed by th« 
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groom (whether it is deferred or to be paid in advance), or specific service 
t^feied by the groom. Th^ indicates th^ the dowry needs to be simplified 
and made obtainable in accordance with the corn's condlitiofis and &iandal 
state, so as to make marri^e attainable due to the great benefits of mairiiige Co 
botb individuals and ccunmunities. 

Some Important Issues Relaliiig to the Dowry 

First: The dowry belongs to the woman ^ and the guardiai^ does not have 
the right to claim it> except for wiiat she willingly perm its hitn to take. 
This is because Allah, Exalted be He> says: 

*^Andgive the women [upon marriage] their [bridal] gifts 
graciously,,," (Qur'ftn: An-Nisr: 4) 

Yet, the bride's father, in particular, is entitled to taite from her dowry, 
even wtthout het permifislon, provided It does neither affect her basic 
needs or cause her any harm. The Prophet (PBUH) once said; 

"You and your property belong to your father' 

Seconds The initial stage of the woman's possession of her dowry begins 
with the condii^on of the marriage contract, the same as in sdlli^. 
However, her complete possestdon of it becomes doe by tiie consum- 
mation of the marriage (i.e- the husband's having sexual intercourse 
with her), the husband staying privately with he^ or by the deaith of 
any of them. 

Third: If the husband divorces his wife before consummating the mar- 
riage (i.e. copulating with her) or staying privately with her, and iie 
has specified a dowry for her^ then she in entitled to get half the dowry 
Iliis is because Allah, Exalted be He, says: 

^And if you divorce ^tem before you Imve Umdted (hem and you 
have already ^ec^ltdfor cftem an ohHgatlmt thert [give] ha^of 
what you apec^Ud,.," (Qur*^: Al-Baqarah: 237) 

So, in case of divorcCi both of them are entitled to get half of the 

specified dowry Tn addition^ it is permissible for any of them to 
give up his/her eligible half willingly to the other while being in full 
possession of it^ for Allah, Exalted be He^ says: 

.unless &ieyforeg(i the ri^t or the one in whose hand is the 
murriage coHiraci fot^go^ it,." [Qur'^n: Al-Baqarahi 237) 
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Further, Allah, Ejtalted be He, shows the virtue and <ksirability of sucll 
act saying; 

"...And t4ifi)rego it is nearer to righteousness. And do not forget 
grachusneas between you., (Quriln; Al-Baqarah: 237) 

Thus» Allah, Exalted be He, commands each of the separated couple 
to mainEain gradousnes* through giving up willingly his/her r^ht of 
half of the dowry to the other. This is a Divine insliruction for both 
divorced couple lo forget any liard feelings between them and to show 
tolerance toward each oLher due to the sacred relationsh^ diat once 
united thern. 

Fourth: Ail that is taken by the v^ife's fat her or brodier irom the husband, 
such as dothea and the like, is regarded as part of the dowry. 

Fifth; If the dowry given by the husband is represented by ill-gotten 
or pmhibited inoneyi tii& marriage is still deemed valid* Howevei; a 
proper lawful dowry like that given to ones like her is to be specified 
instead of the prohibited one^ 

Sixth: If the marri^ contract is cond uded without stating a dowry for 
ihe woman N the marriage is still deemed valid, and this case is called 
the marTM^e of tajwid (i,e, the marriage in which there is no dowry 
spedfled)* In stJidi a case, a proper dowry like that given lo ones like 
her must be estimated and given to the woman, for Allah, Exalted be 
He, says: 

"ITtew is no btmncupmyou ^you dirorce womenyouhave not 
toudKd nor specked far Iftcw (m ohh^Hon, . J* 

(Qurte Al-Baqarah: 236) 

In addition, nrfien Ibn Mas'M (may Allah be pleased with him) was 
asked about the ruling on a man who married a woman and did not 
spedfy a dowry for her and he did not copulate with her uatil his 
death, he ^aid: 

"She is entitled to get a proper dowry like that given to ones like her, 
nei0Kr more nor less. Mor&oyer, her duty is to observe her waiting 
period and her ri^ is U> get ker prescribed sftare in inheritance," 
Ma 'qil Tim Sin&n said to him, 'The Messenger of Ailc^ (PBUH) guve 
the same judgment in the case cfBirwa ' Bint Wdshiq." 

(Related by At-Tirmidhi and other compilers of Ufidi^ and At- 
Tirmidhi deemed it a (audientic) bfidlth) 
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With regard to the dowry, tafw id may a! J^o refer to the amount of dowry 
specified by either the bride's guardian or the groom, or even by a third 
P^rty. In such a case, ±e marriage coiitract is deemed valid, and if 
there is a disagreement concerning the amount of dowry, the woman 
is to be given a dowry 1 ike that given to ones like lien estimated by the 
judge (arbitrator or the one in authority). The judge is to estimate and 
specify for her a dowry similar to that given to her relatives who have 
similar qualities to hers^ sudi as her mother, or her materoal or paternal 
aunt That is to say, the jad^ is to consider those who are similar to 
the woman among her relatives, with regard to wealth, beauty, reason, 
manners, age, ynd virginity or being previously married^ etc. [f the 
woman does not have any relatives) she is to be given a dowry like that 
given to ones like her in her tofwn. 

In this connection, if the husband divorces his wife before consum- 
mating the marriage (i.e. copulating with her), she is entitled to receive 
a special compensation v^se value is dependent on the husband's 
financial state. Allah, Exalted be He, says: 

^'IhertU mi tUimevpm you ^ym4H>tmx women ytmhavi not 
touched nor tpec^edfor them oh obUgation. But give them (a 
giji of] compensation - the weoUhy according to his capability 
and the poor according to hh capabiiity- a provision according 
to what h acceptabie, a duty upon the doers of good" 

(Qurtn: Al-Baqarah; 236) 

The Divine command in the aforementioned verse indicates the 
obligation of giving the divorced woman compensation in such a 
case, and shows that fulfdling such an obligation is amoi^ the good, 
righteous deeds. 

Back to the is^ue of un^dfied dowries, if the 5<rp^tion occurs due 
to the death of any of the two spouses before the consummation of 
the marriage, a dowry like that given to ones iilte the wife is to be 
st^ed and inherited by the other spouse [Le. the one who is alive). 
This u because the non-spectficattonof the dowry do^ not afFect the 
validity of marriage; thU opinion is si^orted by the above-mentioned 
judgment delivered by Ibn Mas' 6d 

On the otherhand, if the mar riage is consummated or the spouses h ave 
stayed privately together, the wife is entitled to receive a dowry like 
that given to OJies like her. This is supported by the opinion of Imam 
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Ahmad as well as other judgments issued by the Rightly -guided 
Caliphs, in which they judged that if the door (of a room where the 
married coi^k aie) is dosed or a screen is lowered (i»e, uiarri^e is 
deemed consunmiated), then the dowry must be paid'* 

If the separation is the wif^s chokft and tt occurs before the conMim- 
m ation of the nmrriage, she does not have th e right to daim anythii^ of 
the dowry This is just like the case when the wife reneges on l^hm or 
re&cmds thenurriage contract due to a certain defect in the hu&bam^ 
she does not ha™ the right to daim her dowry in such cases. 

Seventh: Before tiie consummation of the marriage, the wife has the 
right to abstain from having sexual intercourse with her husband until 
she her due dowry* This is becau^ if she gives herself semally to 
her husband willingly and then she wants to hold herself back again 
until she gets her dowry, she will not be able to get it On the other 
hand, if the dowry has already been agreed tn be deferred, she docs 
not have the right to abstain from having ee^cual intercourse with hei 
husband, as die ha$ c<aisented to receive her dorwry later £rom the very 
beginnix^;. likewise^ the wi& is not entitled to abstain from having 
aeiual intercourse with her husband until she gets her dowry, if she 
ha$ already had sexual intercourse with him. 

£iidnote» 

1 Al-Bukhflri (5073) [9/164] and MuslLu (4372) [5/21 5 J. 

2 A didiam of silver equals 2.975 gram^ of silver. 

3 Muslim (3474) [5/21K]. 

A See: "Ai-Ikhiiyarai Ai-FUihiy^'uh " [p. 327j. 

5 Ahmad (24999) [6/145], Al-Sayhaqi (I4356J [7/5M]. and Al-Makim (2791) [2/213], 

6 An Hqiyyah eqials forty dirimms of silvei; i.e. 11* grams of silver (aa a dirtiam of 
silver equals grams of silver). 

7 Aba mw jd (2 106) [2/402], At-^rumidhl (1116) [3/422], and An-Nas^ i (3349) [3/427]. 

8 AbO Dftwfld (2114) [2/406], At-HrmidM (1147) [3/450], An-Nasan (3354) [3/430] 
and Ibn Majali ( I S91 ) [2^434]. 

9 Al-Bayiiaqj (14484) |;7/417]. 



Wedding Fea«t (Walimah) 



The vreddipg feast IB a la^ nieal for many* pec^k bdy^ on the occ^^ 
The Ruling on Weddii^ Feasts 

Hbldiiig a weddiiig banquet isEin act of the Sunnith (ProplieticlhiditioD) 
according to the unanimous agreement of Muslim scholars. Some scholars 
maintain that it is obligatory due to the command of the Prophet (PBUH) and 
that one is obliged to attend it when invited. To illustrate, the Prophet ( PBUH) 
Add to ' Abdttr-Rafamin Ibn ' Awf [may Allah be pleased with him) when th& 
latter intoned the Prophet of his marriage, "Holi a wedding feast even if 
by (o/fftrit^ one ^leepr^ (Related by Al-BOliiAit and Muslim] Moreovet^ the 
Prophet (PBUH) himself offered a wedding fea&t when he married hia wives 
Zaynabt^ £a£lyyah»^ and MaymilnalL Bintui-liajkk 
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The time for f^ffering a wedding feast extends from the time of concluding 
the marriage contract until the end of the wedding days; it can be held within 
this p^^^^ As far tl&^otiDt of fbod offered in a weddii^ feast, some/o^fhs 
view that it:^ *not to he less ttian one «heep and that the more the bettec They 
base their opinion on the above-mentioned hadith in which the Prophet (PBUH) 
said to ' Abdiir-Rah man Ibn ' Awf , "Hold a weddingfeast even if by (offering) one 
sheep" Tills is to be done when one is able to afford it; otherwise, the wedding 
feast js to be held according to ones financial capabiiity. For example, the 
Prophet (PBUH) hetd a wedding feast of fyiyi (a cooked fbod consisting of floor, 
cooiktng^ anddieese) when he (PBUH) manied^afiyyah.'niis indicates that 
a weddii^ feast Is sufHdent to be held without slai^teni^ a. sheepi 

Extravagance in offering wedding feasts is impermissible. However people 
nowadays offer iots of sheepn camelsn and different kinds of foods, out of lavishness 
and excessiveness. Such extravagance causes a huge amount of fbod to be left 
uneaten and thrown into rubbish bin^, and thus money is just wasted in vain, 
which is foflndcbn by our ^tari'ah (Islaink Law) and t^ecCed fay reason. Those 
who hold sudi [aW&h wedding feasts a& widl as those satisfied wit^ 
to divine punishment and deprivation ofbU$$ing, Besides, such luxurious weddi^ 
feasts may contain iilegal kinds of amusements and meetings that usually lead 
to sinfulness. They may also be held in hoteis where women may not pay much 
attention to their decency and modesty and mingle freely and siiamelessly with 
men, which m&y lead to dfeastranas consequences. Furthermore* such wddii^ 
banquets nowadays may involve corruptive songs and Kmsic, as well a& dissolute 
singer and photographers. In addition, tots of money is being spent and wasted 
on such celebrations uselessly and, rather, corruptu^ely, leading to nothing but 
dissolution. Therefore, those wiio held sucIt can upt banquets must fear Allah and 
beware of His punishmt-nl. Allaht Exaitetl Hs, says: 

**Attd how many a city fmve We destroyed that was insolent m tt$ 
[way of] living. . " ( Quran : A\ -Qa^a^; 58} 

Allah also says: 

"..and eat and drinkt but b£ not excesshe. Ind^ed^ He Ukes not 
dujse who commit excess." (Qiir'^; Al-A'i^; 31) 

Moretrvert Allah» Exalted be He> says: 

. . Eat and dritdcfram tke provision of Attafh ftnd do not commit 
abuse oa earth, ^reading corruption." 

(Qur^^; Al-Baqarah: 60) 
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There are so many known verses with regard to this issue. 

It is obhgatoiy for whoever is invited to a wedding feast to attend, prcwided 

it meets the following conditions: 

1) The wedding feast one is invited to must be the first one held on die 
occasion of that m arriage. Tf it is repeated on the occasion of the same 
m^riage, one is not obl^ted to attend more than ttie first one. The 
Prophet (PBUH) said: 

"Holding a wedding jeast an the first day (0/ the i^edding) is a duty, 
on the second day is a good practice, but on the third day is a sign of 
hypocrisy and ostentatiotC* 

(Related hj^ Abu Dawud and others) 

Sheikh Taqiyyud-Din said: 

^It is prohibited to offer Jmyd and F.hiughter animah extravagantly (as a 
wedding feast) on the lest of She wedding days (te, other than the first 
one), even if it is a custom or a means of spreading Joy among one's 
people. If one hotds U repeatedly (after the first day), one is to be ^cre- 
tionariiy punished!*^ 

2) The host must be a Muslim. 

3) The h&st must not be one of iho^e manifestly and shamelessly 
disobedient to Atlah, for such pec^le mu^ be avoided and deserted. 

4) The invitee musi be personally invited^ i.e. it is not to be just an. open 
genera] invitation. 

5) The wedding feast one is invited to must be void of anything unlawful, 
such as inCoriconts, singers or $ongs, inusic> etc.j as happens in some 
Vfedding banquets novradays. 

If these conditions are met, the invitee should attend the wedding feast, for 
the Propbet (PBUH) said: 

The worst kitsd of food is ^mt of ^ wedding f&istj to which are 
invited those ignoring it (i.e. the Htk) and from M^hick arefbrhidden 

those keen on coming to it (i.e. the poor). He who dt^es not respond 
to the invitation (of the \veddingfea9t) has disobeyed Aliah and His 

MesseMgerJ*^ 

(Related by ImSm Mushm) 
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It is an act of th^Sitmuih to publicly announce the niairiage, for the Prophet 
(PBUH) said: 

''Mak.e marriage publicly known!''^ 

Ibn MS^ah rdated it m the foUowijig i>rti(rduig; 

*JlWe manii^piMkfy announced 

Moreover, it if confiidei%d an act of the Sutauih to cdebrate Jt hf beadng 
duffs (Arab musical in^trum^^nt simikr to a tambourine^ but wttihout metal 
jii^ti^ disks). The Prophet (PBUH) saiii: 

"The distmctitm between what is Uiwfitl and what is pn^ibited 
(while cdehratinga wedding) is (the permissibility of) the voices (of 
people -while makit^g the marriage publicly knowt^} and ^ duff at 
the marriage (ceremony)" 

{Related by An-NasAX ALmad, and At-Tirmidhl viho deemed It a 
hasan Cg<wd) f^tdSth) 

Endnotes 

1 A]-BiikMi1(5155) [9/276] and Muslim (3475) [5/21 ft). 

2 Al-Uukiiarj (4791) [3/669J and Muslim {im) [?/231I, 

3 Al-Bukhari (37 1) [ 1 /62 1 ] and Mualim (3482) [5/2211. 

4 M (3745) f4/S3 1 and Ihq Ma)ah [1915} [2/445 ] . 

5 Ste the footnote ii^ Ar-RdwdAi-Murbi' [4t>3-4fl9]. 
bMusiim (3511) [5/23^)] and Al-Bukhari (5177) [9/304]. 

7 At-Tirmidhl (loyo) [3/3961 and Ibn \^ah (1895) [2/4361. 

% At-Tirmidhi (1089) 13/398], An-Na^fl (3369) 13/437], tod Iba I^ah < 1«96) [2/'^7], 



Husband- Wife Relationship 



The huaband-wife relationship refers to the relationddp between the 
married partners, which should be based on kjndness and intimacy. Each of 
the two spouses must live kindly and tuthfully with the other; none of them 
should withhold the other s rights, httve an aversion to fulfilling any of thcni, 
□r give the othei' his/hu:r fights but follow ii with injury or reminders of hwor 
and generosity, Allah, Exalted be He» conmmnds husbands to be kind to their 
wives; Alkh sfiys: 

...Aadlive with theitt in kindness.. (Quran: An-Nisa; 19) 

Allah, Exalted be He, also says: 

"*^A nd due to them [i. e. the wives } is sitttilttr to what is expected 
of them, iucordit^ to wlmt is reasonable. . ." 

(Qur'^ Al-£aqarah: 
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Moreover, the Prophet (PEUH) Srtid: 

"The best amongst you is the ojj^ who treats his family best"^ 
He(PBUH)al50&dd: 

"^f I were to commajjd anyone to prostrate to anotfm I wcutd 

command a woman to prostrate hcrse^hejbre her hushimddue to 
the greatness of his ri^t over her" ' 

FuTthermon, the Prophet (PBUH) said: 

"If a woman spends the ni^ desertii^ her husband's bed, (fee 
angds keep sending their curses on her until morning*^ 

It is an act of the Sunnah {Prophetic Tradition) that each of the two spouses 
should treat the other clemendyj show good manner^ towards the other^ and be 
tolerant concemlt^ the harm caused fay the other. All$h, Exalted be He, says: 

" **imd Ed parent do gaodt end to,,, the ctmpmion at your ^de.^' 

{Qui'an: An-NUa'; 36) 

It is viev^ed thai the word "companion" in the aforeinentioned verse refers 
to eadi of the two spouses, Sifnilarfy the Prophet (PBUH) said: 

^Treat women kindly, as they are (like) captives in your housei." 

In ihia connection, the hus^band should keep the bond of marriage even if 
he dislikes his wile. This is becfiuse Allah. Exalted be He, says; 

"...And live with them in kindness. For tf you dislike thettt- 
perhaps you disHke a thing and Allah makes therein much 
good." (Quran: An-Nisa': 19) 

In hii! interpretation of this noble verse, Ibn 'Abbas (may Allah be pleased 
with him) said; 

"The one who dislikes his wife may beget a child from her and that 
Allah may make the child a means of much good. 

It is also related as a ^atiii (Eiuthentic) hadtth that the Prophet (PBUH) said: 

"A believing man should not hate a believing woman (i.e. his wife); 
if he dislikes one of her qualities, he will be pleased with another"^ 

Tt is p rohibited for any of the two spouses to withhold any of the oiher^fi due 
r^ts, or 10 have an aversion to fulfilling it. 



Chapter 1 1: Hu5t>and-Wifc Rclanonship 4gg 

If the marriage contract is concluded > the wife, who is mature enough for 
the consujTiitiatioji of marriage, is to be given to her husband mh'is house, ifhe 
so desiie$, wnk^ ha$ made a condition in the marriage contract that she 
will remain in her house or in her town. 

It is permissible for the husband to tak^ his wife along with him when 
he travels as long as such a journey involves neither disobedience to Alkh 
nor any danger. This is based onthefectthat the Prophet (PBUH) and his 
Companion & used to take their wives along with them when they traveled 
However, most of today journeys are made to disbelieving countries^ 
which patronise corruption, licentiousness^ and dissolutene^n Hence^ it is 
impennissible to travel to such countries just for tourism and having fim» 
for finch journeys greatly threaten ones religion as well as one's manners. 
Moreover, the woman herself and her guardians should refuse her traveJit^ 
with her husband to such countries. 

There is a common practice innovated by the wealthy newlyweds; they 
travel on the second morning of the wedding to such disbelieving countries in 
order to spend their so-called honeymoon. In fact» it is more appropriate to call 
it the evil month* as itinvolvK coimnittlng prohibited deeds, such as taking off 
the Islamic veil, putting on clothes similar to those of the disbelievers' as well 
as wimessing their bad traditions and deeds, and visiting pkces of immorality. 
As a result, the Muslim women may return to their homes affected by such 
evil traditions desiring to imitate them and renounce those of the Islamic 
community. Hence, such journeys are by all means prohibited, aJid those who 
make them should be ri^rroved and prevented &om doing so. Moreover^ the 
woman's guardians are to prevent her &om traveling ^th her husband to sudi 
countries and rid her of such a heedless husband, as she is considered a trust 
that the guardians should preserve. Even if the woman herself agrees to travel 
with her husband to such countries, she may be unaware of her interest and 
mindless of the consequences of such travel That is why there are persons to 
control and observe her interests, namely her guardians, and preventing her 
fh>m such acts is one of their duties. 

As for socual intercourse* the husband is prohibited to copulate with his 
wife in her menses, for Allah, Exalted be He, says: 

*%nd^iey ask you about meitftTtMtUm* Sa>i 'It is harmt so keep 
awayjromwivesduringmenstruation.Anddo notapproach them 
until theynrepure. And yvhen they have pur ifieti themselves, then 
eome ta from where Aflob has ordained Jbr you. Indeed^ 
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Athh toves those who are constantly repenttint and hves those 
who purify themselves.^ " (Quran: Al Baqarahi 222) 

In addition, it i£ permi^^ble for the hu^b^d to force his wile to wash 
h«T»df to remoTC dirt to shsve undesirable hair in her l^odj; juid to dip long 
dirt^ n^. He can also prevent her from eating whatever causes a bad smcU 

in the mouth, as such matters cciuse the husband's aversion. Moreover, it is 
permi^isible for the husband to force his wife to take a ritual bath to remove 
her state of major ritual impurity^ and to observe the Five Prayers^ If the 
wife refuses to observe them^ he is to oblige and discipline hfr After tiiat if 
she insists on her refusal of observing prayer, it becomes prohibited for the 
husband to continue living with her Thus, the husb^nid shcnild Jbrce his wife 
to give up and avoid whatever is prohibited, for Allah, Exalted be He, says: 

"Men are in charge of women by [ri^t of} wha t / qualities ] Allah 
has i^jvett one o ver the other. . ( Qtirin; An-Nisa : 34 ) 

Allah, Exallt-d be He, alio says: 

**0 you who have believed, protect yoitrseives and your famiUes 
from a fire whose fuel is peopie and sUmcsy over which are 
[appointed] an^elSt harsh and severe; they do not disobey Allah 
iit tclut Hf cammmds ^lem bta do what dtey are cammimd^.'' 

(QuTiin: At-T^jflnti: 6) 

MorecnFei^ Allah says: 

'*And enjoin prvyer upon your family [and people[ and be 

ymti and the [best] outcome is for [ th^e ofj t^^^ousti/^^ 

CQur'anrim: 132) 

Allah also praised His Prophet Ismft'Il (Ishmael) {PBUH) sayh^ 

**And men^on in the Book, Mtntad, Indeed, he mts true to his 
promise, and he was a mtiseng^ and a prophet. And he used to 
enjoin on his peof^ prayer and ZakAh. . " 

CQur'an: Maryam: 54-55) 

Thus* the husband is responsible tor the righteousness, religiousness and 
manners of his wife, ^s sht; ]ji the one who raises his children and lead^ the 
femily as weO. Hence, if she is corrupt and ne|^l^nt of her rel^ion, she will 
surely cause the corruption of hi£ children and his £aniily. Accordini^^ MuaUms 
should fear Allah with regard to their wives and observe their conduct, as the 
Prophet (PBUH) said, "JYeat women kindiy.' 
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The husband is required lo i>pend one of every four nights with his wife, 
provided she is a free wonnan, if she asks him to do so. Fhis h because he 
cannot marry but three other women besides hen and ha* to ^end a night 
witii each in this case. This m based on the ^ct that Ka'b Ibn Siwkr passed 
such a judgment during ttie CaHphate of 'Umar Ibnul-KhattSb (may Allah 
be pleased with him) and ii was such n well -known judgment that it was met 
with approval and none contradicted it. It is also the opinion adopted by some 
fa^ihs, and what is mentioned above ihows its proof and the principle on 
which it is based, Howeven Sheikh Taqiyyud-Din has a different view in this 
regard; he says that the case of being married to one woman differs &om that 
of being married to four concerning the ruling on the number of nights spent 
with ontf*s wife/wives. And, Allah knows best. 

It is obti^tory for the potent husband to have sexual intercourse with his 
wlfC) if she asks him to do, al least once every four months. This is becaoise 
Allah, Bicaltfd be He, decreed that the maximum period for a husband 
who swefirs not ro have sfxurd intercourse with his wife is four monthsi so 
scholars apply this rulii;^ on other a:ises of men. Yet. Shaykhul-islam Ibn 
Taymiyah views that having sexual intercourse with one's wife is obligatory 
according to the wi^s satis^ctioni and that it is not restricted to a certain 
period, as long as It does not cause harm to the husband or keep lum fi-om 
seeking provision. 

In this connection, if the husband has been abroad ibr more than six 
months and his wife asks him to come back, the husband m obligated to do 

so, unless he is performing an obligatory Sfijf (pilgrimage)i or participating in 
jihdd (fighting in the Cause of Albh)i or trxtrnsnbly unnble to come bsick. But 
if he refuses to come batik witiiniir having any excuse preventing him from 
com i ng bacic, an d so she asks for separation, the judge (or the one in authority) 
is to separate them after injbrmii^ the husband. This is because the husband 
has neglected one of the wi^s rights, vrtiich causes her harm. 

Sheikh Taqiyyud-Din said: 

"The harm caused to the wife by the husband when he does not 
have sexual intercourse with her necessitates the invalidatitm 
of the marriage contract. This is to he applied whtaever the 
case may bet whether it is intended by the husband or nott Mtd 
whether he is potent or nottjust like the ruling on maintenance, 
but rather worthier."^ 
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It is prohibited for each of the Ewo spouses to tell others about their 
private matters related to their seiual i ntercourse. This is because the Prophet 
(PBUH) said: 

''Verily, among the most vi/icked of people in the &ight of Allah on 
the Day of Resurrection is the man who has sexual relations with 
his yvi^ and then he divulges her (sexual) secrets.*'^ 

(Related by Imam Muslim) 

This h^dtth is regarded as a proof of the prohibition of divu^png the secrets 
of their sexual relations, whether they are words or actions. 

It is for the husband to prevent his wife from going out of the house un- 
necessarily. He should not let her go wlierever she likes without his permis- 
sion. Moreover, it is prohibited for the wife to go out of the house without 
the pennission of her hu^^i^iul, tiniest necessary. On the other hmd, it is 
desirable for the husband to gr^t his wife permission to go out to xmiss 
her legally unmarriageable relatives, such as her brother or uncle, for this 
involves maintaining the ties of kinship. Furthennore, the husband is not 
entitled to prevent his wifes parents from visiting her at home, unless he 
fears that they may turn her against h i m wh en ever I hey come to visit hen In 
this case, it is for the husband to prevent them from visiting her. 

The husband is also entitled to prevent his wife from being hired or 
eraploTed, as he is supposed to provide for her and to meet all her needs. This is 
ako because beii^ hired or employed makes the wife too busy to fully observe 
hm husband's rights or to look after her children. Work may also expotse the 
wife to itnmoral situations, especially nowadays, when decency and morality 
have become rare whereas dissoluteness and immorality are widespread. In 
other words, women nowadays tn ingle with men in offices and workplaces 
involving prohibited privacy, which is a great moral danger that undoubtedly 
must be avoided. 

Furthermore, it i& for the husband to prevent his wife from breastfeeding 
her haby from a former husband unless necessary. In addition, the wife is not to 
obey her parents when they ask her to se^^arate &om her husband^ nor should 
she obey them vAis^ they 9sk her to visit them if her husband dissgreesv This is 
because her obedience to her husband is worthier than that to her parents. To 
illustrate, it is narrated that the ^sXemai aunt of Musayn came to the Prophet 
(PBUH) and he asked her: 



Chapicf lit HuifaajidrTgife Relarianaliip 41^ 

"Do you have a husband?'^ When she replied in the ajfirmulive, he 
(PBUH) said to heK your status with him (Le. ¥fketh£ryou try 
to satisfy him or not), for he is your paradise and your firv (i. & your 
entering either Paradise or HeU-flre can be d^endent on £he way 
you treat him)." 

If the husband more than Otte idfe, it is obligatory for him to treat them 
as equals and to divide die time he spends with them justly, Allah, Exalted b« 

"^.And yve wWt dioH itt kitubt^.*' (Qnr^ An-TTisjf: 19) 

Allah, Exalted be He, also «ay5: 

"^,So do net Uidhie completely (towatd one] and Imw anodter 
haitgittg,..'' <Qur^: An-Nis^: 129) 

This means that when the husband favors one of his wives over ttic othei^ 
it makes the other as if suspended or liai^in^, for she has a husband and 

do^ not have him at the same time. In this regard, the equal treatment the 
husband gives each ma inly based on his just divEfsion of the nights he spends 
with them. This is because the night ls The tinio when a man goes back home, 
linds tranquility with his family, and generally goes to bed with his wife. As 
&r those who mainly Mroik at night, such as security guai^ and the like> they 
are to dhdde daytimes among their wives, as daytime for them ia regarded as 
night for others, 

Moreovei; even if one of om^ wives i& in her pueipeiium or meiiAtrual 
period or she is aide, shs is still entitled to have her equal share of on<^ tune. 

This is because the husbands presence with his wife creates intitnaicy and 
affection between them, even if wilhoul having sexual intercourse. 

In tiddition, it i^ nnt for the husband to set the order of his wives in his 
schedule according to his own desire. Rather, it is to be done by means of 
drawing lots or by the consent of all his wives. This is because placi ng a certain 
wife first in the husband** vdiedule nDcms that he favors her over the others, 
while It i» obligatory for him to treat them all as equak. 

On the other hand, the hosband is not entitled to take one of his wives 
abi^ with him on a journey and leave the others, unJess he dranvs lots among 
them or all his wives give their consent. This is based on the fact that whenever 
the Prophet (PBUH) intended to go on a jnurncy, he drew lots amot^ his 
wives and took with him the one upon whom the lot fell^ 
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^^^■"i^ih^'- 



Matters Nullifying Wife^s Right of 
Expenses and Share of Ni^ts 



If the wife travel'; ^ilhoul the permission of her husband^ or with his 
permission hut to fulfill something for iRTsdf, her right of expenses and 
her share of her huisbiinds lime (in (.use siie is not his^ only wife) drop. This 
is because wlien the wife traveis without her hu.shands permissioJT.> she is 
regarded as a dbobedleii^ recaldtraitt wife. On ^ other hand, if she travds 
with the permission of her husband but just to observe her own Interest^ it 
becomes unattainable for him Ut tinjoy htrr diie to her personal reason. The 
same ruiiiig applies when die iiusband wisiies ta take his wife iilon^ wiih 
iiim on a jourue)^ and slie refusesi slie does not have any riglit of expenses or 
share of her husband^ allotment of nights in this case* as she is coimdered a 
disobedient wife. Likewise, if the wi£& tefoses to go to bed with her husband* 
her right of expenses and her share of nights are nullified, as she becomes as 
disobedient as a recalcitraiit wife. 
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It is prohibited for the husband to have sexual intercourse with one of his 
wives on a n^t ar a day whidi is not hers unle$$ necessary. 

On ^ other handt, it is pennissible for one of the husband^ wives to give 
up her share of the n^ts allotted t>y the husbimd> after taking his permie^n* 

to her fellow wife. This is because the niglits allotted are amotig the wives' 
rights, in addition to the fact that both wives agree to such a deal. To illustrate, 
Sawdah (one of the Prophet's wives, may Allah be pleased with her) gave 
her n^t to her fellcfw vrilfe 'Aishah (may Allah be pleased with her) so that 
the Fro^et (PBUH) used to spend with ' A*i£hah both her night and that of 
Sawdah . However^ if the wife who has given her share of nights to another 
clainis her share back* the husban d '\s to comply with her request 

Moreover^ it is permissible for tt^e wife to give up her right of K^tenses 
and ^hare of nights for the purpose ofmakingtlie husband keep herasawife. 
Allah* Exalted be He, says; 

*'And if a wotno n fears from her husband con tempt or s vasion, 
there is no sin upon them if they make terms of settlement 
between them - and setHementh best 

(Qui^: An-Nis4M28) 

With regard to the aforemeiitioiied verse, ' A'ishah said: 

"It concertos the womati whose husband does not want to keep her 
with him any longer, but he wants to divorce her. So, she says to 
hittiM 'Keep me arid do not divorce me^ and 1 give up my ri^ht of 
expenses and my share of nights! 

In addition, when Sawdah grew old and £eaied that the Messenger of Allah 
(FBUH) imy leave her> she said: 

7^ ttty tii^ (i.e. ffte rtigfct the Prophet jpemis with her) to 'ittsfeok"^ 

It is important to point wit that if one marries a virgin while having other 
wives, one should spend the first seven nights with her and then by turns, 
without deducting those seven nights from her share afterwards. However, 
if such a man marries a woman who has been previously married (i.e, not 
a vii^in), he should spend the first three n^tfi vdth her and then by turns, 
without dedncUng liiose lluee nights from her share afterwards. Hiis is 
because Al-Bukh^ and Muslim rekted: 

iliifl Qil^bah narrated an the authority of Anas (may Allah be 
pkosed ii'ith himX 'It an act of the Sunnah (Prophetic Tmdition ) 
that if a man tnarries a virgin and He has already a wife who has 



been previously married (i.e. not a virgin), th&n he should spend 
the first seven nights with her (i.e. the virgin) and then by turns. 
Ajid ^ a man marries a woman whi) has been previously married^ 
then he should spend ^ first three n^ts wi^ hert and then by 
tums^Abu QilAbah commented, 'Iflwishedtlivouldfiavesaid^t 
Anas ascribed this bfidtth to tfu; Prophet (PBUH).' 

(Related by Al-Bukh^ and Muslim) 

StiUi if the man's bdde who has been previously married (i.e. not a vii^) 

asks him to spend with her the first seven nights instead of three* he should 
comply. Yetj he has to spend the same number of nights with his other wives. 
After that, he is to apportion nights among them all, one night for each by turns. 
This i& because when the Prophet (PBUH) married Umm Saiamah who had 
been previously married, i^» she was not vi^in then, he (PBUH) said to her: 

"There is nc lack of estimation for you an the part of your husband 
(ue. hims^. So, ^you wish, I am stay with you for seven nightSt 
but in case I do> IshoU have oho to spend seven ni^its with each qf 
my wives i^rwards^ 

(Related by Alynad, Muslim, and ottier compilers of Sfldt^) 

One of the relevant issues in this connection is the w\^& di^d^edience, 
recalcitrance^ arro^ce* or violation of her marital duties towards her husb^ind. 
In this respects it is prohibited for tho wife to disobey her husband unjustifiably. 
For example, a husband may notict that his wife shows disapproval of having 
sexual intercourse with him or slackens when he asks her to. In this case, the 
husband is to admonish her and remind her of Allah's pvni^unent, of his 
ri^ts over her as a husbtmd, and of the ^ of not MfiDii^ her marital duties 
towards him. If she persists in disobeying him despite his admonishment, he 
should sexually forsake her in bed and stop speaking to her for three days. 
After that, if she still disobeys him, he should discipline her by beating her but 
not violently, in a way that does not cause her injury, Th is is becau&e Allahi 
Exalted be He> says: 

. ,But these [wh&jfirom whom you fear nrrogame - Iflrst} adviae 
Stents Ithen if tkey persist], forsake them in bed; and [finaHyJ, 
strSse ^an,.r (Qur^lni An-l^isa*: 34) 

In this connection^ if each of the two spouses claims the iujustice of the 
other and there is no way to reconcile them^ the judge (or the one in authority) 
should seek the intervention of two ei^uitahle arbitrators of their families to 



4lfi 



VI MARRIAGE 



reconcile them. This is because reliitives are supposed to be more acquainted 
the actual t^ofiom behind the couple's dispute and more honest and keen 
for thdr best interest. Hiose two arbit£a£oc$ should have the intention of 
reconcilii^ between the two spouses, iot Allah, Exalted be He;, ssysi 

^Attd if you fear dissension between the two^ send an ttrbitrator 
from his people and an arbitrator front her people. If they both 
desire reconciUation, Aitah will cause it between them. Indeed, 
Allah is Ever-Knowing and Acquainted [with all th ingsj.** 

(Qur an: An-Nis^^: 35) 

The two arbitrators should do their best to brin^^ about reconciliation and 
agreemetir between the married couple. However^ if ihey are uniible to achieve 
it> they may separate between them justly, be it with or without compensation. 
At any rate, whatever the arbitrators decide should be compiled with in order 
to resobe the dispute. And, Aftah knows be^. 

Endnotes 
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5 Muslim (360&) 15/2S4], Aba DftwM (2122) (2/411].andIbiiM4jah(1917) [2/446], 




Wife's Release against Payment 

{KhuV) 



A wife's release against payment is the wife's separation from her husband 
in return for remuneration paid to the husband, and it is effected through a 
certain spoken form. Linguistically, the Arabic word ''khul '" means taking off 
8omct3ilng, and this tenu implies that the wife in this case separates from her 
hus^band ju&t like taking off her clothing since the husband and his vn£t arc 
referred to in the Quran as clothing for one anoddcr due to thai closeness^ 
uniion, and intimacy. AJlah> Exalted be says: 

"tt^Th^aredothiiigfaryouattdycu are clothing for them., " 

(Qur'im Al'Baqarah; 1S7) 

It is vrcll knopwn that marriage is a uniotl between the husband oad hi* 
wife to live together in kindness, build a new famil]^ and brn^ i^ a new 
genfTotkui. Allah, Exalted be He» &&y^ 
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'^ArtdoflBstigHS is that He createdforyoujrom yourselves maUs 
^uityou may find tranquility in them; and He placed between 
you t^ecMon and meny...** (Qur^ Ar-Rflm: 2 1 ) 

]f this nobk objective of marriage is not fulMadl as when there is no mutual 
affection between the iq^uses, or when there is no affection of Ihe husband 

towards: hi^ wife, or when their living together becomes unbearable and it is 
too difficiult fo scrrTe their disputes, the husband in sudi cases is obliged to 
relea&e her kindly. Allah, Exalted be He, flays: 

'*^.,^en [after thatU iitker keep [her} in an acceptable manner 
ot rdease [her] wi1hgoodtr&ttmeitt.t" 

(Qur^ Al-Baqarah: 229) 

Allah also says: 

"But ^ ihey separate [by divorce], AUah wiB enrich each [of them J 

(QuT^:An-Nisi': 130) 

However, when the husband loves his wife but she dislikes him, his manners, 
his a|ipcarance;, or his lack of lellgloueness, or fears the sin of not observing 
his rights, it is permisflible for her to ask for separatlm by ransoming herself 
through paying him a monetary compensation. Allah, Exalted be He, says; 

^ you fear ^ 0tey wSl not keep [wi1§dit] the HtnUs of 
AUak, then thete is fw blame upon either of them concerning that 
by which she rattmm herfe^„/' (Qur^: AI-B*qarah: 229) 

Iliis versa meaiis that when ajiy of the two Spouses feds that livtng togeth^ 
results in disputes and violations of one anotheriS rights, or when the wife fears 
that she may disolicy her husbant], it i;; permissible for the wife in this case 
to take tiie initiative and ask tbr her release against payment. Likewise, it ii 
penrussible for the husband to accept such remuneration in such cases and to 
release her. 

Ths wisdom behind ordinance of a wifes release against payment {khul ) 
is t£^ enable tSie wiJGe to irrevocably separate hwn her husband, is it is a just 
settlement for the husband and the wife in cases like the aforementioned ones. 
It is an act of the Sunnah (Prophetic Tradition) for the husband to agree to his 
wife's request of release. However, If the husband loves his wifci it is desirable 
for the wife to be patient and not to a&k Ibr reparation. 
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Th e wife's release agai nst pay men I is permissibl e when its reason is fulf illed 
EWs st^tf^d in the aforementioned Qur'anic verse, namely the fear that the two 
spouses will not keep a goijd relation within the limfts of Allah. However, when 
there is no need for such separation, U becomes detestable in this case, or evien 
prohibited according to others. This is because the Prophet (PfiUH) says: 

**lfQny woman asfci ker husband far divorce without same stmt^ 
reason^ the odor &f Paradise wiii he forbidden to her"^ 

(ILeUted by the Five Compilers of ifat^A except An-Nasi^) 

In this regard. Sheikh T^lyyud-DIn said: 

"When a wife dlsUkss ker hushmd, ihe Stmnah permits her to ask 

far reiease in return far remuneration and ransom hersefffratn her 
husbandtjust as the captive ransoms himself." 

Sometimes^ the husband does nof like his wife but keeps her so that she 
may become bored with living with him and may ask him for release for 
monetary compensation. In this case^ the husband Is considered unjust to his 
vi£s and it \s prohibited ^r him to take such compensation, and telease 
against payment i)dad ' ) becomes invalid Allah, Exalted be He, $ay$: 

And do not make d^flcuiUesfar them in order to take [back} 
part of what you ga\felhenL." {Qur^; An-Nisi': 19) 

The meaning of this Quranic verse is that the husband must not treat his 
wife badly to make her give hiin back all or part of what he has paid as dowry 
or give up some of her rights. Still, the verse makes an exception as it permits 
the husband to make difRculties for his wife to get back the dowry he has given 
her if ^ is an adulteress; Allah, Exalted be He, says: 

„ ufllHf 6tey €0ttuttit a dear immorality [ Le. adultery ], , 

(Qurfe An-NisaLrl9) 

Commenting on the aforementioned verse, Ibn Abbas (may Allah be 
pleased with him) said: 

"This verse addresses the man who hates his wife, and makes 
d^giaMes for her so that she rmiy ransom hers^fimtx him (by 
release against payment). Allah, Exalted be He^ forbade suck an 
act. Yet, Allah then says, *„Mnies$ they commit a clear immorality 
[Le. adultery}...*, in which case it is permissible far him (i.e. the 
husband) to make dAgktdties fafr her until she asfes for separation 
and thus he gets bade 0se dowry he has paid her» separating from 
her in return far getting remuneration,'* 
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Release against payment (khul ) is permissible according to the Quran, 
the Sunnah (Prophetic ThiditioQ) and the consents of scholars, provided 
there «x]st£ a good reason for it The Qufauic evidence of the pemii^sibUity of 
release against payment is the aibremention^ vers€, in whidi Allah^ £xalted 
be He, says: 

",,hut if you feur thai Htey witt not keep (wWdn] the Hmi^ of 
Allah, then there h no blame upott ei^r oflketn concerning that 
by which she ransoms herself...'* (Qur'aii: Al-Baqarah: 229) 

As for the Sunnah^ the following kad'ith, which is related in the Sahih 
(Authentic Book) of Al-Bukhirl, is a proof of the permissibility of a wife's 
rdem in return foi remuneration: 

•Tfer wife of TMbit Ibn Qays came to the Prophet (FBUM) and 
said, X> Messengier ofAlkk! I do not bhme TMbit jor defects in 
his character or his rcligicr^, bull, being a Muslim, dislike behaving 
in an un-Jshmic manner (if J rtmain with him),' Upon that the 
Mesaefiger ofAttah (PBUH) said (to her), "Will you give back the 
garden whkh he (ThiibH, ffte husbafid) has given you (as dowry)?* 
She said, 'Yes' Thereupon, the Messenger of ASah (PBUH) SGsd to 
him (Th^it), 'Accept tfie garden, and divwce her once.' 

M regflid$ the con^enMis of Muslim scholars, Ibn * Abdul-Barr £aid; 

'Al'Muxant is £h£ only scholar dtst^rees in ^is regf^rd (lev 
disagrees on the permissibility of release against payment). He argues 
that the verse (i.e. the aforementioned ohe; Al-Baqar{}h: 229) is 
abrogated by the following verse in which Allah, Exalted be He^ saySt 
^ut if you want to replace one wi^ ano^ter and y&u haw 
given oneefikem a great aitunmt [in g^], do not Udte [back] 
yTOmi**mj'ttfay*,/(Qur^: An-Nisfif: 20)" 

There are some conditions for the validity of 
release against payment (khuV ): 

• The monetary compensation itiustbe paid inieturn by someone who is 

legally qualified to donate, 

• The husband must be legally qualified to divorce, 

* If there is no legal reason, the husband must not make dtfSculties for 

his wile to g/eX back the dowry he has given her. 

* The release ^pinst payment {khuV ) must be done through its legal 

spoken fomL 



Chapttr 1: Wife^a Relaae agaitwt Payment (lihut) 
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If it is done through a spoken form of divorce or an implicit fornix provided 
the husband has the intention of divorce, then it is regarded as divorce. In this 
casc» the rulii^ on release in return for payment {kkuV) is applied so that the 
husband is not entitled to take hi^ wife bock, but he can remarry her with a 

new marriage contract, even without she marries and separates from another 
husband first, provided it (the release in i^ftirn for pa^Tneiit) has not been 
preceded by two divorces that make it a tiireetbld ii l evocable divorce. 

However> if the separation is done through the legal spoken form of a 
release in return for payment [khul') or its equivalent forms which indicate 
the cancellation of marriage or the like^ prcrvided the husband does not intend 
it to be a divorce, it is considered a mere cancellation of the inarriag^ contract 
which does not affect the number of divorces. This is the opinion reported to 
have been adopted by Ibn ' Abbas (may Allah be pleased with him). Ibn 'Abbas 
based his opinion on the following sequence of verses: AUah^ Exalted be He. 
says, ^^hfjTce is hrice» " (Qurln: Ai-Baqarah: 229), and then says» "..then 
^ere is no h^ame vpon ei^Kr of&tem concerning tftaf by which ransoms 
herself...'' {Qur'kn: Al-Baqarah: 229) After that. Allah says, '\..And^hehas 
divorced her [for the third time]f then she is not lawful to him afterward imtii 
[after] she marries a hushattd other than ft/m.- "(Qarjlm Al-Baqarah; 230) 
Ibn 'Abb^is argued that Allah mentions two acts of divorce, then an act of 
the relrase against payment {khur), then ati act of divorce. If the release in 
return for payment affected the nunaber of divorces, there would be four acts 
of divorce, not three, ^ich is invalid. And^Alkh knows best. 

Endnotes 

1 Abfi Diwud (2226) [2/463K At-TirmUilU (1190) 13/493], uid Ibn MAJah (2055) 12;51R], 

2 See Ma^mu ul-Fatdwd [:^2/2Bl\, 

3 Al-Bii)Mrt<S273) I9/4S91. 



Divorce 



Dhnarceislhedissoiutjan of the bond of marriage or part of it. The mUug 

on diwrce varies according to the different situations, It can be permissible, 
detestable, desirable, obl^atory> or prohibited. So, it can involve any of the 
main fwe rulings. 

Divorce is permissible when the husbnnd needs it becau&e of his wife*s ill 
conduct, the harm caused Id him by keeping his wtfe, and the non-fidfiUnient 
of the ofajecttvE of marri^ by keeping ha. 

Hawevei; divorce ts detestable if there is no need fior it, as when there is 
no probUin betw^n the m^irried couple; som^ sch ol ars deem it prohibtted in 

such a case. According to the preponderant view> divorce is permia^bLe with 
detestability in this case, for the Prophet (PliUH) s^ys: 

"The moit detestable lawful act in the Sight of Allah is divorce."' 

(Related by Abu Dawud andlbn M^jd[i,ajidthe men ofits chain of 
Ijmiismitters axe trustworthy) 
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M this ||(wiS?(?t ttM Prophet (PBU 
detestable in the S%ht cf Allah, indicating its dete^tability-based permissibility 
in this case. The reason for its det«stability in this case is that it puts an end to 
a marriage tliat fulfills the legally desired interests^ 

On the o^iec han4 divorce becomes detbnble if the wiie suffers harm 

during her marital life, such as when there is dissension between her and her 
husband or when she dislikes him. In this case, maintaining the raaiiiage 
causes more harm to the wife, while the Prophet (PBUH) says: 

"One should not harm others nor should one seek benefit for oneself 
by causing harm to others.'* 

rMvorce becomes obligatory for the husband if the wife is neither rigjiteoua 
nor upright on the religious level. Por example, the wife may be so ne^igent 
in prayer thai she abandons it or performs it belatedly, while the husband 
is unable to rectify her, or she may be morally dishonest. In such cases, it 
is obligatory for the husband to drvoice her accordii^ to the preponderant 
view in this re^rd Ibn Taymiyah (may Allah have mercy on him) said. If 
0je wife cvmmits adultery, it isnotfor0te husband to keep her. OBi^nvise, he is 
considered a ai^Qld.'^Simil&dy, If the husband is neither righteous nor upri^t 
concernin3 religion, it is obh^tory for the wife to ask for divorce, or separate 
from him by release against rtmuneration {khul ). It is not for the wife to stay 
with him as long as be is negligent of his religious duties. 

If the hnsband has sworn not to have sexual intercourse with his wife and 
then the waiting period of four motiths passes and he still refuses to do so and 
e^iate for his oath, it is oUig«t<iry for him to divorce her. and he must be 
hnxd to do 5<h This is because Allah* Exafted be He, says: 

"For those who swear not to have sexual relations with thelrwi-^^ 
Is a waiting time of four mmihs, but if they return [to nomud 
relatimsj - Ihen ittdeed^ AUah is ForgiHng and M^JiiL And 
if they decide on divarce - titen indeed, AUdh is Hearing and 
lowing,'' (Qur^^ Al-Baqarah: 226-227) 

It is prohibited for the husband to divorce his wife vrfiile she is in her 
menses, during her period of confinement, during her state of major ritual 
purity (i.e. the period between the wifes menstruations) in which he has already 
had sexual intercourse with her. The husband is also prohibited to divorce his 
wife fluice at a time, as we will point out soon in detail, Allah willing. 
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The proofs of the legality of divorce are illustrated in the Quran, the 
Sunnah (Prophetic TVudition) ajid tiie cohmmisos of sdiolas. Allah Escalted be 

He, says: 

"Divorce is twice..." (Qur'^n: Al-Baqaiah: 229) 

AJIah alio says: 

""O Prophet when you [Muslims] divorce women, divorw them 
jor [the commeitceutertt of] their waiting period.." 

Moreover, the Prophet (PBUH) says; 

THvorce belongs only to the one who takes hold of the le^ (ie. 
the husband):'' 

(Related by Ibn Mfkjah and Ad-D^aqutnl, and there ar« other 
hfldSths Indicating the same mcanir^) 

Besides, many st^olais Kport the consensus of^u^ on the le^^ 

The wisdom behind dirorcc Is dear, and it is one of the merits of this great 
religion^ Islam, When neccssaryt dhrorce becomes the legal solution to marital 
problems, Allah, ^cdted be He, says: 

**. . . then [after dtatj, ei^er keep [her] in an acctpMIe manner 
or release [her] wWt good treatment,^ 

{Qur^ Al-Baqaiahf 229) 

Allah also says: 

"But if they separate [by divorce] ^ Allah will enrich each [of 
them] from His abundance. And ever is Allah Encompassing 
and Wiser (Qui^: An-Nistf: 130) 

Divorce i& a relief and a good solution when there is no longer a benefit 
out of keeping the marriage tie, or when the wife is harmed by staying with 
her husband, or when either of the martied couple is immoral, deftandy 
disobedient, and irrelfgious, unlike the other 

The commujiities prohihitir^ divorce always suffer many serious sodal 
problems such as the spread of suicide, crimci and the corruption of family 
life. The great religion of Tslaiii permits divorce and makes proper rules to 
r^ulate it in order to achieve the desired interests and repel any possible evil. 
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and this is the typical way of hinrti in aU its great laws and regulations that 

niAhit^ the ktere^ of humans hi llie long and ^ 

pmise Allah* Exalted be He, for HU bounty and besto^ of [slam upon u& 

Hie statement of divorce is valid when pmounc^ by a legally qualified, 
free-willed, sane husband or by his authoriaed refw^sentativei as tiie Prophet 
{PBUH) says: 

"Divorce belongis only t& the ime who takes hold of the leg (ie. 
ffte husband)" 

However, a Mu^im becomes legally unqualified to divorce if his njental 
faculties are lacking due to something excusahLe* soda a$ bdng insand 

unconscious, asl^ep: a sufferer from a diseiise thai causes un.iu arcnc^s sxich as 
pleurisy, being forced tn drink an intoxicant, or taking ancstheiic ibr medical 
treatment, if one in any of the aforementioned cases pronounces the spoken 
fbfm of divorce, th« divorce is not legally effective, lb illustrate Al-B«khari 
rdated inliis ^^^{Audieaitic Booked H^tk) that *A1! Ibn ^I^b (may 
Allah be pleased with him) said: 

"Every divorce is permissible except that by aw insane man!^ 

This is because sanity is the principle upon whidi a legal jiK^ment is 
based On the other hand, if a person's mental ^ulties are laddng due to his 
willingly taking an intoxicarit, scholars differ yihout the validity of his divorce 
i n such a case. In general, the Four 1 m ^ ms as well as a group of Muslim scholars 
maintain that such a divorce is va lid , 

If a person is forced to divorce his wife, and he divorces her in order to 
avoid injustice, oppression, or persecution, his divorce is not le^lly effective^ 
This is because the Prrijilict (PRLl I) ^jjyt;; 

"There is no divcne ar emancipation in case of duress.'^ 

(Related by Aiumd. Aba D&vfdd, and Ibn Mijah) 

Moieover^ Allah^ Exaked be He, says: 

^^Whoever disbelieves in [Le, denies] AUah t0er kit b^ief... 

except jbr one who is farced [to retiounee his religion] wkUe his 
heart is secure infaitk..'' (Qur'Sn: An-Nahh 106) 

Though disbelief is more serious ilian divorce, Allah pardons rhosi; who 
pretend to be disbelievers under dui e^s. 'Rius, divorce, with greater reason^ is 
not legally effective when the husband is tbrced to do it. However, divorce can 



be valid under duress. This is in case the husband ha^ sworn not to have sexual 
intercourse with his wife and ihen four months pass and hestilJ refuses to have 
sexual intercourse with her and expiate for his oath. 

When a man is in a state of ajiger but still aware of what he is saying, his 
divarce is valid in this case. Yet^ if he is too enraged to be aware of t^iat he is 
saying, his dworce is deemed void. Moreover, if a rnan utters the statement cf 
divorce jokingly, h is d i vorce is deemed valid though he does n ot mean it, 3& he 
meant to utter the spoken form of divorce: Audt Allah knows best 

Endnotes 

1 AbiL Diwiid (217S) (2/4381 and Ibn M4jahCaOl8) [2/500]. 

2 See Majmu 'ul-M^wA (32/141). 

3 This eqiRssttm, naniely *^t£kkiiig Ix^ 

intercourse with her. Ttiysn the meaning of the ijjodt^ is that the hitsband is tlie omlj*" 

one to whom the right of divorce belongj. 
4lbll M^sh (2081) [2AS32] and Ad-Darfqgini (3945) [4/24]. 
5A1-Bukhar1 [&/4311,Al-Tirmidht(liy4) 13/49^]. 
6 AbA Diwiki (2193) [2/446] and Ibn Mfijah (2046) [2/514]. 



Sunni and Innovative Divorce 



Sunni Divorce 

The divorce according lo the Sumsah {PTOphelic Tradition) is (he divorce 
that takes place according to the ws,y ord^iined by Allali and Hi& Messenger 
(PBUH)* U 1a efiected the husband^ single pronouncement of divorce in 
an ktervd between the wifeils meiutniatioiis in vrfddi be has not had «sual 
intercourse with her, and then he leaves her untiJ her waiting period i« over. 
This divorce accord.s with the Sunuah in term-s of number, as he pronounces a 
single divorce on his wilt- and leaves her until her waiting period is over. It also 
tkccoFdsvhdthtiieSdnnah in terms oftimliig^w he dtrorcev her durii^ her state 
of m ajor ritual purity (Lt the period between her mefl*tnwtions) In which he 
has not had senial intercourse with her. Allah* Exalted be He, says; 

"O Prophet, whatyoti [MusUttts] divorce womett, divoiv^ Stem 
far amntmanent of J tiuir waiting period. . " 

(Quran: Al-Jal^: 1) 
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Conuiiefitmg on the aforemention&d Qur'anic verse, Ibn Mai' fid (may 
Allah be pleased with hifn) «iid: 

"The verse means that women can be divorced only during their 
state of purity when no sexual intercourse has taken place 

Moreover^ 'All Ibn Abu laiib (may Allah be pleased with him) said: 

"If people adhere to the ordinance of Allah concerning divorce, the 
man wiU never regret divorcmg a woman. He pronounces a sin^e 
dmme (at a time) on his wifo, and (ftan Uaves her for three periods 
of menstruation during whidi he can take her back if he Ukesf 

This means dud aS long as the woman is still ie her waitii^ period, her 
husband can take her b^ a£ Allah grants the man vih^ has pronounced a 
single divoice on his wife a chance to take her back during her wnlti]^ period 
if he regrets divorcing her, provided it is not hi« third pronouncement of 
divorce on her Howevefi if it is tlie third divorce, the husband cannot talce his 
ex-wife back* 

IniMwative Divorce 

Innovative divorce refers to the divorce that takes place m a prolulMted way 
such as the CoUawing cases: 

• Divorcing one's wife by pronouncing the spoken fotm of divorce thdce 

simultancou^: (Innovative divorce in terms (rf" number) 

• Divorcing one's wife while she is in a state of menstruation or ctmfine- 

metit; (femoi^ve divorce in terms of timing) 

• DivTiirdf^om's^nfev^l^shelfiin astateof puri had 

sexual intercourse with hert {Innowatttfe divorce in terms of timing) 

Innovative divorce concerning the number of the pronoiiiicexn^its of 
divorce mokes one's ex-wUe prohibited for one to take bade imtll she marries 
another man and then separates from him. Allah^ Exalted be He, aays: 

"And ^he has divorced her Ifisr ike third timejt Iften is not 
lawjvi to him afterward uatU [t^r] she marries a husbatid 
other than ^um..." (QurAn: Al-Baqarah; 230) 

As for the innovative divorce concerning the timing of divorcen wben such 
a divorce takes place, it is desirable for the husband to take his wi fe back This is 
because when ' AbduU^ Ibn ' Umar (may Allah be pleased with them) divorced 
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his wife during her menses, the Messenger of Allah (PBUH) ordered him to 
take her back,^ as relMed by the Group of Compilers of Hadith. Thus, if the 
husband in &iich a case takes his wife back, he must keep her imtil becomes 
m a state of major ritual purity and then Jie can divorce her if he pleases. 

It is prohibited fas the husband to divorce his wife through the afore- 
mentioned innovated ways of divorce, whether concemii^ the number of the 
pronouncements of divorce or its timing. Allah, Exalted be He, says: 

l>hoTw w tvrice. Then {^ter lifter ixep [her] in an accept- 
ahU manner or release pter] wi&i good treatm^L, " 

(Qurte Al-Baqarah: 229} 

Allah also £ays: 

Prophet, when you [Muslims] divorce women, dhftyrte ^em 
for (th£ commencement of] their -waiting period,," 

CQur'aniAt-Talaq:!) 

Le* vrtiiJe they are in a state of m^or jrltiid purity pi^ded no sexual 
intercourse with them has taken place. In addition, when Prophet (PBUH) 
was informed that a man had divorced his wife with three pronqunoeraents of 
divorce al a lime, he (PBUH) wondered angrily: 

"Is the Book ofAUah nmde i^ht cf wMe I am amonptyoufV'^ 

Besides. ' Umar I bnul- Khattab { may Allah be pleased with him) used tobeat 
any man who divorced his wife thrice (at a time) if he wa* brought to him^. For 
more illustration, when the Prophet fPBUH) wa's informed rhfi( ' Abdullah Tbn 
' Umar (may Allah be pleased with him) divorced his u il e during her menses^ 
he (FBUHJ got angry and ordered him to take her back . 

All the previous proofs indicate that it is obligatory for every Muslim 
man to adhere to the legal rulings on divorce observing both its number of 
pronouncements and timing. A Muslim has also tu avoid the prohibited ways 
of divorce vdiether concerning the number of the pronouncements of divorce 
or its timings However, many men, r^rettabiy do not understand or care about 
this nowadays, and, consequently; they cause themselves difficulty find regrtt, 
and then they seek solutions to get their wives back, discacifiting the mujii^ 
whom they refer to. In fact^ all such problems are consequences of juaking 
light of die Book of Allah, Exalted be He. 
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Some men, unfortunately, use divorce a weapon to threaten their wives 
with) forcing them to do something or preventing them from doing anotha; 
Other meai heedlessly use ^votce as an oath while dealing lvith ot talking 

to others. Such men must fear Allah and keep away from uttering the oaths 
of divorce, for divorce is not made to be used as an oathn but to be resorted 
to when necessary and according to the specified tixunber and timing of the 
pronouncement of divorce^ 

The Spaken Forms of Divorce 

There are two spoken form* of divorce: 

A- Direct pronouiwein^ti It Includes the word "divorc^ or my 
its derivatiyes that hidicale that th« husband dxrorce^ his wifs;, and It 
carries no other meanii^g than divorce, such as saying to on^ wile, "1 
divorce you,"* on "You are divorced," or, "You have become a divorcee" 
In such cases, the divorce is deemed valid and effective. Yet, if the 
husband says something like. "You are being divorced" or, ''Get your 
divorcer and like, divorce in such cases i^ invalid, as the ^ken 
Ibrm doefi acA indicate its effectiveness. 

B- Indirect pnmoiuicenient: It includes metonymic words that in^ity 
divorce as wel I as oth er mean ings, such as sayii^ to one's wife something 
like, "You ar^ free," or, '^Go and keep away from me^ or. "Go back to 
your parents," or, "There i& no liability on your part towards me.* 

The legal difference between direct and indi reel spoken forms of di vorce i s 
that divorce is valid once the husband utters any of the direct pronouncements, 
even if jokingly or unintentionally. This is because tfie Prophet (PBUH)sa^ 

"There are three things which, whether undertaken seriousfy or in 
jest, are ir&ited as serious: divorce, marnage tmd tafdng back a wife 
(afi&r revocable dtvoFce)!* 

{Related by the Five Comptlei? of Eadttk except An-Nas 

However, divorce is invai i d i n c ase of uttering any of the ind irec I metonymic 
wvds of divorce, unless the husband does intend to divorce hi$ wifci This is 
because such indirect metonymic words indicate some meanii^ other than 

divorce. Thus, if the liusb^nd does not mean to divorce hia wife when uttering 
such words, divorce is invalid and ineffective^ except in three cases: 

1) If [ie utters these ^rds when there is a controve;rsy between him and 

his wife; 
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2) If he utters these word* when he is angry; 

3) If he utters these words in reply to his wife when she asks him to 
divorce her. 

In the aforementioned three casesj divorce is deemed valid and effective as 
soon as the husband utters such metonymic words, even if he claims that he 
has not intended divorce^ kii the state he is in shows the intention of divorcer 
AiidfAliahktkQws best. 

It Is permissible for the husband to designate a representative to divorce 
his wife whether the representative is a stranger or even the wife herself> as it 
is permissible for the husband to authorize his wife to divorce herself if she 
wants. The authorized representative legally acts on behalf of the husband, 
and thus the rulings on direct or indirect pronouncements and the number 
and the timing of divorce are applied as if he is the husband himself, unless the 
husbarid ratricts his repieseiitattve to eflfect the divorce in a certain 

EHvoice is not vaHd unless it is pronounced by the husband (or his 
iepTe8entative).Iitotberwonk,iftbehusb«indhfls1he 
pEonoundng it divorce is still deemed imiaM The Pfo|^ (PEUH) says: 

hasforpvett my fi^lowm the evU thoughts that occur to their 
mmds, as long as such (ftoi^ghJi are not put into action or uttertd.**^ 

However, there are two ejcccptional cases in vrfiich divorce is valid even if 
the husband for his representative) does not pronounce the spoken form of 
divorce. The first case is when the husband writes down a direct pronouncement 
of divorcing hU wife provided he does intend to divorce her Yet, scholars differ 
if he does not have tiie intendon of dtvorce bj^ such writing, but the majority of 
them are of the opinion that divorce is also vaUd in this case. Tlie second case is 
when a dumb husband makes an understandable gesture indicating divorce. 

Concerning the number of the pronounceraents ddSvoax, it dqjends on 
whether the husband is a freennan or a slave, but it has nothing to do with womeiM 
AJlaib, Eialted be He, addresses the Prophet and allMuslui] men saying. 

"O Prophett when you [Muslims] divorce women, divorct them 
for [the ccmsttemxment of] their waiting period. . 

(Qiir'io;j\J-Ialaq:l) 

AllAhdJso says: 

"And when you divorce women and they have (nearly] ftdfiUed 
their tmK,„" (QurM: Al-Baqarah: 231) 
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Moreover, the Prophet (PBUH) says' 
"Divorce bdot^ only to the one who t&kes hold oftheieg the 

A freeman is en^irled to divorce his wife three times even if she is a slave* 
while a slave man is entitled to divorci^ his wife only twice even if she is a free 
woman ► There is no dispute that if both the husband and wife are free {i.e. 
not skves), the husband is entitled to divorce his ifrifb three times;^ and if they 
art skve$, the husband \s entided to divorce his wife only twice. Yet^ $dicilaf$ 
differ yfheii either the husband or dte wife is free while the ofher is a d^cve. 
The preponderant view is that the number of the pronouncements of divorce 
is anly dependent on the state of the husband^ as previously explained, since 
divoitxr h essentially a right of the husband not the wife. 

It is permissible for the husband to make exceptions while divorcing 
his wife Of wives. Such exceptions can be related to die number of the 
pronoiuncements of divorce, sudi as saying, "You are divorced three times 
except one (i.e. twice)." Likewise, a man can exclude one of his wives while 
divorcing them, such as saying, "1 divorce all my wives except Ffitirtiah". 
However, the excluded thing mu&t be half or less than half the general term. 
In other woid^, it is invalid to make the th ing excepted more than the general 
temi} such as spying to one's wife> *You are divorced three tunes except two 
{Le* once)r MoreOTcr, it is necessary to utter the exception when it concerns 
the number of divorce. For example, if the husband says to his wife, ''You are 
divorced three times," while having the intention of excluding one time of 
divorce^ it is deemed a thrcetbld divorce, rhis is because the uttered number 
ifi amflidered a term ^t cannot be altered by a mere intention, smxx the 
spoken word is more reliable than the hidden Intention. NeverdielesB, it is 
permissible for the husband to exclude one of his wiv^by hi£ mere intention 
while uttering the pronouncement of divorce. For example, if the husband 
says, "My wives are divorced," and he intends to make an exception of one of 
them* this Gcceptioa is legally valid, though it i& not verbally expresaol This 
is becau$e the words "my wive^ can refer to all or some of them^ and thus the 
intention if a decisive criterion in this case. 

It is permissible to make conditions for divorce. For assan^t^ the husband 
can say to his wife, "If you enter the house, you will be dtvorced," makin|[ the 
divorce dependent on her entrance to the said hou^e. 

The only one permitted to make conditions in divorce is the hiishand. Thus, 
if a man says, "If 1 marry so and so, I wUl divorce herr and then he manies 
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her> such a condition is deemed invfiJid, fur the man ^5 not her husbiind 
when he made it This is due to the fidc/£fhnadriated on the authority of 'Amr 
Ibn Shu^ayb, from his father and his ^^ndfather respectively, in which the 
Prophet (PBUH) says: 

Hje son of Adam (Adam) should not make a vow atoirf what he 
does not possess, or set free what he does not possess, or divorce 
whiU he does not possess.**^** 

(Related by Ahmad, AbH Dftwtkd, and At-Hrmidhl who deemed it 
a itosdn (g^od) b^ft) 

AUah» Exdted be He^ says: 

you wha have beiteved, when you marry hdievbig women 
and dKtt divorce Ihem,,." (Qur^An: Al-Ahzib: 49) 

This verse and the aforementioned hffdtth Indicate that a man's ftivorce of 
an i^n^yyah is invalid; there is concensus on this rtiling v^hen it is a direct 
pronouncement of divorce^ and it is also agreed upon by the mojonty of 
scholars when it is a condjtionaJ pronouncement of divorce. 

If I he 'li LI sb an d" makes a condition for divorce, divorce is i n va lid u nle&s the 
condition is fLilfiJled. Further, snmetimes the husband k uncertain about his 
utterance of the spoken form of divorce, the numberof the pronouncements 
of divorce he has made» or the fblfillment of the divorce conditions. If die 
husband is uncertain whether he ha& uttered the spoken form of divofce or 
not, divorce is deemed invalid, as maiiTage is a certain fact thai cannot be 
nulli^ed by a mere doubt. Likewise, divorce is invalid if the husband doubts 
the fulfillment of its conditions^ as when he says to his wifen "If you enter 
such and such a house, you will be divorced'' and then he doubts whether 
she ha£ entered such a house or not^ for marriage cannot be nuUitied due to 
mere uncertainty. On the other hand, if the husband is certain that he has 
divorced hi£ wife but uncertain about the numl>er of pronouncements of 
divorce he has made, it is only regarded as the one pron ou ncem ent of d ivorce 
which he is certain about. Other pronouncements ot divorce Aie nut t^tken 
mto consideration as they are still doubtful and the general legal principle 
is that certainty cannot be nullified by mere suspicion. This legal pdndpU is 
a general: effective one, derived from soms hfldlths of the Prophet (PBUH)^ 
he (PBUH) says: 

'Leave that which makes you doubt for that M^ick does not mctke 
you doubt"^^ 
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Hie P rophet (PBUH ) also said concermi^ a man's uncertainty whether he 
had passed wind during prayer or not: 

"He should not leave his prayer unless he hears sound or smells 

There are some other hadtths conveying the same meaning. Such ruhngs 
indicate tiie leniency and perfection of Shari ah { Islamic Law) , so all praise is 
due to Allah, lord of the worlds. 
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Takii^ Back One's Divorced Wife 

{Raj 'ah) 



Taking back on&'s revocable divorced wife diiring her waiting period 
widiaiut a new murriikge contract i« perttMUe nccotdhig to tiie Qtut^ the 
Sunnah (Propbetic IVadition), and the ccmsenfiu^ of Mufiliiii adialais. 

Ccnoeming the pnsof of its legality from the Koble Qiu^&ii» Allah, Exalted 

''...Axd^teirhiubands hare more to takt them hMk in Aij 
[period] ^theywMttreameOiatlvit:** ' 

(Qui^An: Al'Baqarah: 226) 

Allah also says: 

1Hwrc$ ii twice. Tkea [j^ier fitter ke^ {herj in an 

(Qo^iai Al-Baqoraht 229) 
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Moreover^ AJlah, Exalted be He, says: 

"And when they have Inearly} fulfiUed tkeir term^ either retain 
thetn according to acceptable terms or part with them according 
to acceptable terms...'' (Qur'in: At-Taiaq: 3) 

As for iht Situmh) the Prophet (PBUH) $aid about Ibn 'Umar when he 
divorced hi^ wlTo; 

"Order him to tah her back!*^ 

Moreover^ he (PBUH) divorced his wife Hafsah and then tool? her hack^. 
Regarduig the consensus of scholars on the legahty of takii^ one'a divorced 
wife back, Ibnnl-Mvndhir said; 

"Scholars mattimously a^ree that taking back one's wije during her 
Ufaiting period is permissil^eforthefieenum -whohasfnade ^than 
three pronoimcefnents of divorce (on his w^)t and for tf»e slave man 
who has made less than two pronouncements qf divor^f 

The wisdom behind the leg^tjr of takiitg on^s divsrced wifebock i« that it 
Ls t chance for the husband if he regrets divorcing her and wants to imaifitftiiv 
the marital life with her and this is a kind of divine mercy bestowed liy 
Ailah upon His servants. 

There are some conditions far the validltf 

of taking back one^» divorced wife: 

1) The number of pronouncements of divorce made by the husband must 
be iess than three if he is a freeman andless than two if he is a slave, if the 
ht]^>and has already used up his lawful number of pronouncements of 
divorce, his ex-wife becomes tuumiriagcabk to him until she marries 
and separates from another man. 

2) The diroTce mu^ be «fter the cansununation cf mAiriage (Le. having 
sexual Inteicourse). If the husband divorces his wife before havii^ 
sexual intercourse with her, he cannot rake her back, for she has oo 
waiting period in this case. Allah^ Exalted be He^ says; 

"O you v^ho have bdievedt when you marry believing wemen 
and titen divorce them before you have touched them [i.e., 
comttmaa^ die marriagej, ^ten there h not for you any waiting 
period tocotattcom;ertdt$gdtem. So provide far thmn andgtve 
them a gracious reteott/* (Quillii: AI- Atizflb: 49) 
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3) The divorce must nor be in rt'tiirn Ixm" a compensation given to the 
husband If the wife pays^ compen^iUion to her husband to get divorced ^ 
she becomes unlawM to him to take back unle^ wit^ a new marriage 
contract and with her consent This is because she randoms hersdf 
by paying compensation to her husband to sepai^ from him, and 
taking her hack in this case contradicts her pui*p<iS)e in paying him 
snch compensation, 

4) Marriage miisr be onv;inrtlly valid. If the hiksbLUid divorces his wife 
during an invalid marriage, he cannot take her back as she becomes 
irrevocable for him by divorce. 

5) The husband iiiu&t taite his wife back during her waiting periods for 
A]kh> Exalted be He, says: 

" ..Anif their husbands have more right to take them b^€k in 
this [period].." {QiXT^m Al-Baqarah: 228) 

6) The husband's taking badt of his wife must not be conditional. For 
enunple, it is invalid for a husband to say to his ex-wi£^, If such and 
such happens, I ^dll take you back." 

Scholars differ on whetho' it is a condition fot the validity of retuming 
one's ex-wife that each of the separated coti^ intends reconciBadon. 
Son:^e scholars maintain that it is a condition that must be fulfllled^ for 
Ailal^, Exalted be He, says iii this regard; 

"..^tkey matt reconclUatioH../* tQurte Al-Baqarah: 228) 

^Mykhnl-IsyiJii Ibn Ikymiyah (may Allah have mercy on him) said: 

"The husband is rtot permitted to take had: his during her Mfoittng 
period unless he intends TeconciUation and wants to keep her in an 
acceptabie manner!^ 

Some otiiei: schotafs are of the opinion that the intention of re con dilation is 
not a condition for the vaiidicy of taking back ones ex- wife. They argue that the 
aforementioned noble verse> ..if they want reconcitiation. only call* them 
to reconcile and keep away from hurting one another, but it does not meaii 
that recondlktioii is a condition. Yet, the first opmion is the preponderant; 
and Allah knows best 

The legal spoken form pronounced by the husband to take back his 
revocable ex- wife can be through any proper words indicating that purpose, 
such as saying, "I take my wife back," or, "1 return to my wife " or the like. Taking 
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back one's revocable ex- wife CAr\ also be valid by having sexual intercourse 
with her with the intention of taking her hack according to the preponderaut 
view in this regarxi 

If the husband takes his revocable ck- wife back, it is an act of the Sutinah 
to bdng some people as wttnesses; Jsome scholars say diat it is obligatory, as 
Alkh, Exalted be He^ sisys: 

'...And bring to mJncas twvjwt mm from ammgyou...'* 

[Quran; Aj-Jalaq: 2) 

And the latter \s one of tiie opinions attributed to Imam Ahmad. Moreover 
Sbdkh Ikqifyiul^ (may Alhih have mercy on him) sad, "It is hy all tTtetttts 
invalid jbr the husbatjd to take his revocabk ex-v^e htick secrettyf^ 

The revocably divcuxed woman is le^gally considered a wife of her husband 
as loi^ as she is still in her waiting period. Th^rdbre, her husband must 
pJTOvide for her and afford her clothing and accommodation. On the other 
handt the revocable ejt-wife has the same duties of any wife; she has to stay at 
her husband^j house and beautify herself so th^t he may take her back. If any 
of the separated couple dies during the waiting period, the crther is entilded to 
inherit from him/her In addition^ it is permissible for ttie man to travd with 
his revocably divorced wife> to be alone with her, and to have socuol intercourse 
with her with the intention of taking her back. 

The end of the waiting period is the deadline for taking one*s revocable ex- 
wife back. Thus, if she becomes pure after her third menstruation period after 
the divorce, the waiting period is deemed over, and she becomes unlawful to 
him unless he remairlefi her with a new imrriage contract, the (XKEisent c^bcr 
ginudian, and the presence of two just witnesses. Allah^ Exalted be Hd says: 

*,.And theJr husbands have mm rig^ U> take ffccm back in 
dth [period}*." CQui*an: Al-Baqarah; 228) 

The meaning ctf this verse is that when ihe waitii^ period is ovet the 
revocable es-wife becomes unla wfu 1 to her ex- husband unless he remarries her 
with a new marriage contract fulfilling its conditions. If the husband takes her 
back during her waiting period, meeting the legal conditions, the permissible 
number of pronouncements of dirorce for him becomes one less than before. 

When tlie husband uses up the permissible number of pronouncements of 
divorcci Le. when he divorces his for the third time^ ske becomes mUawful 
for him to marry unless she lawftilly marries and separates from another man. 
There are three conditions to make such an ex-wifc lawful to her first husband 
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1) She must marry another man 

2) Her marriage to the other man mu^t b« legal 

3) The second husband mv$t h«ve sexual intercoiirse with 

rhis is because AUafa^ Exalted be He, says; 

"An4 ^he has divore^h^yhT the third time}, thenshehfut 
lawful to him t^ierward mtit i^ter] she mmiet » husbmd 
oAer ^um hbtu And ^ht [Le* Ac loiter hmbaad] divorca 
her, there is no biame upon Ihem the -wotnoH 0itd her 
former H usbandj for returning to each other if they fftinJt ^uti 
they can keep [within] the limits of Allah.. " 

(Qur'an: Al-Baqat^ 230) 

The great Muslim scholar Ibnul-Qayyim {may Allah hm^ me^qr on 
him) said: 

"Jit i$ cm$idered ow of the grea^ favors bestowed «pon Mtt^stns 
that the irrevocable ex-w'ffe becomes lixwfuL to her first husband 
after she nutrries and then sepffrofes from ana^ter man. The law 
of the Torah permits the divcrrced vfoman to remarry her hitsband 
if she does not marry onoffter rmn wherms the law of the Gospd 
absolutely prohibits divorce. However, our Shart^ah (Islamic Li^w) 
is more perfect, comprehensive, and suitable for the interests of 
people; Islam permits the Muslim man to marry four women, and to 
have as many slave women as he likes. Moreover, the Muslim man 
can divorce kts wife and Oten^ if he longs for her, he is permitted to 
take her b&ck. Yet, if he divorces kerfi?r Uie third time^ it becomes 
proMhited for him to take her back unless she iegally marries and 
separates from ano^ter manT* 

This means that the second man must be willii^ to take her as a wi^;. 
not to marry her and then separates &om herto make her lanvtlil to the first 

husband; if he does so* he is considered a borrowed billy goat» referred 
to by the Prophet (PBUH), In addition, such a false marriage is invalid, 
and it does not make the wonijun lawful to the fir&t husband. And, Allah 
knows best. 
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Ji4' (Foreswearing One's Wife More 
Than Four Months) 



Fa^flts define M as the potent husband's sweaiii^ by AIkh or one of His 
Attributes, not to have sexual intercourse with his wife fdrcTcr or for a period 
of more tlian four inontb^.Tliis definition implies that the case is not regarded 
as iia (which is prohibited in Islam) unless the following conditions are diere: 

1) The husband is potent 

2) Tlie husband .swears by Allah Of one cf His Attributes, not by dtvorce^ 

cnitincipationj or vow 

3) The hu^vhand swearfi that he will not ha^ a i&g^ sexual inieraiurse 
with his wife (i.e. in the vtiglna), 

4) The husband sweai s rot to have a lej^ sexual intercourse with his wife 
for more than four months. 



5) The wife i& fil lor havii^ sexual iiii«rcour&«. 
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If all the aforementioili^ oonditioiis a» there, tbe husband is legally 
regarded as cominltting and thus the rulfi^ciifZA'apply to tiinL However 
if one of these conditions is missing, the case is not considaied *fcJ** tiA' ifl 
mentioned in the Noble Qui am AMi, Ejcalted be He, says; 

"Bor fbose who swear not to haV€ aexaai retatians ^^ilh Adr 
wives is a waiting time of pur months, but if they return 
[to twrmal relations] - then tttdeed, AUtth is Forgiving and 
Merc^L And if they decide on di^f^^rce - Cfien indeed, Allah is 
Hearing and JOtatving." (Qur^ftn: Al-Baqarah: 226-227) 

The meaning of iheiie two verses is that if the hu>^band, who swears not to 
Imve sexual intercourse with hi^ wife for more than four months, insists on not 
Imw^ sexual tntercnurse with iiAer die four mon^ he is to be ordered 

to come back to namnal sexual relation with her and expiate for his oaths. 
Otherwise, he must be legally ordered to divorce her if she demands divorce. 
TtoA Islamic wise and just ruling removes the harm and injustice caused to 
women and nullifi^ what some men used to do in the Pre-Islamic Period of 
Ignorance (the }3hiUyyakX iirfien they used to prolong the period of 'M*. 

ll^ for more than four months is prohibited in lalam. as It is an oath of 
abandoning a marital oldigfl£iO(n. As indicated in tiie general meanii^ of Ihe 
aforemeniioncd verses^ the husband 1^ not considered to have forsworn his 
wife unless he c^w validly divorce her, whetlicr he is a Muslim, a disbeliever, 
a freeman, a slave, an adult, or a percipient diild (who will be legally ordered, 
when he reaches puberty, either to have normal (sotualj relation with his wife 
or to divorce her). The ruhng on 12^ 1$ abo ^iplied e^ 
it when angry> or while suffeiii^ from a curdle disease. Moreovd; its niling 
Is also applied even if the marri^ is not yet consummated (i^ the married 
couple have not had sexi^ intercourse yet). 

However, the husband ia not considered to have forsworn having senial 
intercourse his wife if he is inSEine or unconscious, in which cases man is 
unaware of what tie is saying and the intention U lacking. In addition, the 
case is n<A regarded as if die husband is fanpotent. such as a castrated or 
a paralytic, for hi& oath is not the only reason for his abandonment of having 
sexual intercourse with his wife. 

The case i& also deemed tl^ if the husbaml swears by Allah that he will 

not have sexual intercourse with his wife foreveiv or for a period more than 
four months, or when he stipulates something unexpected to happen before 
four months, such as the Advent of Jesus Christ, the son of Mary (PBUH),. 
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or the coming out of the Antichrist. Likewise, the case is considered \la if 
the husband makes a condit ion th at his wife m ust com mil a prohibited deed 
or leave an obligatlan. For example, he may say to her, "I ffweor by AUah that 
I will not hsvt sexual intercourse with you until you abandon performing 
prayer (or drink wine^ etc)" This is because he stipulates what is legally 
forbidden, which is similar to the case of stipulating something impossible 
to happen. 

I n all the previous cases, the period of tW must not exceed four months, is 
AlUh, Exalted be He. «ays; 

"For those wfho ^wear not to have sexual relations wi^ fft^ir 
wives is a waiting time of four months. . ." 

(Qur'an: Al^Baqarah: 226) 

It is related in Sflilih. Al-BukkArf (Al-BukhArt^ Astthentk Book of tifldl±) 
thai Ibn 'Umar (may Allah be pleased with him) said^ 

'ytHieti the Jbw months are over^ the husband must he le^Uy 
ordered either to give up ^ (le, to have ntmrtai sexual relation 
with his wife) or to divorce her. 5ft7L di^fprce is not effected unless 
the husband ttmkes its pronota^mentf^ 

Hie same ruling was relatedby Al-Bukhirl on the authority of more than ten 
Companions'. 

SulaymAn Hhi l^wftr said: 

1 was a contemporary of more than ten of the Companions of 

Messenger of AUah (PBUH) and all of them were of the opinion that 
when the four months are over^ the husband must be legally ordered 
either to give up ild' or to divorce her" 

This is also the opinion of the majority of Muslim scholars and the apparent 
meaning of the aforementioned Qur'anic verses. 

The days of menstruation are not legally induded in the four months of 
If the husband has sexual intercourse with his wife after this period is 
oven he is considered to have returned to normal marital life with his wife, as 
having sexual Intercourse i& a sign of retumii^ to normal martial life. Ibmi]- 
Mimdlur *'Mfitr as lam atncemedt aU scholars unanimausfy agree that 
the returning to on^s wife (after M'J means h^v'mg sexual intercourse with herf* 
Thm, the woman r^ains her marital right ftom her husband 
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If the four moniiis ?tre over rsnd the tmsbaiul fit ill refuses to have sexual 
intercourse with his wite, ht mu$i be tnicci-i by Ehtr judge to divorce herj 
provided it is the wife's wish. This is bcfcause Albh, l^xahed be Hd says: 

"And if they decide on divorce - then htdeed, Allah h Hearing 
and Knowing^ (Quran; Al-Kaq^nih; 227) 

However, jf such a husband si ill rtlli^es either to have siorjnal sexual 
relation with his wife or to divorce hen the judge divorces her or cancds the 
marriage contractr as tlie Judge is legallf considered the husband^ giiardtan in 
ttiift case* so h« is entitled to divorce her <m bdulf of the huabflnd. 

Faq^ applythe same Tolti^ to tliose mc^n who inexcusablyand harmfully 

abandon having sexual intercourse with their wives for more than four months, 
even if without fors weari ng. Th e sa me applies in case ot ziha r for a pc ri o d that 
exceeds four months after which the husband still refuses to cxpiaie for it. 
These two cases have the same ruling on M\ as husbands in both cases abstain 
from haying sex vrith dieir vives^ Ctto^ing them harm. And Allah, Exalted be 
Hci knows best 

n ma^ hii|}pm ihat the four montlu of f are c>v^ 
has a certain excuse that makes hlni/her u n able to hove sexual intercouise as a 

sign -yf returning to normal marital life. In such a case, scholars maintain that 
the [disband uuiiL bt les^ally ordered to return to his Vi^ife by saying something 
indicating returning to normal sexual relat ion with one another, such as sayings 
1 win hare scmal intercoui:s« with ^ou once I can." This is becaoK the main 
poipoK of retaiming to on^ wife is gmng \xp the intention of hatmliq; her 
(through tla"). Such a statement made by die husband indicates his lirtentign 
not to harm his wife (by M') any more. Afterwards, wlien he becomes able to 
have sexual intercourse^ he has eithen: to have sexual intercourse with his wife 
or to divoixe herj as the excuse for not having sexual intercourse is ng longer 
therei and Allah kttows best 

Endnotes 



I Al-BuJtWri t5291) [9/526], 
2A1-Bukhlif(9y^6). 

3 Ad-Darfiqutni (3?96) [4/33] and Al-BayhaqU 15207) [7/61*], 

4 See tlie A^otnote in "Ar-MvedLAi-Murbi"' t6/624j. 





2j i s t h e !;ay i ng by a liusband to h i s wi ie. wh en he wsnts tn absta i n f rom 
havii^ seK with her, "(Sexually,) you are tn me like the back o( iiiv mothen' 
Som^inx^ the husband likens his wife lo his sister or any woman prohibited 

him due to blood relations, breastfeeding, or i^tions by marriage, insteful 
of saying "my mothers while pron<madng£iki^. 

Z^i(r is prohibited according to the Qur^ as Allah, Exalted be He, says: 

"Those who pronounce the ^liar anwitg you [to separate] from 
their wives they are not [consequaiifyj their mothers. Their 
iHii&mtaFemnebutihosewh&gave^rAtothem. Andindeedt 
are string an objectitMtabtB statement and afakehood.." 

CQur'in: Al-MujadUah: 2) 

The m e a ni n g ie that those men, who pnuioiunce ^dr, say grievous and 
false words th^ ^ Shart^ah (Islamic I^w) disproves ot Such words are 
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mere lies snd objectionable statements that are definitely prohibited, for such 
a man prohibits for himself what Allah has not prohibited for him, makirig his 
wife sexually prohibited for himself as if she is his m(5tber> though she is ntrt. 

2^hdr was considered a kind of divorce during the Pre- Islamic Period of 
^orance (the JAhiliyyah)^ but afterwards Mm. repudiated it and cuesidered 
it an oath Kqmrii:^ eiqpiadon. Thus, the naati who pronounces sth^ and 
his wife are prohibited to enjoy one another by hflcving sratual intercourse or 
even foreplay until the husband expiates his pronouncement of ai/idr. This is 
because Allah, Exalted be He^ ^ys: 

"Artrf those whe pronounce s^hdrfrtfm their wives and ihtn 
[wish to] go back en what they smd - fAm [diere must be] the 
freeing ofu dave hefifre ikey totidt one onoAen ,f 

(Qur^: Al-Muj&dilah: J) 

Mpitover, the Prophet (PBUU) «aid to man who pronounced sfhar from 
his wifb 

'*Then do not approach her (i.^. do not have intercourse with her) 
until you da what Allah ordered you tc do (te. until you expiate 
foritr' 

[Rshted by At-Tirmidht who dtemed it a iflhfk kfidtth) 

So>the man who pronounces zihUritom his wife must expiate his ^//idr first 
if he \fAnt& to have sexual iiiLertourse with her, for Allah, Exalted be He, says: 

"...^en l^ete must be] the freeing of a sJore bejbre they touch 
one tmother. That is what you are admonished ther^t and 
AUahiiAcquaittledii^n^yifUdo,Ait4hewhod4>esttotfit^ 
[a dove] - Aen a fast far two months consecutively before they 
touch one ano^. . (Qui'&n: Ai-Mujidikh: 3^) 

Th«se two noble verses indicate that it is obligatory for the tmsbaxid who 
has pronounced zih^r to expiate for it before having sexual intercourse with his 
wife, and that his wife is proh ibitcd for him until he expiates his pronouncement 
of^h&r. This is the opinion of the majority of the sdiolars in this regard. 

To expiate his pronouncement of ^ihdr, the husband must follow die 
sequence of expiations mentioned in the aforementkmed verses. He must 
fne a dave if posfiible; otherwise, he must observe fasting for two months 
consecutivdty^ and if he caimot due to an illness or the lilce, the last alternative 
iar him i& to feed sixty poor persotis. Allah^ Exalted be He. says: 
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"And these who pronounce from their wives tmd then 
[wiih toJsp back on what they said - then [there must be] the 
freeing of a slave be^re they touch one ano^er. That is what 
youmviulnun^ed^er^yiaitdAllskUAc^utintedwititi^tat 

you do. Axd he who does not find [a stave] - then ajastfortwo 
months consecutively before they tottch one anothiri and he who 
is unable - then the feeding of sixty poor persons...*" 

(Qur'an: Al^Mujadilah: 3-4) 

In tKe afbreinentioned verses^ Altati states that "^ose who pronounce 
^hAr from their vives** and then regret it and wish to return to normal sexual 
relations with thera have to expiate for their pronouncement oizihSr "before 
they Umdi one anvther" Such expiation can be one of three things: 

1' Emanc^atioiL of a Slave 

Hie expiation of con be throi^ yreeit^qfa sUtt^ if the bufband 
has any» or able to aSaid to buy one vviCh his sui^lus money (that i« not needed 
to meet his essential needs and the needs of those whom he supports). 

The slave to be freed must be a beUevcr, as AU^ stifiulates a believing slave 
for the e^^lation prescribed far manslaughters Allah* Biudted be He, says: 

''...Atulitfhoev£rknhabdiev£rbymittiJce-&i€n^Jreetieofa 
believing slave..." (Qurln: An-Nis&': 92) 

Thus, according to analogical deduction, the slave to be freed in eiq^iddon 
for ^'ftar must be a believer as well, for the unrestricted ruling prevaik over 
the restricted similar one. Also^ the slave to be freed in expiation for ^har 
most be free of any defect that badly affect& his/her ability to work, for the 
emanc^ation is intended to free the slave md enable him/her to earn his/her 
Hvii^ This canikct be achieved if the slave is afflicted with a de^ 
affect$ his/her ability to work^ Such as blindness^ paralysis, and the like. 

2- Fasting for Two Successive Months 

There aie three conditions ht the validity of e3q>isitiiig £fh4r through listing: 

1) The husband must be unable to free a skve. 

2) The husband must observe listing two consecutive months, during 
which he is prohibited to interrupt his fasting except for an obligatory 
iastiri^ like &sting the month of KaraatUii' it Is also prohibited to 
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interrupt those two months of fasting except for an obligatory 
breaking of fasting, like that on the days of the Two 7ds (Feasts) and 
CMillieDajrs of Tashrtq {U'^ , 12* and 13* of Dhul-UfDal^ tiie three 
days following th« Day af Sacri&ie). Pfifting those two rnonths cm 
also be hUemipted if there is a legal excuse, such as an exhaustii^ 
journey or An illness. Breaking liie fast due to either of the above 
reasons is not an interruption of the consecutive two-month fasting 
in KKpiation for ^ihdr. 

3) The husband must have the intention of perfonning expiatory ^^ting 
for ZJl^^r at the n i ght p receding his ^sting day. 

3- Feeding Stoy Poor Persons 

There are three conditions for the vsilidity of expiating ^ifeJr through 
feedii^ sixty poor persons: 

1 ) The husband most be unable to observe the expiatory ^ting. 

2) The poor person to be fed must he a free Muslim entitled to receive 
Zakdh. 

3) The amount to be given to the poor person mu$t not 1>« less than one 
mudd (a stands^ measure that equals 543 grams) of wheat or half a 
0. ' (a standard measure diat equals 2 172 grams) of any other cereals. 

In general, intention is a main condition for the validity of any ei^iation, 
Jbr tKe Prophet (PBUH) said: 

(t^ ayrrectness ami rewards of) deeds depend upon 
intentions^ and every person gets but what he fm intended^ 

Besides the Qur'anic proof, there is another proof stated in the Sunnah 
(Prophetic Tradition) illusi rat i ng the legal ways of exp iating for ziM r and their 
priority order. It is a hadith narrated by Khawlah Bint Mfilik Ibn Tba'labah 
[may Allali be pleased with her) who said: 

"My husband, Aws Ibnus-Sdmit, pronounced zihtir from me, so 1 
went to the Messenger of Allah (PBUH) io complain to him. The 
Messenger of Allah (PBUH) disagreed wi^ me about him (i.e. her 
husbfmd) and said* Ivitr Aikh, Jbr he (ie, her hu^mnd) is y<mr 
cousin' He (PBUH) kepi disagreeing with me until the fijllowing 
Quranic verse was revealed: X^ertainly has Allah heard the speech 
of the one who argues (Le., pleads) with you, (O Muhammad), 



coiKerning her husband..." (Qur an; 56: \) The Prophet (F3UH) 
0ten suid, *He should emancipate a $iave then^ I said, 'He cannot 
i^lbrd iL^He smdj Then he ^mddfostpjr two amsecutrve months' 
I saidy 'O Messenger of Allah! He is an old man; he carmot observe 
fii^tin^r He (PBUH) said^ Then he should feed sixty poor people.' 
I said, He has nothing H'hidi he may give in chanty! He (PBUH) 
said, I shall h dp him with a basket of da tes! I sa id^ 7 shall help him 
with another basket of dates! The Prophet (PBUH) said, That is 
good ofyoiL Go and f^ sixty poor people on his bdui^, and tetum 
to your cousin.' 

(Related by AbflDiwfld) 

As we see> ourgreat religion, Islam, gffeis SO^tioos fox iill kinds of prolilems 
mduding maiital ones. As shown above. Islam has salved die problem of the 
Sih^r that used to be a dilemma during the Pre -Islamic Peiiod of Ignorance 
(the J^iliyyah), when people had to separate the married couple as a solution, 
causing their family breakup. What a great religion Islam isl 

In addition 1 our religion, when ordaining the expiation for ^"/idr> gently 
considers the conditions of the husband, and thus the husband can tree a slave, 
observe fasting, or feed poor people, according to his abilityj all praise be to 
Allah ibrthat 

Endnotes 

1 Abtl i^avrtid (2231) 12/462], At'Tirmidhi [MUl) (3/503], An-Nasa'i (3457) [3/47Sj, 
aDdIbnMA)ah<2065) [mu]. 
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Li ^an (Allegation of Adultery 
Sworn against One's Wife) 



Allah. Kxalted be He, prohibits Muslims lo falsely accuse the innocent 
people of adultery, ajid He threatens those committing such a sin with severe 
punishment. AUoh, E^ted W He, says: 

'^Indeed, those who (fahelyj accuse chaste, unawareandhdieying 
amtd hi0tuy\VTUmd&uHerei^ier; and ihey will 
have a great puttUhmettt On a Day when their tonguet, ^teir 
Aundli a»d their feet will bear witness against them as to wluU 
they used to do. That Day, Allah wiU pay them in full their true 
[Le.t deserved] rectiinpeitse, nnd they will know that it is Allah 
Who is theMaaifest Truth [i.e.t Perfect injustice}" 

(Quran: An-Nur 23-25) 



MfStexsm^ AlMi ha& cmiained that ^^ever accuses a Muslim of adultery 
or fomkatlon without producing four witnesses must be punished with eighty 
lashes and considered a defiantly disobedient person unless he repents after 
th^ and corrects himselfl Allah^ Exalted be He, says: 

"And those who accuse chaste women and then d9 not produce 
four witnesses - tash them eighty lashes tmi do not accept 
from them testimony ever after. And ^ose are the defiant 
lUii^^tsttt Except for dtose who repent ajier ^utt and correct 
thenadva. For, indeed, AUah U Forgiving and Merc^uL** 

(Qur^: An-Nar:4-5) 

The aforementioned vcTKS show the stem punishment and ruling applied 
when a MusJim accuses a woman other than his wife of adultery. However, 
when a Muslim man accuses his own wife with adultery* there is another 
ruling tn be applied called the li'd?i. Wan is four testimonies ensured by 
sworn oathE taken by each spouse^ and accompanied by the curse or wrath of 
Allah upon the liar^ as will soon be explained. If a man charges his wife with 
adultery and cannot produce dear evidence (t^mn:^ witnesses)^ li^^ can 
spare him the legal punishment for the h\se accusation of adultery. Allah, 
Bxahedhe He,sa)% 

"And ^&S0 who itccme ffwt wim [ofadtdttry] and haw no 

witnesses except themselves - then the witness of one of them 
fshfilliyej four testimonies [sweartngj byAHah that indeed, he is 
of the truttrfuL And the fifth [oath wiUtteJ that the curse afAil<ih 
be upon him ifhe^mdd be among the Hart. Btit itwiUprevettt 
pumshmentfhmherif^giifeifota-testintom^ [fwet^ing] by 
Ailuh thM indeed, he is of Ote liars. And the fifth [oath wilt be} 
that tite wrufft of Allah be t^an her if he was of the truthful." 

(Qur'in:Aji-N(k:6-9) 

'nuis> the husband says four tunes. "I testify by AUah that my wife has 

committed adultery" He must point at his wife if she is present, or mention 
her name if she is absent, [n the fifth testimony, he says the same but he 
adds, . .and may the curse of Allah be upon tne if 1 am lying " In reply and 
defense, the wife says four times, testif^^ by Allah that he is ly i ng about the 
adultery he has charged me with." In the fifth testimony^ she says the same 
but si 1 1 (3 d ds> . , and m ay the wrath of A I lah be upon me if he is telling the 
truths This is because the one who knows the truth and denies it incurs the 
"wrath" of Allah. 
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There are $ame condftions for the validity of fi 

• The iwo spoiises Itgrtlly iU:C(.u]ntiible, 

• The husband charges ]\\s vvifi: with iiduUery, 

• The wife k&eps on refutii^ him and diatinir^ him with lyit^ until the 

end oi lr^n. 

• The /r^ii IS conducted by a judge. 

If the case of U ^ m eels all the afore mention e d coiidition,"; and Is made in 
the aforementioned way, it results in the ibllowing legal rulings: 

1 ) The hu&band b ecomcs no longer liable to be punished for ^Ise accusa- 
tioti of adultery. 

2) The couple musr be sepiirated> and the wife becomes prohibited for the 

husband to remarry tbrever. 

3) Her child will no longer bear t^c luimc of the husband if the latter 
denies the child during li 'art by saying, ' This child is not tnine." 

The hu&biiiid rcsort^i to JVan if he sees his wife committing adultery but 
he catmot produce evidence, or if he has strong presumptions that his wife 
crannuts aduliei^ as when he sees a wicked man notorious for dissolution 
secretly visitliig her. Thereibre^ there is a legal wisdom behind the pr^cription 
of U iin\ namely that it spares the husband the disgrace and shame of his wife's 
adultery, the painfiil marital life with her, and the paternity of a child who is 
not his4 The husband cannot often produce the evidence of his wife's adultery, 
and his wife does not often confess her crime. Accordit^y^ since the husband's 
accuSBtipn cannot be accepted without evidence, the only legal solution 
is pviblic imprecation through strong oaths taken by the spouses. Thus, the 
prescription of the U an scAve& the problem of such a husband and relieves him 
from any discomfort. 

Since the husband has no witness ag^iinst his wift but biinsdf, the wife is 
legally entitled to oppose his testimonies by equivalent repealed testimonies to 
avert the punishment If the husband refrains from swearing the allegation of 
adultery against his wife in the way mentioned above, he i$ to $ufier the l^al 
punishment for false accusation. Likcmse^ if she refiifics to swear by Allah 
that he is telling lies in the way previously pointed out, his testimonies are 
considered irrefutable evidence of her i^in. in (his regardilbnul-Qayytm said: 

"This ruling on Wan mx-Orda with the legal proofs. According to 
tkt Mdiikh Shdfi 7> andHanbali Schoob, as ^^eil as others, the wife 
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mustsf^FT ^ legal pam^tment far adidtery if she refuses swear 
(her husband is fying about her committing adulteryji this is the 
sound optnioth as it is th^ opinUsn ittdieated in 0te Ntihle Qur^ti. 
It is also the opinion maintained by Shayidiul-IsJAm Ibn Tsymiyndi 
and others"^ 

According to the Surmak (Prophetic TJ•aditiofl)^ the pmof of tha kgaJity 
of resorting to // dn when necessary is the jto^fz related by Al-Bukhirt and 
Muslun on the authority of Ibn ' Um^ 

''Whm Ibn ' Umar {may AUah be pleased with him) was asked 

if there should be separation between the two spouses in case of 
li an, he said, 'Glorified be Allaht yes. Theflrtt one who asked 
(the Prophet) about if was so and so. He said, 'O Messenger 
of AUah! If one of us finds his wife committing adultery, what 
should he do? If he talks, that is something great, and if he 
keeps silent, that is also something great ' The Prophet (PBUH) 
kept quiet and did twt ansyver hitn^ After some time, he (that 
very person) came to him (^e Prophet) and said, *I have been 
involved in that very case about whidt I had asked you.' AUah, 
Almighty and Ever-Majestic be He, then revealed the verses 
(rega rding the ruling on li 'dn)ofthe Sura of An -Nflr ( the LightX 
And those who accuse their wives (of adultery)../ {Qufin; 
An-Ntr; 6) Thereupon, he (the Prophet) recited them to him, 
admonished him, exhorted him, and informed him that the 
torment of the i^orld i^ less painful than that of the Hereafter. 
He (the man) said, 'No, by Him Who sent you with Truth as 
Prophet, I have not told a He against her! He (the Prophet) then 
called her (the man*s wife), admonished hen exhorted hevj and 
informed her that the torment of this world is less painful than 
that of the Herettfter. She saidt 'NOt by Him Who sent you with 
IVufft as Prophety he is a Uar.' The Prophet started with the 
man and made him swear and the man swore four testimonies 
(swearifig) i^y Ailah that indeed he was speaking the truth, and 
hii fifth (oath) was that the curse of Allah he upon him if he was 
telling a lie. Then the woman was summoned and she gave four 
testimonies (swearing) by Allah that indeed he (her husband) 
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WAS s liar, and her fifth (oath) was that the wrath of Allah he 
upon her if he was speaking the truth. He (the Prophet) then 
effected se^amtion between the two.' 

Endnotes 
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Establishing Paternity 



If a marfs vrife of bondmaid gives birth to a child, the maii is considered to 
be his father v*en there is a posaibilitx that the child oould be hisj as yibeti the 
woman is Irdng writh him as hk wifc> Tliis is because the Prophet (PBUH) said: 

TTie chiW belong to the owier cf the bed (le, the husband or the 
master)** 

There are three cas^ in which there is a possibiiity that the diild bdomg* 
to a certain man; 

The first case is when the woman is his wife and gives birth to her diCd 
after half a year of theiir Bist sexuiil inlercoursc, wl^ether the man Uves 
with her or not since the newborn baby can be thismarfa diildand 
there is nothing lo prove otherwise. 

The second case is when tlie wom^in h divorced aiid gives birth to htr 
cliild after less tlian £6ur years aiter her irrevocable divorce, for the 
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maximum period of pregnancy i& four yeafS. In this casCi there is a 
possibilit)'' that tihc child ifi from her ex-husband, and tihus the child is 
attributed to him. 

In the twD aforesaid <AsaK die hmband must be tm years old or m 
(to b« able to have children), for the Prophet (PBUH) said: 

"'Command your dtUdren to pray when they become seven (years tM) 
ojid beat themfiff fn^gftoi*^ it (i.e. prayer) ^*^e» they hecotne ten 
(years old); and arTang$ their beds (to sleep) separateiy!* 

The Prophefs command to make Ihe diildren deep separatdjr 
when th^ become ten years oH is a proof that they can have sexual 
intercourse, which leads to pregnancy and giving birth. This implies 
that a ten-year-old child can be a father even though his puberty is not 
evident, as puberty is evident only when its dgns ore apparent on him. 
Thu$,Mui^s<±Lolar$ are ofthe opinion that the husbarid'sdnl^ ' 
hav« $exual intercourse is enough to make the nc^om baby bdong 
to him} and thus peoples lineages beli^ preserved. 

The Ihird case (in which the newborn baby can belong to the husband) 
is when the revocably divorced wife gives birth to her child in a 
four-year period starting after divorce and before the expiry of her 
wailing period The same applies when the revocably divorced v^ife 
gives birth to a child before a femr-year period after ^ ejcpiry of her 
waiting period. This is because the ruling on a revocably divorced 
woman m h&t waitii^ period is the same as that of a wife, so the 
ruling on paternity in cafie of revocable divorce is similar to that in 
case of being married ^ 

If a master admits that he has had sexual intercourse with his bondmaid, 
or if there is a proof of (heir sexual intercourse, then the child she gives birth to 
six months or more after the iniercour^e belongs to this man. This \s because 
she is legally con^dcred Ma tetwful woman by luch intercourse, according to 
the generality of the fyuiaft in which the Pnophet (PBUH) said: 

*The dilld belongs to rfw owner of the bed (ie. 0i£ husbcnd or the 
master of a slave girl)r 

If a master admits that he has l^d semal intercourse with his bondmaid, 
andihen he has sold her or set her free, he is considered the feither of the child 
she gives birth to in less than six months after her sale or emancipstion. This is 
because tlie minimimtL period of pregnancy i& six monihs^ and if this bondmaid 
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givw birth to her child in Jess than six monlha after their separation* and her 
child lives, it becomes clear that she had conceived her diild ^en she had 
been her master's lawful woman before her $ale or emandpaticn^ the Prophet 
(PBUH) said: 

'Vte child belongs to the owner of Ific h€d (Le* the husbetnd or 
the master)" 

There are two cases in which the child cannot belong to the hiuband; 

Tie flrrt owe is when the woman gives birth to an alive child in a period 
less ihan sis months after her marriage, for this period is not 
for conceiving and giving birth to a child. In tfiis case> rhe wife must 
have been pr^gn^t before hermarrie^ to her present husb^d. 

TTie second case is when the husband irrevocaWy- divorces his wife aiid then 
she gives birth to a child in *more" than four years after divorce. This is 
because it is evident that she has conceived the chiid after her divorce. 

The ch ild of a bondma id will not belong to he r m^^sTe^ i f he clai ms that he 
made sure she had her menstrual period after having sexual intercourse with 
him, as this makes him certain she did not conceive a child after havitig sexual 
intercourse with him. Therefore, her child suretjr belongs to another maiL The 
masters claim is accepted m thi^ ca*e, as it is so difficult to verify whether 
she really had her menstrual period and did not conceive a child after having 
sexual intercourse with him ornnr. However such » chim to disown the child 
is not l^ally accepted unless the master takes an oarh and swears by Allah 
that this child does not belong to hhn, as he thus denies any duty related to his 
paternity of the diild 

If there is a dispute over the Ihie^e of a newborn baby, the lawful bed 
relations are legally more considered than a mere resemblance between the 
newborn baby and its claimen For example, when a master claims the child of 

his bondmaid to be his and another man who had sexual intercourse with her 
cbims the child because the child resembles him, the chiid legally belor^ to 
the master, for the Prophet (PBUH) -mid: 

"The child belongs to the awmr of the bed (U. the husband or ihe 
master of a slavt girl)!' 

The child follows the pedigree of his tathen for Allah, Exalted be He» says; 
"Cali them bylthetumtesofj Uteir fathers..." 

(Qur'aui Al-AijaAb: 5) 
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However, when it comes to the child*& religion, the child follows the betta 
religion of his paioits. Foi cKample, if a Christiaii man mame& a poly1±Leist 
woman or vice versa, the child follows Christiaiiity. Yet, the child follows 
his mother concerning freedom or slavery^ sccept when there ts a previous 
condition w a kind of ckcepLion, 

After this quick llliislration of the Islamic rulings on the establishment of 
paternity and \^erifical:ion of lineage, we realise the keen interest of Islam to 
protect and verify people's pedigrees as there are consequent interests, such as 
maintaining the ties of kinship, inheritance, guardiansh^ and th« like. Allah, 
Exalted be He^ says: 

"Omatikind, indeed We have created yaufiwn male and fojude 
andmadeymp^lesand tribeslhatyou mayktiowone anaffter. 
btdeed, the most ttohte of you in the sight of Allah is the most 
ti^team of you. Indeed^ Mkdi h Kntywing and Acquainted." 

(Qux'an;AlHiijiirit: 13) 

Moreover the verification of the lineage is not intended for boASlfiilness 
and chauvinism known during the Pre-l^lamic Period of Ignorance (the 
J^iliyyah). Rather, it: aims cooperatioii, maintaining the blood ties, and 
being merciful towards one another. May Allah guide us all to what He likes 
and pleases. 

Endnotes 



1 Al-Bukhtrl (22 1 a) [4/519] and Miulim (3600) [5/279]. 
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The waiting period is a re&ull of divorce, and it refers To a legaJJy specified 
period of waiting after divorce. The pioo& of the ivaiting period are toived 
from the Nobie Qurtn, the Smnah (Pltjphetic Tradition) and the concensus 
of Muslim scholars. 

ConcfiTolngtheproofe in the NoWe Qui^ AUah, Exalted be He, says: 

'Vfvorced womm remain in mdth^ [Le., do not rmunyjpr 
mree periods.,/* (Qufam Al-Baqarah: 228) 

He also says: 

"And 0t&se who no lof^ger eicpeet mmtruoHon among your 
women - if you doubu Jtel ^teir period is three manthsi omf 
[also for] those who have not tttettstruated. And for those wAo 
are pregnant, their term is until they give birth.,." 

CQur^^n: Ai-Jalaq: 4) 
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Thi£ concerns the cases ot separation between wife and husband in life. 
Howevo^ concerning Ihe case of the death of the hii^Mtnd» AWahf Exalted be 
He* says: 

"Mi ^foie are fakttt in dea0i ataotig you md keve wiv& 
h^ind - [0tf wtves, shaUJ waUjm mm^ and ten [daytj" 

(Qur^ln: Al-Baqaiah: 234) 

The proof derived from the Sunm^ b the iodfeh narrated on die suthority 
of Aifii^ (may AQah be pleased with her) who said: 

"Barirah was ordered (by the Prophet) to comt three twttthfy 
periods as a waiting period,**^ 

(Rdat^ by Ibn M§jah) 

There are aihsx hadfths indicatii^ the same legal mling. 

As for the wisdom behind the prescription of the waiting period, it is to 
make sore the woman has not conceived a child before separating from her 
husband, in order not to let any confttsion take pl^ce concerni ng the hnei^ of 
the child. Moreover, this waiting period gives the husband the chance to repent 
divorcing her and to take his wife back as long as his divorce is revocable. 
Honoring the marriage contract and pointing out its sanctity are also intended 
thrtH^ the prescription of the waiting period, and so is esteeming the right 
of the ex-husband. Besides, the right of the fetus is highly observed throi^ 
the prescription of the waiting period when the divorced wife is pregnant. In 
general* the waiting period is considered protective of the previous marti^. 

The waiting period is obligatory upon every v^oman who has separated 
from her husband whetiier by divorce, by the khur (wife's release agaiJi^ 
payment), by a dissolution of the marriage contrflct, or by the dealh oiher 
husband. It is a condition to make the waitii^ period valid ita $uch a hmband 
consciously bad privacy with the wife with her consent and he was potent, 
whether she was a freewomau or a &lave girl, an adult or a minor of those fit to 
have sexual intercourse. 

As for the woman from whom lier husband separates befo re cotisom mating 
marriage with her^ whether through divorce or the like, while he is alive, she 
has no waiting period. Allal^ Eioilted be He, says; 

*V you wha have bdleved^ ythen you marry beOeving women 
and Ihen divorce £bem before you have Umdted Ifcem {Le., 
consutnmated the nutrriagejf ihett there is not for you any waiting 
period to count concerning them., r (Qur' an: Al-A^b: 49) 
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The verb "to count** in the verse refers to cgunting the periods or niomhs 
to detennine the time of tiie waiting period, and ^ave touched them" impi ies 
hsrii^ sexual hnAercome with them. The aok^ verse indicates that there is 
no waiting period for the woman divorced before consummatii^ maidage> 
and there is no dispute among scholars over this ruling. The mentioning of 
the '^believing wimterf" in the verse is a mere reference to the majority of the 
wives of Muslims, since Muslim scholars unanimously agree that there is 
no difference between the believii^ women and those of the People of the 
Scripture (Chri^ti^ or Jewish women) concerning this rulli^. 

Howevei^ the kisband dies, hb wife must count her prescribed 
waiting period \7hether he has had consummated the marri^ or not, for 
Allah, Exalted be He, says: 

"And those who are taken in death among you and leave 
wives behind - they, [the wives, shall} wait four months and 
ten [days]...'* (Qur'^n: Al-Baqarah: 334) 

Moreover, there is no legal text or proof to differentiate between the 
consummated and unconsunuuaied marriages in this respect 

There are six kinds of womeA in their waitlr^ period: 

1) The pregnant widow or the pre^gnant divorced woman 

2) The non- pregnant widow 

3) Th« divorced woman vdio still has her monthly menstrual period 

4) The divorced woman yAo does not have a monthly menstrual period^ 
due to young age or menopause 

5) The dirorced WMnanirfio no longer has her monthly menstrual period, 
without an apparent reason 

6) The wUe of a missing man 

Concerning the pregnant widow or the pregnant divorced woman, her 
waiti]^ period lasts mUsi she givefi birth, hr Allah, Exalted be He» says: 

"...AtidfifT Htose who are pregnant^ their term is until they 
give bir^.„'' {Qur^ At-Talftq: 4) 

Hie noble veise Indicates that the waiting period of the pregnant woman 
endsviiien&heglvesbu^. Someof the Sdbf(ea]iy Muslim scho!si«) maintained 
that the pregnant widow must cotisider the longer period: either until she gives 
birth or untU four months and ten days pass . However^ ajterwards, MusUm 
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scholars unanimously agreed that the waiting period for the pregnant woman 
ends when she gives birth, whether she is a divorcee d or a widow. 

However the Wciiting period prescribed for the pregnant woman does not 
end if she miscarries, and her embryo is a mere unformed lump of flesh. The 
waiting period of the pregnant wtunan ends vikea she gives htih to a newborn 
that bdoi^ to ftie separated {by divorce^ death ► etc) husband; thus, her 
waiting period does not end if she gives birrh to a child that does not belong to 
the sepafiited husband. For example, if the husband cannot have children due 
to a congenital detect or young age, or when the child is born alive in a period 
of pregnancy le$s than six months after consunmiating their marriage^ this 
child does not belong to this separated husband There£>re» her waituig period 
does not end by giving birth in such case$. 

The minimiun period of pregnancy is six months, as Allah, Exalted be He, says: 

%^,aiid fiis gestation and wemdng {period} i$ Miiy . f 

(Qur^Al-Aliqifi 15) 

And 

"Mothers may nvrse [i.e., breastfeed} th^ chitdren two 
complete yean, . (Qur^An: Al-Baqarah; 253) 

If we subtract the period of breast&eding, twenty-four months, from 
thirty months, the remaining is six months which is the miniimun period of 
piegnancy; and there is no child that can live if bom in less than six months 
after conception. 

Muslim scholars differ on determ i ii i og th£ maumtutL period of pre^nancj. 
The most preponderant view is that this period depends on the actual cases 
that have already occurred. Al-Muwaffaq Ibn Qudamah saidi "When there is 
no l^al text, we mu$t resort (o the actual cases, and some cases of pregnancy 
have been retorted to last for five years tmd moreT^ However, the common 
period of pregiutncy is nine months, for mwt women gi\% birth aiter nine 
months of the conception. 

It is imperm issiblc to harm or assault the embryo as it is highly protected in the 
Islamic Shuri ' ah (Islam ic Law) . If embryo^ after the soul has l>een breathed in 
it, is miscarried and dies, due to an assault against it, blood money and expiation 
are obligatory upon the criminal If the pregnant womm deMfves tifce legal 
punishment of ladling or that of stcming to death, it must be po9^)0^ 
gives birth. Also, it is impermissible for the pregnant woman to cause herself 
to miscarry by taking medidne or the like. 
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These rulings indicate the comprehensiveness of the Shari ah that observes 
and protects the r^hts of the embryios. Then, all praise is due to AHoK Lotd 
of the worldfij foe His granting lu this just and comprdien&ive ^u^^ah. We 
ask Alhh to help us adhere to His Skari 'ah and be sincere to Him in rd^ioit, 
althoi^ the disbelievers dislike it. 

Concerning the n on- pregnant widow, her waiting period is four months 
and ten days, wiiether her h usb^ nd has died before o r after the consummal io n 
of marriage, and whether she is fit to liave sejcual intercourse ox noL This is 
because Allah, Eialted be He> says: 

"And those who are taken in death among you and leave 
wives behind - they, [the wiveSj shall] wait four tnanths and 
ten [days],." (Qur'ln: Al-Baqarah; 234) 

Ibnul-Qayyim said: 

"The waiting period prescribed for the widow is obligatory, whether 
her marriage has been comutnmtited or not, according to the 
generaJityc^tlvlegaltextsiH ^NohleQur^n, ^Sunmh (Prophetic 
Ihidition) as well as ^ unanimous agreement of A^tsUms, The 
waiting period for the widow is not merely intended ftfrm^eh^ sure 
of pregnancy nor is it at} absolute act of worship, since every ruling 
in the Shari dh has its wisdom which is understandable to some 
and ambiguous to others'* 

Al-Wazir and other scholars stated* "Scholars unanimously agree that the 
waiting period for the non-pregnant widow isfour months and ten days!^ 

As for the widowed slave girL she must observe half the waiting period of 
the free widows that is two months and £?ve days (including five nights). Hiis 
is because the Prophet*« Coin|)anions (may Allah be pleased with them all) 
unanimously agreed that the divorced slave girl must observe half the waiting 
period prescribed for the free divorced woman, and &a is the ruhng on the 
widowed slave girl compared to that on the free widow. Al-Muwaffaq Ibn 
Qadamaii said, "This is the view of the majo rity of scholars, such as MAlOi. Ash- 
Shdfru and Scholars of Interpretati\V (^inionsf* Al-Mswa&q QiidAmnli 
also said In his book entitled Al-Mubdi ' (th^ Creative): 

*^The Compamons unanimously agreed dtat the widow shtve girl 
must observe ha^ the watting period prescribed for the free widow 
woman; otherwise, the verse states a general ruling concerning both 
the salve and free women.'' 
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There are some Rulings pertaining to the Widow 

The widow must spend her presc ribed waiting period in the house where she 
ivas staying at the of herbufbandand it is imperml«stbk fbrherto 
this house exaiqit for a Iqiial emise, as llie Prophet (FlUH) sdd to 

"Stay at your kome.'^ 

In another narration, he (PBUH) iaid: 

"Stay during your waiting period in the house where you were 
infarmed of your husband's death!"^ 

(Related hy the Compilers of the Sumnf 

However, if the widow is obliged to move into another house, she is 
permitted to go wherever she desires in order to avert any harm. For example, 
stit can leave die house If she fears for hersdf &om «tayir^ there or is forced 
to leirve iU or if the house is rented and its ovmer asks her to leo^ or asks for 
ah^^herre^t, 

It is pecmi^bk §ot the widow to go out from h«r house for her needs 
during the daytime, not at aight when evil incidents are expected, for the 
pFoph^ (PBUH) said to the vndows ohaervit^ waiting pedodK 

"Taik as much as you want at the horr\e of one of you and when you 

Moremrer. it is oHigatefjf widow to show the signs of her moumij^ 
by avoiding all that which msy arouse others' desire towards her or make her 
attractive to look at With regard to this> thegreat scholar Imimltnud-Qflfyim 
{mtiy Allah have mercy on him) said: 

"This (the widow's mourning over her late husband) indicsUes the 
perfection and wisdom of the Islamic Shari ah (islamic Law) and 
it 0iom^^ ^ftet fhe irOerests qf MisUms. Mcfumt^ 
^de(^m^$^^lheb^ disaster i^dea^vi^tidipeopku^ 
exaggerate excessively during the Pre-hlandc Period of Ignorame 
(the Jdhiliyyah). During such days, the widow used to stay in the 
worst and smallest house^ without touching perfumes, (^plying oil to 
her body, taking a ba^ 0r sudt^ acts tiua indlcaie dissatisfiiction 
wi^ 1^ Divine Fndestimt^ OutofWs mercy^ AMt, Exited be 
He, has rjuUijted this way of mourmng observed by the people of the 
Pre-Iskmic Period <yf ignomnce ftfie Jahiliyyahl and substituted 
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patience, thankfulness, and turning tack to Alluh by string 'Indeed, 
we bthng to Allah and ind^ £p Him we wiU return^ Since the 
disaster qf death naturally causes pain and sadneis to the people 
of the deceased, Aikih, the Wise, the Acquainted, allows them (the 
telativei other than the wife) to show only a few signs of mourning, 
that last for three days only in order to provide them with comfort 
and release their sadness. So, mourning is prohibited after these three 
days as it is considered aprospective evfl. What is meant here is that 
AMah permits womcra to mourn over r^eiV deceasedt other than Ihe 
husband, for three days. However, mourning over the husband is 
related to the waitmg period as it is considered of its necessities and 
complementary practices!^ 

As for the pregnant widow^ she ends her obligatory mourning as soon as 
she gives birth to her child. Her mourning is restricted to her waiting period 
and is complementary to it, and one of its rulings and obligations. Therefore, 
her mourning is obligatory as long as she is still in her waitii^ period 

Imam Ibnul-Qayylm tlien said: 

"A woman needs to adorn f^erself !o be lovely for her husband. When 
he dies i^nd she is still in her waiting period and cannot be the wife 
qf another man, she must be prevented from doing what a woman 
does fi>r her husband, in order to ohseryfe the r^t of the deceased 
husband by preventing herself from another man until the decreed 
waiting period ends. This also helps block the means to desire men or 
be desired by men if she adorns herself." 

Therefore, the widow in her waiting period must avoid adorning herself by 
applying dyes, henna> and the like. She must not wear any jewelry, apply any 
perfiune, or wear any adorned clothes, as she has to wear only unadorned ones* 
Ikmeveit tere is no spedal clothing for die fnoumiiig period, and hsice the 
widow can wear her ufiual clothes eKcept the adomed aaes. When her waitii^ 
period is ovei; she has no Legal obligation to say or do anything, unlike what 
some common people chink. 

Hie waiting period prescribed (or the woman who no longer expects 
menstruation \& three months, for Allah, Exalted be He, says: 

"And those who no longer expect rttenstruaticn amot^ your 
wottUH - if you douhtt then their period is three months,." 

(Qur'in: Al-I^q: 4) 



474 



VEi DIVORCE 



The prescribed waiting period tor a divorced woman> who is not pregnant 
and still fm ro^nstnial periods, ia three menstrual periods^ for Allah, Exalted 
be He, says: 

"Divorced women rmain in waUw£ [i.e., do not remarry] for 
three periods, and it is not law ful for fftem to conceal what Aiah 
has created bt their iw>mfej,, " (Qurln: Al-Baqarah: 228) 

This noble verse indicates that the divorced woman most olserve a waltiiig 
period of three meostrual periodsi and then she can remarry if she likes. The 
word "periods" mentioned in the verse refers to menstrual periods, as narrated 
from ^ Umar Ibn ul - Khait^b, ^ All Ibn Abu Tal ib, and Ibn ^ Abbas { ni Allah be 
pleased with Lhem all). The Prophet (PBUH) used the same word to refer to 
the same meaning as he (PBUH) said to a woraaii in a state of ;stitA^ [i.e. a 
woman having vaginal bleeding other dian menstruation)t 

"...Whett yourmenstruatiou comes, do not perform prayer"" 

Moreover, these three menstrual periods must be complete, and thus if 
the WMian is divorced during her menstrual period, this period will not be 
counted as one of the three menstrual periods prescribed fbr her as a waiting 
period. It is worth mentioning that though divorce is piohibited during the 
menstrual period, it is legally voUd. 

The parescribcd wdting period for the divorced slave girl is only two 
menstrual periods, for the Prophet (PBUH) said: 

"The yvaiting period of the $hve woman is two mmihiy periods' 

This is the opinion of 'Umar, his son CAiwhiDih Ibn 'Umar), and Ah 
Ibn Ab^ Illil^ and no one of the Piophefs Con^aniotis opposed this opinion. 
Thus, this rul i iig m akes an exceptUm of the gOTcrality indicated by the Qur*anic 
verse, "Divorced wotmn retnain in waiting [i.e., do not remarry] for three 
periods. „" {Qura.n: Al-Baqarah: 22R) According to the analogical deduction, 
the waiting period of the slave gi rl is half that of t h e free woman ^ i. e. , one and 
half meristiual periods. Yet, as the menstrual period cannot be divided^ thus 
the viraiting period of the slave girl is two menstrual periodi 

As for the i^vorced woman who does not have a monthly menstrual period 
due to menopause or young her waiting period \$ three months. This is 
accoFdii^ to the noble verse, "And those who no It^gn- a^ect ttietutruatkm 
among yaur ^vom£n - if you doubt, then their period is three tncttOu, and [aisa 
far] those who have not memtrtmted..r {Qui'kn: Af-Jai^; 4) 
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With regard to this, Im^ Muwaffaqud-Din Ibn Qudiimah and otber 
scholars stated that; 

"Mudimscholars unanimoudy agree I hai the wa Hi i ig per iad prescribed 
f{>T the menopausal freewomm and for the young fieewommu who 
has n&t menstruated yet, is ^ree months."^* 

As for the woman reached the age of puberty but has not 

menstruated yet, her waiting period is to be the same as die menopausal 
woman^ as she is indud^ in the verse: "...and [also far] those who have 
not menstruated.." (65: 4) When the menopausal divorced slave woman 
or that who has not menstruated is the mother of a child of htr master, 
her waiting period is two monthsj for ' Umar (may Ailah be pieasfd with 
him) said; 

''The waiting period prescribed for the divorced slave girl who has 
begotten a diild to her master is two mens^ital periods, ^ihe hits 
not menstruated, her waiting period is two monfe"" 

This Ifi because the moathe snbstltute for tbe menstrual periods. Some 
sdiolais maintain thai waidflg period of such a woman is only one and half 

months. Their proof of this is that the waiting period prescribed for the slave 
girl IS half that observed by the free worn an, and the waiting period for the 
freewoman who has not menstruated is three months; thus, the menopausal 
slave woman is one month and a hdf 

Concerning the divorced woman who used to menstruate but suddenly 
sstops menstruatit^ not because of old age, she has two cases: 

The fiirst case is when she does not know the cause that prevents her 
menstrual perlcMi and bence^ she is to observe a waiting period of one 
year: nine months for pr^nancy and three months for the waMr^ 
period prescribed for the menopausal woman. Ash-Shifl^l (may 
Allah have mercy on him) said: 

l^is is the jttdgment of ' Umar issued among the Muhnjirim " and the 
An^dr, and none of them denied it. The reason behind k^idating such 
waiting period is to make sure that the woman is not pregnant, and when 
nine months pass, H becomes certain that she is not pregnant. TTien, she 
is to observe the waiting period prescribed for the menopausal woman^ 
i.e.t three months. The total waitiJig period is thus twelve monthSj during 
which itwiU be certain thatsheis not pregnant and that the three months 
supposed to be for menstruation have passed^ 



The second tase is when such a woman knows the cause that prevents her 
menstrual period, such as illness, breastfeeding, or taking a rriedicine 
that prevents mensmiatioii. En this case, she is to vmit until the cause 
no longer exists, and then if $he menstruates again, she is to observe 
a vndting period of three menstrual pedodis. Hfrvrever* if she does not 
menstruate, she is to observe a waiting period of one year just as the 
woman who does not know the cause that prevents her menstrual 
period, according to the most preponderant view. This is the opinion 
of Shaykhul-Islam Ibn Tay m iyah and o ne of the opinions related about 
Imilm Atoad, 

There are some cases pertaining to the mustah^dah": 

The first case h when she knows her time and habit of itienstruation 
before t$tih4d^!^ - Then ► her waiting period must equal three menstru^ 
periods according to her usual pattern. 

The second case is when she forgets Liie duration of her menstrua! period 
before the istttAdah, but she distinguishes her menstrual blood (from 
the blood of istitAdii^)\ thu5^ she nniBt consider her menstruation 
period rdying on the distinction between the menstrual blood and 
thatofi^il^l^. 

Hie third case is when she forgets the time of her menstruation and 
she cannot distinguish her menstrual blood, then ^e is to observe 
the same waiting period of & menopausal divorced woman, namely 
three mondis. 

One of the rulings pertaining to the waiting period is the marriage proposal 
to a woman observing her waiting period. It is prohibited to pfopose faikly 
to the widow or the i rrevocably divorced woman as long as any of them is 
oliserving her vraiting period. For example, a man ij prohibited to say to 
sudi a woman ^ometbb^ like^ "I want to marry you" However, he can allude 
coocerimig a proposal to her, sudi as when he says, "I ¥nuit to marry 
hke you' for Allah, Exalted be H«, says, *'There is no hlaiaff upon you for ^ud 
to whidt you [inSrectly] fiUwk cotKcmingapropoud to womn.,." i2i 235) 

In addition, it is permissible for tiu man to pmpose, whether frankly or 

i£i4irectly» to his revocably divorced wife during or after her waiting period, 
since he is permitted to talte back his revocably divorced wife duririg her 
waiting period or remarry her after her waiting period 
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h& for the wife of a missing man who has disappeared and it Is not cert^ 
tiiat he i$ dive, «he is to wait a sufficient periods set by the judge, far him to 
come bade or until sometJiingcertaiii Is knovmf^ Durii^this periodi 

^ is &tin considered his wtfe, since the prindpk acted iipO(n in tihi$ case is 
ttiat he is considered alive. When thL$ period expired, he is legally considered 
a dead person, and his wife is to observe the waiting period prescribed in 
case of death, which is four months and ten days. This is the judgment the 
Companions (m^^y Allah be pleased with them all) gave in such a case. Iraara 
nmui'Qayyim i^aid: 

"r.rThe Rightly-guided Caliphs gave judgments comern'mg the wife 
of a missing mm as narrated about 'Umar Ibnul-Khati&br Imdm 
^ffnad Ibn ^rnbtU saidt *Idonat doidjt this ruling, for five of Ihe 
Cc^Aponfons ordered dte of the mts^ng man £o observe the 
waiting period prescribed Jbr ift* widow' 

ImAm Ibnal- Qayyim added, *'Tke opinion of ' Umaris the most preponderant 
view by means ojatu^itgic&l deditctjoftt and St^khtd-Mdm Ibn Taym^fcdt mid, 
thisis^s^mndestopittiotC'' 

Whm the woitif^ period of tl^ wife a missing mm expises, she is 
pOTittted to marry anothei man, and she does not need to get a divorce 
from the guardian of her missing husband, if she rem^trries and then her first 
husbatid returns, he has the option to ti^ke iier back or approve of her second 
marriage and lestoie hia dowry, according to the preponderant view, whether 
hi? return is before or aiter the cc^summation of her maip^e to tll^.Oi^ba? 



sdurtde^ nding on the wife of a mis&it^ man is thi judgmen t of 
' \Mm Oitd some otftg C ojayiteift m ;^ ^ must waitpm-yearst 0ten 
^serm rhf weeing perhdptts£fA»d far the widow, Afler&tmpletit^ 

her wtuting period, she is permMedio marry another man. If her 
first kusbatjd returns after she has married, he has the option to take 
her back or to restore hii dowry, whether his return ii before or after 
the consummation of Iwr marriage to the other man. And this is tfw 
opiriian acted upon in the tSfinbdB Sdiotfl' 

He added, "Giving the man the option of taking back his wife or restoring his 
dowry is the most prepondemnt Went" 
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11 Al-Bayhaqi( 15512) [7^717]. 
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13 Abu Dawiid (230) |l/139j. An-Nasa'l [211) [ 1/131], and Tbn MSJah (620) [1/343]. 

14 ThlsiibecEUEKthe^rvith<l4oodmQaq^cifft5^^ 

likewise, tbe punishment a slave giil receives is half lliat <3lA£ce^/itftMSL 

lfaAd-UiraqutnI(3785) [3/214), A]-Bayhaqi (15451) [7/69«],and^Abdiir-Ra2Zflq(12a7^) [7/22 1|. 
17 Ibe JMu^ffrfln: Ihe Bmigrantts IfaoK MusliiT^ 
for l>eii^ persecuted i n Mecca because of embracing Islam. 

Must^h^^flhr A woman in a state of istitAdah (i.e. a woman having vt^Liial bleeding 

Other than niMfltnistion). 
19 IstihAdoh: Vaginal bleeding other than mautmatloii. 
IGSee*'! lam Al-Mu^i Jtt" (2/53). 
2 1 See " {ulajmu ui-FatM" (10/377—381]. 
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Verifying the Slave Girl's 
Non-Pregnancy 



Verifying that the slave girl is not prcignaiit is achieved by her master 
abstaining from having i^exual intercourse wilh her for a specilied period 
sufficient Lo make sure that site has iiot conceived. Thus, whea a slave girl is 
sold, as a gift or captured aiid she is fit to have sexual intercourse, her 
new master Is pt^olubjted to have seiuial intercourse with her or even foieplay 
until m^kiiig $ur£ that she is not pregnant^ for the Prophet (PBUH) said: 

water what another has sown (meaning having sexual intercourse 

with ii pregnant woman)." 

(Related by AhmacL Ai-Tirmidhi ^md Abu D^lwCid) 

In another narrntion related by AbQ DiwOd, the Prophet (PBUH) said: 

"No one should htive sexual intercourse wi^ a pTs^artt wormn 
(from a previous man) until she gives birth.''^ 



4^ 



VU: DIVORCE 



I'he period of verifying the pregnancy of a slave girl lasts until she gives 
birth, due to the generality of the Qur'anic verse: 

"^^^Andfar those wha are pregnant, their term i$ until they 



"No one should have sexual intercourse with a pregttattt woman 
(from aprevUms mtm) ttf^l she ^ves bir^ nor shotM anyone have 
sexual it^tercourse ^¥ith a non-pregnant mmm untU a menstrual 
period passes*" 

(Related by Ahmad and Ah^ D^d) 

This iiodMr indicates the obl^ation of vehiying if the Alave ^ i$ pregnant 
OT not, whether captured or notj before having seicual intercourse with her. 
Moreover, tliis ^adUh iilustrates how to verily the pregnancy of the pregnflnt 
siavegiri and that of the menstruating one. 

As for the menopausal shve girl or one who is stiH young and has not 
menstruated yet^ she needs one month to verify her pregnancy since one 
mwith substitutes for one menstrual period in counting the waiting period. 

The wisdom behind the prescription of verityir^j the pregnaticy or the 






"^^Wi Uwfui for a hdieves ijfAnah ondthihkstD^ to 

v^fder M^tatand^iuxs sown (mewing having texual intercourse 



1 AM DfiwM (2158) (MS) and At-Tirmidht (1133) [3^^437]. 

2 Abfi Dawud (2157) [2/4241. 

3 Ttift place where the Battle of Himayn took place. 



Breastfeeding 



Allah. Exalted be He, says cancernii^ women one is forbidden to marry 
t temporarily or perpetually): 

" . .youT [milk] mothers wha nursed yoUy your &isters through 
nutsittg. .r ( Q ur'an^ An- Nisa': 23 ) 

This is also demonstrated in the Prophetic hadlth^ as it is related in the two 
authentic books of Al-Bukhari and Muslim that the PrapKet (PBUH) said: 

"Ail things which become unfaw/ui tecduse of blood relations 
are unhw^l because of the corresponding foster breastfeeding 
relations^ 

He (PBUH) also said ins. hadith related by the Group of Compilers oiH/^tth: 

"Wh&t is unlawful because of blood relations Is also unlawful 
because of the corresponding foster breastfeeding relatitms."^ 



VII : BRI'ASITI-RDING 



Linguistically, breastfeeding refers lo sucking milk at the breast or drinking 
ii {when milked in a container). Jurisprudentially, the term refers lo sucking 
inilk at the breast or driiiktng it m another way by a 
of 8ge pnwided that the milk results from pregnancy. 

As for thtt^^mlings (hi foster breastfeeding relations, diey afe treated like 
Mood reUo(iirln maritd a£EftirSt being alonfiitfi^ 

(a woman's husband or any unmarriageable kin of hers) and the perm issibility 
of exchanging looks, which will be demonstrated in detail later, if Allah wills. 
However, there are two conditions the fulfilling of which renders die rulings 
on blood relations applicable to foster breastfeeding relations: 

The first condition; The nursed baby must have five sucks or more> for 
' A'iahab (may Allah be pirased with her) narrated: 

"Ithad been revefded in the Glorious Quran that ten clear such make 
^ tmrrit^ Uftkwful, then t was abrogated (mtd stSsHUtted) by 
flve sucks and AfW Messenger (PBUH) died wh^ jt(i.e.1he verse 
instating five sudcs) was stiU recited as a verse ofth^ Qur^ (far 
some Mudims were unaware that it was also abrogated.)"^ 

(Related by hn^bn hMlm) 

The abn^tion here is ^licable only to the redtatljon and not to the 
juristic Tiding. This narration gives tnore elaboration to the general meaning 
of die above-mentioned verse and hfi^^th as far as nursing Is concerned. 

The second condition is that the nursed baby is to be breastfed five 
sucks (or more) during tke nursii^ period which is two years, for Allah, 
Exalted be He, says: 

"Mathers may n urse [i, e,, breastfeed] their children two complete 
years for wh^ver wishes to c\>mplete the nursing [period}. . " 

(QurSn: Al-Baqarah: 233) 

This verse signifies that the breastfeedir^ meant here is the one which 
takes place during the two years of nurshig. This is also asserted in a bxitth in 
which the Prophet (PBUH) eays: 

''The only breastfieedit^ which makes nuiniage utd&wfid U 
•Hfhich is taken from the breast and enters the bowdSf and is tedxn 
h^Ofre ^ time cf weanir^'* 

At-Tbttlldhl says, *Tfeb is a hasan (good) ^flhfk (oUt^^ntic) fi^ictoft.'This 
^adi^ means that the nursing which prohibits mairbgic is that whicb the 



nursed baby gets into his bowels in a wa^ that nurtures him and makes lus 
bowels grow and enlarge. Thus, the Httle insignificant nursing that does not 
enter tlK bawds of the nursed baby nor recder them wide does not prohibit 
marriage; Besides, the nursing vriildi prolifljtts mam^ and to ^viiidi the 
ruhngs on blood nelationships are applied fs tiiat which takes place before the 
wearaingr That is to Stiy, the prohibiting nursing (prohibiting marriage aiid 
other affairs) is th*; one occurring vdiHe the nursed baby is still taking his 
noinidiiiiesit only by breastfeeding; only milk which makes his flesh grow and 
iluu berorria a part (tf hiin (in the ibrrn of flesh ar»d boim 

It is conddered a sock vdien the nuiaedbaby starts sucking milk at the breast 
dien stc^ for breatfaiiig or suddng anoliier 

«tums to the same breast afresh after that pause, it is considered two sucks even 
if diis occurs at one time. This is because the Lawgiver has dtrfined a certain 
numberforthe prohibiting nursing and not the way of nursing itselt. It is rather 
determined to be a suck according to tlie conunonly acknowledged customs. 

If the milk enters the abdomen of the nursed baby witliour being sucked, 
by way of letting it fall In drops into his mouth or no^e or by drinking It 
fbntt a c<mt«tiier aiid the like, it is diiwi^^ 

a« ^ the juristic ruling is concerned, tfipp^n^* tbt nursedM^r 

nourishment from it that way tbe fl4||jpj^4|IM 
that he sucks five times. 

As for prohibited things due to nursing, the nursed baby is considered &s Ihe 
son of his wel nurse since the latter has breastfed hini at least five times when fie 
has been under the age of twa Therebjy^i^ prohibited £of her to tnarry him, and 
be 16 a tru^jfam for her, iiti c^msidn^fiai^itlMvhat Allah, EKalled be He^ ss^\ 

A _ * your [milk] mothers u^omtfsed you,." " 

:■- . (Quran' Aii-NisA^: 23) 

Thu5> it is allowed for the foster- sun to look at his foster-mother and be 
alone with her. However, the foster son is not regarded as the son of the wet 

, j^Mevc^sPsHl^lbe other n^i^faa^sitot obliged to [ Ululwiiiiiii 

tfiey are not entided to inherit each othei^ he is not to pay the lilihWi iiuuul|i 
on her behalf if she kills or injuries some person, ynd he is not empowered to 
act as her legai guardian, 'ihis is because blood relationships are sLror^er than 
that resulting from nursing. Yet, both relationships are not to be treated alike 
aa iitf as Inrlstk fdhogs are concerned w 

a Prophetic text, such as being prohibited to ones foster-mother ia maniac;, 
bei^g lawful to look at each odiex and be^ alone with each &thet. 
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The nursed baby is regarded as ihtr snn of rhe man to whom the milk of 
the foster-mother is ascribed lo have been caused by him byway of pregnancy 
or sexual intercourse through marriage or the like, since her pregnancy is 
ascribed to iiim and nursing is one of its results. Thereby; the nursed baby is 
regarded as the son of the foster-father, and the same ruhngs that concern 
the foster-mother apply to the foster-father. That is. it is prohibited for the 
Ibster-father to marry his foster-daughter, yet it is permissible to look at her^ 
be alone with her and be her mahramy but she is not regarded as hi^ daughter 
in other rulii^. 

Besides* all the tnahrams of the foster- f^ither -his fathers, childreti, 
mothers, grand&thers. grandmodieH^ brothers and sisters and their children, 
his patemol undes, his paAonal aunts, his materrml uncles and maternal aunts 
- are mahrams for the nursed baby. Likewise, all the makroms of the faster- 
mother - her ^ther5, children, mothers, sisters, maternal aunts, paternal aunts 
and the Uke are his mahrams. 

Since rursing makes it pro hi hi fed for the foster-father (or mother) to 
marry the nursed person > beside the rulings on marital affairs, all of these 
rulings apply to the children of the foster child, his grandchildren » but not 
to his M^rs, mothers, paternal undes, paternal aimts, maternal undies and 
mafemal aunts nor to his brothers and sisters. 

If a baby breastfeeds at the brmt of a woman who is married throi^ an 

invalid marriage contract or a woman who has committed adultery, he is to 
be ascril>ed only (as a foster child) to the foster-mother, since his paternity has 
not been established from family relationship (his father is imidentified). As 
paLerniT/ is not established through a blood relation, it is not established from 
nursing, for nursing is a branch of paternity. 

If two children (a male ajid a female) have breastfed from the milk of a 
milch animal, this is not a prohibiting nursing. 

Scholars disagree as to the case of the child being nursed from a woman 
who msf breastfeed without being pregnant or havii^ sesnal inten^mrse, 
whether this nursing is a prohibiting one or not. Some scholars maintain that 
it is not a prohibiting nursings since her milk is not a real one (not resulting 
from having sexual intercourse), but rather a biological, unnatural one. 
Besides, real milk is the one sucked from a female breast making the bones 
and the flesh of the nursed baby groH white this milk does not do this* Other 
scholars sudi as Al-Muwa£feq and others, are of the view that this nursing 
is a prohibitk^ one. 
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Breastfeeding is confirmed by a testimony ot an upright woman. In this 
FCgaid^ Shaykhnl-Mftm Urn l^ymiyah says: 

"..If this woman is known to be Uuthjul, and has mentioned that 
she has breastfed a certain baby (unikr ^ age of two) five timest 
her testimony is acceptable acamlhtg to ^ icutidest view, and £ke 
ndmgsmmiTangarei^plia^m IkiscaseT^ 

If the nursing is not ccniinned. or tb« sucks are doubted to be five or less 

and there is no evidence proving the contrary, then there is no prohibition. 
This is becEiujie the original ruling is thai there is no nuiMi^ And, Allah, 
Exalted be He, knows best. 

Endnotes 

1 Al-Bukh^rl (2645) and MuflUm (1447). 

2 Al-BukhaLl (2646) [!?/3l2] and Mii«Um (3554) [5/260]. 
3Mushm (3582) [5/271]. 

4 At-Tirmidhi ( 1 1 54) [ 3/458] . 

5 Sk 'uS-PaUnvA' (34/52). 



Custody 



Judspmdeirtialty, custckdy \s die piotection of a dilld or a mentatt/ iU adult 
and tli^tikCf prei'Ciitiiigan^ barm &cmi be&ni^ 
Mdng to his physical and moral need«. 

The wisdom behind custody is manifest; the diild and tiiose of his case 
(laddpg discenunent, such 3.s the insane and th^ lunatic person) Aie unabk 
ro manage their own inrerests. Therefore^ they need a guardian to lake care of 
rhem by protect i iig l hei n from any h a rm ^ bringir^ about whatever is useful for 
them and bringing theni np in the proper way 

The Sha rf "ah (Tsi am ic Law) h a5 decreed c uslody, and it Is in fac t a di vi ne 
meicy through wfaiditheaffeiraofthewardsaiecoiidiictedraway todothcm 
the power of good. If the wards aie left mttout beiiig taken care o^ 

be lost. As Islam is the religion of mercy, solidarity and consolation, it enjoins 
Muslims to show mercy to them, take care of them and solace them. Islam also 
forbids Muslims from leaving such persons without a guardian and makes it 
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obligatory upon Muslims to provide tor llienu Moreover, it is a. right of 
ward to be cared for by his rektlves, and it 1$ at the same time a dwtf tqion the 
guardian to take care of him in the case of guardianships. 

Custody is Obligatory upon Guardians in tiie Following Order 

The person most entitJed to h^ve the custody of a child is the mother In 
this concern^ Imlm MuwafEaqud-Dbi Ibn Qud^mdi (m^ Allah have mercy 

on him) says; 

"If the husband and the wife are legally separated tmd they have 
a child (ward or insane whether male or female), his/her mother 
has tfie best rt^ to Imv custody, if she fulfills the conditions 
necesMryJbr the person to have CMStody over a chM. This is the view 
maintained by ImAm MkUk and the scholars known for personal 
interpretativs judgments, arid it has not come to my kno\^edge that 
there is a contrary apmion." 

A woman has no right of rh^ custody (of her child from a previous 
marriage) when she marries (anoUier person), tind the child's custody in such 
a case automatically devolves to the next most eligible person, rhis i$ because 
once a woman came to the Messenger of Allah (PBUH) and said' 

"O Messenger of Allahl My womb was a vessel to this son of 
mine, my breasts were a means of quenching his thirsty and my 
lap was a place of protection for him. Yet, his father has divorced 
me, and wants to take htm away from me." The Prophet (PBUH) 
said, "You have more right to him as long as you do not marry 
(another person)."^ 

(Related by Ttmlm Ahmad, Abit DSwild, and Al-ilikim who deems 

it aM^^f (^luLl^entic) hfidUh) 

The hadUh signifies that the mother has the best right to have custody of 
the child If her husband (the child's father) divorces her md wishes to have him 
tmdef his custody. It also sigjiities that If liie mother marries another peirratEi, 
she istio more entitled to be the child's guardian. 

The mother takes precedence In having the child in her custody since she is 
tenderer toward the child than bis closest relative* None shares her closeness of 
blood j eliitioiiship except the child'^ fiitherj yet his tenderness is less than hers. 
In case the child's father is entitled ii.^ have custody over the child, he would 
lethis present wife take care of him^ The child's mother has the best right than 



2: 



491 



tlie hufibondTfi to have die diiMimder her custody^ Iba 
' Abbis (may Allah be {leased with blm) <ukce said to a man: 

^Her (the mo^ieri) srru^ bed and hp are better for your son until 
he reaches the age cf discretion and is given dwice as to which of his 
parents he wants to stay wilJi.** 

hi this regard] Sh«ykhiil-Islftiii Ibn Ikymi^ says: 

"The nwtker has more ri^ to have custody over her tMd than 0te 

father^ since she i$ closer to the child than hisfathert tts she knovfs best 
about his miui ishmctn, Cf^rryhtg him, luU'mghim to sleep and giving 
hitn things topioy with and the like. Moreover^ the mother knows belter 
about her child, and is more maviful capable^ patient with him/her 
than anyone else. IlierBfore, ^ is ^edfki^ des^ttated, according to 
Siiart^ah, tohivectutodyoverherundiscrimittatirigchild.*^ 

Howevci^ when a mothei^ right to tJie custody 
ta her mother (the child's maternal grandmothers in ascending lineage) 
according to their cloiseneiis to the child. This is because they are regarded as 
the child's mother lor they are the persons who have begot the child's mother, 
and whose mercy to the ward is more ensured than others. 

Then the father, to whom the childs existence is ascribed* is given prece- 
dence crver Other relatives concerning the custody of his child (after the diild's 
maternal grandmothers), for he is closer and more loving to him than others. 

j^ilter tliati the right of the custody of the child devohres to the paternal 
grandmothefS for they are among the child^ Ognote relatives. They are 
preferred to grandfathcis, for when there are some persons with the same 
degree of relation to the child, liw uoEiii^n is more entitled to take precedence, 
for she is closer to the child. This is the same as in ll^e CAse oi th« tather and 
the mother. 

The right of custody devolves then to the child's paternal grandfathers* ac- 
cordiiigto tiielr doseness to the cbildp for they are re^puded the ward^ £ithet 

Then, the right of custody devohrs to motliers of grtuidfothers (modLcr of 
tiie matertMl grandfether then mother of the paternal grand^ther), for they 
relate to the ward by his/her grandfather and tbcy have hegotten the ward's 
grandfather Tlm^ the ward is regarded as part of their Lineage. 

Afttt" th^Un ttie wardri si.'sters have the i iglit of the custody of the ward, 
for they relate to him/hyr by both or ciilTer paroiits, So, the full sister is 
given precedence over half sisters, tor she has priority in inheritance. The 
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half maternal sister comes next in having the right of the ward s custody, for 
$h« fd^tes to hk/her modier vfbo is given precedeace over tlie £ither as £ir 
a$ the right of custody is concerned} then the half patem^ $i$tcT, Howeviov 
dome scholdffi mBintain a reasonable opinion that the half paternal sister 
takes precedence over the maternal one, for the position of authority is for 
the father's side. They also say that the paternal father Is more entitled to 
inheritance than the m^iternal sister, since she is regarded as a full sister in 
case the fiill sister is ^>sent 

Th<r right of custody then devolves to maternal aunts for their relation to 
the vrarfTs mother. In this Fcgaid^ it is narrated in the IWo Authentic Bodes of 
Al'BukM and Muslim that the Prophet (PBUH) $aid: 

"The maUrtuU amt is of the same status as th^ tnotherf*^ 

Howevm the modi^s full takes precedence^ then the mother's 
maternal then the mother^ paternal $i$ter, as in the sisten' case. 

The paternal aunt& then have the right of cmtody for their relation to the 
ward^s fathei^ who comes afber the mother as ^ a£ tKe of custody is 
concerned. In this regarcL Siiayldiiil-Isltiii Ibn Tbyniiyah (may Allah have 
mercy on him) says; 

*The paternal awtt is more entitUd to tht ri^ of the custody of the 
ward than the matertiaJ finnfy the samtF f5 true with the paternal 
female relatives who take precedence over the ntatemal ones, jor 
the father has the upper hand and $o the same wilt be with his close 
relatives. Tliemo^m takes precedetux over thefiititer in havmg the 
custody of the diildyjbrske is the best atietoseeto the child^ interests 
than anyone else. In this concern, the lawgiver gav^ precedence to the 
maternal aunt of Hamzrjhs do ugh ter over her paternal aunt Safiyyah, 
for the latter did not claim the custody of the li/ard while Ja far ( the 
husband of the ward's maternal aunt) claimed it on behalf of his wife 
(the ward's matemai aunt). Thus, the Proph^ (P3UH) judged that 
Hamzahs daughter is to be in the custody of her tnatertuzl aunt w/wte 
she (the tcunt) was t^sent."* 

Shayldiul-Iatfliii Ibn Tkfmlyah (may Allah have mercy on him} also says: 

'AH die principles of the Short 'ah t^fprme that thejathef's rektives 

are to take precedence over those of the mother in having custody of 
the ward. Thm, whoever does the opposite itreadm these principles 

the Shatfah!' 
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After the wanl^ paternal aunts, the right of custodjr devolves to the warcfs 
brothers' daughters, then ta the sisters* daughters, then to the paternal uncles' 
daughters, then to the paternal aunts* dai^^Uters, then to the rest of closest 
agnate relatives to the ward. This must he according to their relation to the 
ward; the closer takes precedence, as follows: hrotJiers, their sons« paternal 
undes, then their sons (cousins). 

If the ward Is a femsde, the person who is entitled to have her custody must 
be one of her tnalirams. If he is not from her nn^rams, he should entrust her 
to some trustworthy woman he chooses for the ward. 

Endnotes 

1 Ahmad (6707) [2;i 82], Abu DSwftd (2276) [2/490], and Al-Hflkim C2SS9) [2/247]. 

2 See: ' Majmn ul-Fatdwa" []l/2\6-2\i!\ 

3 Al-Bukhari (2699) 15^173] 

4 S«e: 'l^mu'ui-Fatdwa'Omill 



Causes Preventing Custody 



Th^ right of custody iiiay bo trtkeii awiiy due to the following reasonsi 

Slavery; A slave is not a]]o^ved tn huve il^e OLLitody of a W3rd> for ciistudy 1$ 
a position of authority to which n slave is not entitkd. This is hecause askveis 
always busy serving his^ master and totally devoid J to his benefits. 

DisobeJience: A defiantly disobedient person h not entrusted to the 
custody ofa wiird for fear tJiat lie may iendcr harm to the ward by badly raisLig 
him/ber according to the same evil mai>iMT«, 

Likewise^ a disbeliever is not entitled to take a wdrd in tustody^ for he 
causes mudi barm to the ivaM by tunung him/her aw«r fom 
him/ber according to the t^f^\ngti and mannera of disbelief 

Moieover» the wainan who is married to someotoe who is not among the 

agnate relatives of the ward is nut entitled to tike the cu^iody of the ward. This 
is because the Prophet (PBUH) once said to aehild'^ mother; 

"Yqu have more righi to him as long as you do not marry" 
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This is because she is entireJy devoted to her husband who has the right 
to prevent her from loc^di^ after the ward Thm, if llie womfta is nwrried 
to someod^}!^ amongst her ward's rektrveft, she still ha« th« ri(^ to the 

Howereiv if the afoimnentioiied causes are *iliwiinniwl^ iluwe vrho are 

prevented from having custody of a ward may take this right. To elaborate, If 
the slave is set freCi Ehe disobedient person rcpentSj the disbeliever embraces 
Islam or the remarried woman is divorced, then either of them will be entitled 
to take the custody ot the ward. 1 liis i& because there is no cause preventing 
taldiig it in such cases. 

If one of the parents of the ward wishes to travel a loqg journey in order to 
d:fly in » detent place> lotendiog no hann to the other party, ihen the 
more entitled to take the custody of the diild It does not make any difference 
whetiier the ftither is the one travehng or the one staying behind in the 
homeland. It i^ al^io stipulated that the way and the place this one is traveling 
to be sale. This is because the father is the one who undertakes disciplining 
and protectir^ him/her as best as possible. So, If the ^Iher were to be away 
from his- diild, he would not be able to undertake this duty and thus the child 
would be lofit- 

On the contrary, the mother is more entitled to the custody of her child 
if either of the parents travels to live in a near place, the distance of which is 
iess than that of shortening prayer, it does not make any difference whether 
the mother is the one traveling or the one staying behind. This is because she 
is more merdM to the ward and in such a case the ward^ &ffaer can Locdc 
after him/her, 

Howevet^ if the travel was far a certain purpose after fiilfilliiig vdiich the 
one tTHv^ng will t^etum, then the ward is to be kept in die custculy of the one 

staying behind of either of the parents. This also is to be applied in case the 
place of travel or the way is perilous. This is because taking the ward along 
in such cases may cause harm to him/her. With regard to thiSi Imam Ibnul- 
Qayyim (may Allah have mercy on him) <i a id: 

7f (s a vcick contradicting what the Lawgiver intends that a father 
intentionally travels to take his ckild away from his/her mother to 
depriwkerficm the ri0acf^dtM's custody, ThtlAM^gfm' decreed 
that ^e mother is more entitled to have the custody of her ckild than 
the father in case they live near each other and it is possible Jbr them 
(the father and the child) to meet at my (ime. . 
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Ibnul-Qayyim then added: 

"The Prophet (PBUH) said that whoever separates a mother and 
her child, Allah will separate him from his beloved persons on 
the Day of Resurrection. Moreover, the Prophet (PBUH) forbade 
seiUng a dove woman alme wiUtout her child or vice versa, even 
if they are both in the same town, TTihs, if is more deserving to 
he forbidden thia a filler makes a trick to separate between a 
mother and her child in such a way that it becomes hard for ike 
mother to see, meet and hear the ah.^ence of her child. This is too 
hard for her; thus, the judgment of Allah iuui If is Messenger is 
the worthiest to be followed: the mother is more entitled to have 
the custody of the child, whether the father travels or stays at 
home. To illustrute, ffte Prophet (PBUH) said to a woman^ you 
have more right to him as long as you. do not marry! THerefitre, 
how is it reasonable to say that the mother is more entitled to 
have the custody of her child as long as the child's father does not 
travelf Surety this view is not supported by any evidence from 
the Glorious Qur'^n, the Sunnah (Tradition) of the Messenger of 
Allah (PBUH), the fatwas^ of the Prophefs Companion or the 
authentic anaio^cal deduction.'* 

The Child'K Right to Choose between HWHer Parents 

'Umar and 'AH (may Allah b« pleased wih them both) decreed that a 

childi at the age of seven and being sanej can choose to stay with either paients. 
This view is asserted by the hadith related by At-TirmidJit and other compilers 
on the authority of Abil Hurayrah who narrated: 

*J4 woman came to the Prophet (PBUH) and said. My husband wan ts 
to take away my so n (after divorcing me).' The Prophet (PB UH) said 
to the child, 'This is your father and this is your mother, so take the 
hand of any of tfww whom you like most.' The boy took his mother s 
hand and she went away with him.'' 

Hie aforesaid feidffft signifies that a child, if able \o discern, is to be given 
the dioice to stay widi either parent {in esse of divorce). When a child reaches 
the age of discxinunatioti and leans to either parent, this means that the one 
chosen is more merciful to the child than the other. The child is only given 
such a choice when, two conditions are fulfilled: 
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First: Both parents must be entitled to have the custody of the child. 

Second: Tht child rnust be sane anj if not so, s/he is to stay with the 
mother who in more merciful to hitn/her and knows better about his/ 
hermterests. 

If a sane child chooses the fLithei (as gLiardian), s/he stays with him 
day and ni^tj to protect, initruct and educate him/her. However:^ a 
£»ther is not allowed to pzeyient the i±ild fmm visi^^ 
for this may render the child undudfal and make him/her sever ties of 
relationship. If a child chooses the mother, s/he h to spend the night 
with her and the day with his/her father in order to educate him/her* 
If a child chooses neither of the parents, then bts are to be drawn in 
order to see who wx^m the custody of hiiu/hen as thj» is the oady 
way to prefer one to llie other. 

Ihe fether is more entided to have the custody of his daughter once die is 
semi, for be more abk to protect her and has more right than anyone dsc 
to be her guardian and this is to continue until she Is married. However, the 
mother is to be permitted to visit her daughter in case no evil might happen*. 
If the father is not able to protect his daughter or that he neglects her due to 
his being busy or impious, while her mother is apt to preserve her well, then 
the daughter is to stay with her mother 

Shv^chvl-lBl&A Ibn Tay miyah { may Allah have tnercy on him) says: 

"Imam Ahmad and his jbtloWEr^ ^ivc the Jathtr precedence over the 
mtTtfur yfith regard to fhf custody of their daughter in case this does 
HiHaiuse her miy harm. ^ die fitther is m>tat^ to protect Ms dau^ 

or that he neglects her due to being busy and the mother is able to fiaJcf 
care of her and protect her, iht'n ih^ (the mother) is to take precedence 
aver the father in regard to iheir daughter's custody. Thus^ if the 
dtiugker may not be safe with one of the two parents, then the other 
parettt is surety more entttted to keep her in his/her cttstody!** 

ShayMnil-Islflm Ibn Tayiniyah> (may Allah have mercy on him) also said: 

"If the father marries another ^vom&n who causes harm to his 
dm^iter and at^fects the girl's interests whik 0te mother observes 
Che ghTs interests snd does not hurt her, ^n definite the mother 
has more to have ^custody of ^daug^iterf 

And Alah knows best 
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Endnotes 

1 Sec 7"Wffl AI^Amwqqi 'in' (2/235). 

2 Fatwa: A legal opinifKi issued by^ a mu/tj [A Mnsliin scbolBT s{>eda}lsed in issumg legal 

riE]ing?h] in. response to a laymans quesrinn nr\ n jioini of the Islamic Law, 

3 Abu Damid (2277J [2/4901, At Tirmidhi ^1361) {3/638], An-Nqsai (3496) [3/4971, 
aiidIbiiMi)ah(3J51) [3/111]. 

4 This is because after divorce, icUA<^ailovradt}iatilieinoth^ 
the^er. 

5 See: 'MapnQ ' ui-Pat&wd' {MfUl), 



The Wife'^s Alimony 



Jurisprud^nti^ily, alimony refers to the maintenance one provides to whom 
one financially supports in terms of food) clothing, housing and the hke> 

Maintaining one's wife, in terms of food (provision), clothing and housii^ 
of th« same quality as that of oAner similar womeii} comes at the top of one's 
doties toward her. For Alkh, Butted be He, says: 

"Let a man of wealth spend from his WMitk.. 

CQ(ir^t Al-Ialaq: 7) 

And He also say^: 

"...And due to them [i.e,, the i^ftves] is similar to-whtttUtxpwtfd 
of them, according to what it teaioiwble..." 

(QurM: Al-Baqarah: 22S) 
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Moreover, the Prophet (PBUH) said: 

"Their rights upon you are that you should provide them with 
provision and clothing in a reasonable manner."^ 

(Related by Imam Muslim and AbCl DdwCid) 

Shaykhul-IslSm Ibn Taj^miyah {mi\y Allah have mercy on him) said: 

"The Qurknic verse [*.And due to them (i.e., the wives] is similar 
to what is expected of them, acwrding to what is reasonable...* 
involves all rights of the wife and other rights she is to dOr This matter 
mn he ju^^/ed according to what is commonly achtovledged and 
repeated among peopk^ 

When there i$ a dispute between the two spouses, the judge esdmittes til* 
amount of the wife's alimony accoiding to tlic Itnandal levid of them bothi 
whether they both are rich or only one of them is rich. Thus, a well-off wife 
who is married to a well off husband is entitled to have a sufiicient amount of 
provision of the same quality as tl^at of similar women in that town^ the same 
tstniefbrdot^ng and fimiitiuv. likewise, a poorwi&widiapoorhusbaiulifl 
entitled to have a suffieient amount of ibod, dothii^ and furniture of ttiefiome 
quality as that of similar women. Howevern the wife of the middle class with a 
similar liusband [of the same conditions), a well-off ^\'irt' U'ith a poor husband, 
and a poor wife with a well-off husband, are entitled to have the maintenance 
of the aviert^leveL according to die known customs. Moreover, the husband 
Ia to provide iot wAat hist wife needs such as water for personal cleanliness, 
dnnking and purification, etc. HowEfva^ the disband is not to provide the 
aforementioned needs if they are no longer married. Once a wife is divorced 
and becomes in her wailing period, the following cases are to be observed: 

A revcmibly divorceti womyii is entitled to be maintained by her husband 
8£ long as she is in her waiting period, as she is regarded as a wife. This is 
becsuise Allah, Exalted be He, says: 

" . .And their husbands have more right to take them back in 
^ [period}..." (Qur*An: Al-Baqarab 228) 

A major or minor irrevoc^ty divorced woman is not entitled to any 
financial support or housbig by her husband. This is based on the hfit^^ 

narrated in the Two Authentic liooks of Al-Bukhlri and Muslim that when 
the hLisband of Fatimah Bint Qays (may Allah be pleaded with her) irrevocably 
divorced her, the Prophet (PBUH) said to her: 

''There is neither alimony nor lodging for you,"*^ 



Ch:ipL:.j -'1: ihu Wik's All in 0 in' '^[^j 

With regard to this, the great scholar Ibnul-Qayyim (ixiay Allah have mercy 
on him) said: 

"According to the authef^tk Sunnah (Tradition) of the Messenger of 
Allah (PBUH) which agrees with the Glorious Quran, an irrevocably 
divorced wojrum is mt entitled to any aBitumy or Jodging. This aUo 
comes in conformity with the analogical deduction Oftd is ihe view of 
the sdwiars ofHfidith as Mfell" 

However a pregnant irrevocably divorced woman is entitled to alimony 
ibr Allah* Exalted be He. $ay% 

"^..Andifthey^unddbeptvgnantt ^Kntpend an them untilthey 
give birtL," (Qur'^n: AMalAq: 6) 

And He, Exalted be He^ also says: 

"Lodge them [inaitcUonJ of where you dwrU out of yvur menm^ 

(Qur*Aiii At-J^Uq: 6) 

Moreover, tiw Prophet (PBUH) said to FStimah Bint Qays: 

''There is no alimotiy for you except if you are pregnanf^ 

This is because since tlie husband is the itither af the unborn child^ he 
then is to financially support it and this cannot be achieved except through 
maintauiing the moth^. Concerning this view, Al-Muwafiaq and other 
scholars commented $£yir^: 

This opinion is unanimously tigreed upon by aU schoiars. HoHfeven 

they entertained di^erent views concerning whether (tUmony is paid 
for thejetus its^ orjor the w(mian Jor the sake of the fetus?" 

With this in mti^, the issues involved in the aforesaid two opinions are 
sunnmarized in numerom rulings explained in books of juiispiudence and 
legal rulings, 

A wif^ is not entitled to maintenance by her husband for several reasons 
as fbllows- 

When the vnh keeps herself away from her husband, then she is not entitled 
to be maintamed by her husband, thi$ 1$ because, in such a case, he does not 
se^mally en|oy her and he is to maintain her in return for enjoyic^ her. 

The same is tme ^^len a show& disobedience to her husband, i.e. 
disobeys her husband in doing her marital duties such a$ reding to allow 
him to have semal intercourse with her^ refusing to move in to another suitable 
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house, or leaving hh house vdthaut his permission. In such cases, the wife is 
considered disobedient, as he cannot enjoy her. Thus, she is not entitled to 
reccHFe her alimony Ibr, ^ mentioned befon, he is to mMntsin her in return 
for enf oj^ng her. 

Furthermore, when the wife keq>$ herself away from her husband by 
traveling for some purpose, then she has no right to be maintained by her 
husband, for, in such a case, he cannot enjoy her. 

Moreover a widow is to be provided fo r by herself or whoever is rsponsible 
for her if she is po or Th is is b ecause she is not ent itled to have the aUnioDy out 
of her husband's estate, whicii belongs then to his heirs. 

A pregnant widow is entitled U> be maintained from the estate of her 
husband, if he has left any, due to the existence of rhe fetus; if the deceased 
husband has left nothing, the well-off amoi^ the fetus* legal heirs (in case the 
fetus dies) is to maintain the mother. 

It h permissible that the two spouses t^ree that the maintenance be afforded 

in advance or be delayed either fi>r a long or a short time; they have the Jul! 
right to do so. If they disagree (concerning when to pay the maintenance)* the 
husband is to pay the maintenance at the beginning of the day. It is permissible 
to pay it in grain, if they agree to do so. but as it requires a great deal of effort, 
she has ther^t to accept or refuse the maintenance in grain. 

Likewise, the husband is to provide hi& wife wi^ the animal dothii^ at 
the beginning of every year If the husband is absent and has not left (he usual 

maintenance for his wife or if he is present but has not given the maintenance 
to her, then he still has to give the previous delayed maintenance, for it is still 
her right which the husband must give in ease or hardships. This right does 
not become invalid with the passage of time. 

The hudMnd is to start maintaining his wife once she allows him to enjoy 
her in the marital life* If he is unable to financially support hsxt it is permiHible 
for her to nuttify the marriage con tract. This is based on the hudith Abu 
Hnrayrah (may Allah be pleased with him) narrated that the Prophet (PBUHj 
said concerning a man who cannot financially support his wife: 

"They are to be separated (hy divorce).'^ 
(Related by Ad-Daraqutnl) 

This is also asserted by the following verse as Ailah, the Almighty^ 93ys« 

"„Then [after that], either keep [her] in an acceptable manneror 
release [her] with geod treatment,." CQur'^: Al-Baqarah: 229) 
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Undoubtedly, keeping a wife without financially supporting is not an 
acceptable manner. 

If a well-off husband is absent without leaving sufficient expenditure to 
his wife and she cannot take it from his estate or borrow it to his tlebit, then 
^ has the i^ht to nullify the mairiage contract by the permlsaioti of the 
judge> If she is able to take from his estate> she is allowed to take the amount 
that suffices her The evidence of this is shown in the k^dith related in the 
Two Authentic Books of Al-Bukhari and Muslim that when Hind Eint 'Utbah 
told the Prophet (PBUH) that her husband (Abu SufyanJ does not give her 
sufficient money, he (PBUH) said to hen 

"Take what is sufficient for you and your children, and the amount 
shauid be just and r^asowj^k* 

In view of the aforementioned opinions, we realize how perfect the 
Shart^ah (Islamic Law) is in rendering every right to him who k entitled 
to it This is in £acE the case in all its wise legislations. Shame on those who 
replace the Divine Shitri^ah with the human lawsl Allah, Bxalted be He, says 
concerning such people: 

, . Then is it the judgment cf[ the time of } ignorance they desire? 
But who is better than AtUih ittjut^mentfor a people who are 
certain [in faith j:* (Quran; Al-Maidah: 50) 

Endnotes 

1 MosUm [2941) [4/402] and AbO DftwOd (1905) [2/313]. 

2 See: 'Majm^'ul-FaM' (34/112). 

3 Muslim (3632) 

4 See: 'ZMtd-Ma Acf [5/470-471] . 

5 AMDAwad(2290) [2/496], An-Najftt (3222) [3/370]. and Mvahm (3688) [5/3401. 

6 Ad-D^raqulnt (3742) [3/305]. 




Maintaining Relatives and 

Possessions 



One's close relatives here refer to those who are entitled to inherit from 
one either by virtue of the prescribed shares or by being an agnate relative. 
Possessions refer to those who are undci oiie*s possession, slaves or animals. 

When one*s relatives are descending from the two origins of lineage, i.e., 
parents and grandparents of the maintainer no matter how high they are in 
Asoendii^ lineage, or children no nutter htm low they are in « descendhog 
llneage> then it b obligatory to maintain them, provided that the foUondpg 
conditions are fulfkUed: 

^ The maintained pason$mu&t be poor who pf>8$ess nothing, orpossese 
ingviffirigrt proviHOm;, v^iile being unable to earn their livii^ 

^ Moreover, the maintainer must be weU-off who possesses el>undant 
pnyvi^on for himself his wife and hia alaves [if any). 
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❖ The mamtainer and the maintained persons mufit be of the 
same religion. 

*t* If the maintained per&on(s) is not among the maintainer's forefathers 
or offepring, then it is stipulated, in addition to tlie above-mentioned 
concGtioiis> that the maintainer must be entitled to inherit from the 
maintained one; 

One must maintain one's parents according to what Allah^ Exalted be 
He, says: 

'*..,md to parents do good^^J* (Qur^: Al-Baqarah: 83) 

Needless to say that maintainli^ omis parents is one of the be$t ways to do 
good Co them. 

The evidence that the Mier must maintain his children is shown In the 
noble verse as Allah, the Almi^ty, says: 

"..Vpitn ihe faster is their [le., the mother^] provision and 
thekch^h^accor^ngUf what is acceptable...'' 

(Qur'&n: Al-fiaqaiah: 233) 

The noble verse states that the fedier is to provide his wife with profviaion 
and clothing in an acceptable manner as followed with similar vramen in 
their town, in accordance with the husbands financial conditions with no 
squandering or niggardliness. With regard to this, the Prophet (PBUH) said: 

"Tfiifce what is sufficient jhr you and your chMten, and the amount 
should be fust and reasonabie" 

One is to maintain the person one is to inherit by virtue of the prescribed 
shares or by agnation. The evidence to that is. shown in the ver$e as Allah, 
Exalted be He, says: 

"..Andifpm^e Ifather's] heirU [a duty] tike that (of the 
>*ft*rj„.' (Qur^: Al-Baqarab 233) 

This is brcause the kinship between the inherhnr and the inherited person 
necessitates that the heir is the most entitled person to the itiherilor^s estate than 
any one else. Thus, the inherited person is more entitled to be maintained bv the 
inheritor not by those who are nut en tided to inherit him (the inherited personj. 

In consideration of this verse: 

"...And ujnm fiie {fttther'*} heir is [a duty] lOce that [of the father]" 

CQui'an: Al-Baqarah: 233) 
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Allahj Exalted be He» means that the erne who is entitled to inherit a child 
(in case this child dies) is to maintain Ihis child the same way as the chilifs 
&ther would da MaF«¥ver> Allah> the Almightjr, says: 

1 . . And give fhe rdathft Ms rigkL, f {Qufia: Al- tertf: 26) 

There are many other evidences signi^Lng that the affluent person is to 
maintain his needy relatives. In this connection, AbA DdwCld related: 

"A mati asked the Prophet (FBUM), D Messenger of Allah! To 
yfkom ^tould I show kmdnesi?' The Pivphet ^BUH) said, Ifour 
mother, your juther, your sister artd ymr broker* *' 

It is also related by An-NasiX on the authority of !]^q Al-Mtih^ibl, and 
deemed a sahih (authentic) hflS^ by Al-H^kiiii, that the Messenger of Allah 
(FBUH)said: 

'„,Start giving first to your dependents: your mother, yourja^eri 
your sistcK your brother^ and then your closest relatives according ' 

to closeness. 

This h^i^h chains the noble veise that state$: 

''...And gh^^ relative kUri^t,,'' (Qur'dn: Al-br^: 26) 

The ikther solely is to fully maintain h is ch ild ren. for the Prophet ( PBUH) 
$Aid to Hind Bint ^ Utbah when she complaitied of her miserly husband: 

"Take what is su fidentjoryou andyour <Mdren^ and ifte amount 
shmild he just and reasomble." 

This noble hf^dith sign i Hes that the fklher solely is to maintain his children, 
a ruling that is asserted by the noble verae: 

"...upon thef^^er is their [i.e., the modters'] provision aad their 
dothiitgaccordit^to whaitsoixeptable.*** 

(Qur'an: Al-Baqarahi 233) 

And the noble ver^: 

",..And if they breastfeed for yoVi then give them their 
payment..^" (Qur^in: Al-l^lq: 6) 

This implies that the blither is the one vdio must nuuntain the breastfbcdU^ 
b^jy, not the mother. 

As for the poor person vAio has well-ofif relatives, exdu ding his father> they 
share in muntainlE^ him accordii^ to the amount of their shares of inheri- 
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tance from him. This is because Allah. FjfEtlled be He, has related the raaiate- 
nance to the inherilante as m the noble veise: 

. ,Attd upon Ute (father's] heir is la duty] iike that [ of the father}. . r 

(Quf'in: Al Baqardi; 233) 

Thus, the amount of tnaintenatice is to be proportional to that of the 

inherited estate, Hence> whoever hafi a rich grandmother and a full brother; die 
former is to undertake one-sixth of his (tlie inherited person*s) malntenELnce 
while the rest is to be undertaken by the latter^ a& they inherit him according 
to the same shares, and so on. 

As for the maintenance of slaves and animal^^ their rnaster is ro maintfiin 
his slaves In terms of food, clothii^, and housing in an acceptable manner 
This is based on the In which the Prophet (PBUH) says: 

7f h essential to feed the slave, clothe him (properly) and not to 
burden him with work yvhich is beyond hispowetf 

(Related by Ash-Shafi'i in his Musnad {Collection of Ascribed 

It is related in die I wu authentic books of Al-Bukhari and Muslim that Abu 
Dharr (may Allah be pleased with him) narrated: 

"The Prophet (PBUH) saidy 'Your slaves are your brothers (in Isiatu) 
and Mah has put lh£m under your comtmmd. So v^toever has a 
bro0ter under his command should feed him of yAtat he eats and 
dress him of what he wears. Do rwt ask Ihem (slaves) to do ^ings 
beyond their &:^aciti& (power)^ 

iHs is also asserted in die noble verse as Allah, the Almighty says: 

\.,We certainly know whet We have made Hte oblatory 
t^on tketn concerning theirwivet and those their right hands 
possess, «" (Qur*An; Al-AiizAb: 50) 

These texts ^gnify that the slaved maintenance U ob%atory upon 
their masters. 

If a male slave asks permission for marri^e^ his master must either get 
him married or solU, for Allah. £xalt«d be He, says; 

^And marry the unmarried among you and the righteous among 
ytmr nude slaves and fimaiettai^." (Qur'^: An'Nflr;32) 
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The imperative Btatement the aforementioned veise implieis obligation 
when requested by the concerned peiwiL Likewise, if the same h asked by a 
female slave, her m^^er U g^ven a choice as to have sexual intercourse Wth 
her, get her married ot sdl her to rdieve her of any harm* 

Whon^ owns an animal is to feed it, provide it with water, and do ^riiat is 
good for it, tor the Prophet (PBUH) says: 

% woman was punished b&:aitse ofawt whidt she hud imprisoned 
until it f^ed out of hunger. She neither gave it food nor water, nor 
set it free to eat from the vermin of the earth^^ 

(Mated by Al-Bukhiri and Muslim) 

Thif h^^^ signifies tiiat one is to nmntein omis animals, for the said 
woman was adnkitted to Hellfire due to leaving the cat unfed or maintained. If 
this ii the ca se with a cat then other possessed animals ace mflre entitled to be 
fed and maintained- 

Furlhermoret it is impermissible for the owner of an animal to overburden 
it, or to milk it in a way that harms its offspring. The Fr^^phet (PBUH J says: 

"Om£ should not harm others nor should one seek benefit for lutnseif 
by causiti^ harm to others" 

Moreover, it is prohibited for tiie owner of an animal to curse, hit or brand 
it Oil die face. If the animal's owner is unable to maintain it, he is to be forced 
(by the judge) to have it soki, hired out or slaughtered, if it is lawful to be 
eaten, as keeping it without maintenance is an act of injustice that must be 
ehminated And Allah, Ejcatted be He, knows best 

Endnotes 

1 AbQ Dawud(S140> [5/22^1 

2 Aii-Nas^l'l(l53l) 13/65J, Ai H^kira (7327) [4/149). and Abu Dawud (5139) [smQ]. 

3 Al-Buthid (2545) [ 5/3 1 4) md Mudun (4291 ) [6/1 36] . 

4 Al-Bukh&rl (34B2) [6/629] and Muslim (5813) [7/459]. 



Murder and its lypes 



Faqihs define crime as one's transgression against another's body> property^ 
or honor. They have specified "the Book on Crimes'* for the rulings on rhe 
first kind, vriiidi is tnn^gressiqn ^gaiii&t someone's body, and "the Book on 
Penalties for die seoood and llxe 'diird ones, namely tiansgresGloH against 
Aomeon^s property atkd that EigaiiiBt Bcmeoa^s honor. 

Th« act of aBKUlting someone^ body isr die act th^t obligates i^^g^^ 
j^tributioiOp diyah, ^ or esipiaikiia. Mmllm ^chokis unanimously agree on ^ 
prohibition of taki ng a pe rson's life without right The proof of ttds protkibltion 
is derived from both the Ever-Glorious Booki die QurUn, and die Sunnah 
(Prophetic Tr^tioa). Aiiah, Exalted be He, says: 

"And do not kill the sotd[M*pmm] wktdi AJtah hatjorbitliknt 

(Qur'^Al-An^inulSl) 



Moreover, the Prophet (PBUH) says: 

"The blood of a Muslim who testifies that there is no deity bui Allah 
and that I aw Hi;; Messenger cannot be shed except in one oj three 
cases: the case of a married person who commits adultery, in qiio^ 
(legal retribution) for rrmrdeK oad the one who reverts flom Islam 
flc apostates) mtd leaves the Muslim commsinityf 

(Related by Muslim and other compiler of i^iMi) 

Thei« aie vfljioius jioifffhs thaC carry the same meanii^ of the afoFemen- 
tionedone. 

Therefiirei whc>evertafce$ thelJfe of aMusliin intentloaially and without 
right, Allah} Eicdted be He, vrill puni^ him sevetdy in the Hereafter, as 

He&ayi^ 

"But whoever kills a believer intentionaUy - his recompense 
is Hettf wherein he wUl abide eternally^ and Allah has become 
angry with him and has cursed him and has prepared for htm a 
great punishmetit^ (Qm^ An-Nisli': 93) 

Such a murderer is regarded as a defiantly disobedient person^ as he 
commits one of die major namety iiHO:d€m Allah h the One to judge 
such a person; He will punish him if He vriOs or ibrgive him if He wills. Allahj 
Ej^lted be He, say&; 

"Indeed, AlUth does rtotjbrgive association with ffim, but He 
JoTgives what is less than thatfcT whom He wills.." 

(Qur^an: An-Nisa : 48) 

Hencei such a siHf murder, msy be forgiven, as it \s lesser than associating 
others in worship with Allah. This is the case when the mu rderer does not repent, 
but if he reptntSi his repentance is accepted^ as Aflahj Eicalted be He, says: 

"Say, *0 My servants who have transgressed against diemselves 
[by sinningji da not despair of the mercy of AHoh. htdtedf 
AHah forgives all sins* lnde«dt it is He Who is the FOJ^ving, 
^MerctJuL' " (Qur'an: Ai-Zamat. 53) 

However, the right of the murdered person is not dropped in the Hereafter 
by the repentance of the murderer. The right of the murdered person will be 
taken from the good deed^ of ills murderer according to the wro^g done to 
him, or AIkh idll gtant the nuinkred person good deeds out of H!$ bounty, 
j.e. without takii^ from the good deeds of the murderer, la addftion, the right 
of the murdered person is not dropped through qis^ (legal retribution), as 
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such retribution is only the right of the family of the murdered person. In this 
respect, Tbiml-Qayyiin (may Allah have mercy on him) said: 

"Th£r& are three rights relating to murder: the first belongs to Allah, 
1^ second to (he murdered person, and the third to the family of the 
mtnkred person. Hence, if the murderer g{\fes himself up to the family 
of the murdered person, showng regret, fear of Allak and sincere 
repentance, Allah's right will be dropped and the right of the family of 
the murdered person will be dropped when theqi^^^ (legal retribution) 
or recondUoHon is applied. As regards the right of the murdered peno n, 
AUah wB compenme him en the heha^t^^e T^entantmunkreron 
the DayafSesmection and reconcile hehveen litem as weUf 

Types of Murder 

Accordi ng to t he majority of Muslim scholars, there are three kinds of killii^ 

• Premeditated tnvrdej: 

* Quasi'preniedkated murder 

As for the premeditated killing and manslaughter, they are stated in the 
Ever-<}iorioiis Book of the Qur^, Alkh^ Bxalted be He, says; 

"Ajid never Is it for a bdiever takUia believer except by mistake. 
And whoever kUh a believer by mistake - the freeing of a 
beUevtng siave and a compensation payment fdiyah] presented 
to his [te. the dec^sed'sj family [is required] uni^ they give [ up 
dteirti^tas ajduuity. . . But%^mverkSIsa bdiever intentionaify 
- his recompense is Hdl, wherein he witt abideetemeUy, ondASah 
has become angry with him and has cursed him and has prepared 
far him a great punishment:' ( Q ur^n : An-Nisi*: 92- 93) 

Concerning the ruling on quasi-premeditated murder, it is stated in the 
honorable Sunnah of the Prophet (PBUH). For example, Amr Ibn Shu ayb 
reported oa tkt authority of his £ither and grand^ither r^ectivdy that the 
Prophet (PBUH) said; 

"The diyah (blood money) for quasi-premeditated murder is to be 
made as much as th^it for premeditated murder, but the culprit in 
the former case is not to be killed. Satan (in quasi-premeditated 
murder) insinuates people and ^ten blood is shed Mindly without 
any previous malice or weijpon."* 
(Related by Aiimad and Aba D&M) 
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Moreover, ' Abdullah [bn 'Amr {may Allah be piea^ed with him) narrated 
that the Messenger of Allah (PBUH) said: 

'^The diyah (blood money) for quasi-premeditated murder, such as 
that committed with a whip or a stick, U one hundred camels, forty 
of which are pregnant*^ 

(Rtlaied by the Five Compilers oftiadith except At-rirmidhl) 
Premeditated Murder 

It is the type of muiiier in which one intentionally Mis a hnnuui beiEig - 

while being aware that h is blood is i nviolable - by attaddng h i m with someih ing 
fatal. This definitLon involves that the case Ls not regarded a^ premeditated 
murder unless; the fblLowing conditioiiii ar£ met: 

1) Havir^ the intention of killii^ 

2) Bdi^ previously awaie of the inviolability of the vtctimf's blood as a 
human being 

3) Hie wet^on or the tool used is a htsl one, vrfietlier it is specified for 
kUUngornot, 

Thercfore, if one of these conditions is not present^ the cose will not be 
rejpurded as premeditated murder. This is because the absence of intention 
does not obligate qisds (legal retribution), and the occurrence of death with 
something that is not supposed to be fatal indicates that death may have been 
due to something eise as scholars agreed. 

Accordii^ to induction, there are nine forms of premeditated murdef : 

1- The murderer wounds a person with something sharp and body- 
penetrating, such as a kiiife> a spike> or the like. In this regard, Al- 
Muwaffaq said, "As far as we know, there is rto juristic disagreement 
among scholars on this ruling (i.e. killing usirtg such tools is deemed 
premeditated murder}." 

2- The murderer kills a person with something heavy, such as a stone and 
the like. Therefore, if the stone, for example, is small, the case will not 
be retgarded as premeditated murdei^ unless it is intentionally aimed at 
a vital spot of the body. Slmilail^ it wlU be regarded as proneditated 
murder if such a smaU Stone (that usually does not cause death) is used 
'while the victhn i£ in a state of weakness^ illness, youngnessi oldness. 
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coldness, hoiness, and the like. The same applies when iHe murderer 
repeats the action of beating tlie victim with such a small stone or 
the like tmldl he dies. This is also similar to Ihe cases when a person 
kill$ another by letting a wall fdSL oa him, hitting him with a car, or 
tkrovring him from a h^ place. 

3- The mufderer l]iriDiw$ a person to a deadly animal, sodi as a Uon or 
a serpent. Thu$, if one intentionally throws another to such deadly- 
creatures, the case is deemed premeditated murder fbrfiuch cre«tufes 
are generally known to be kiUers. 

4- The murderer throws a person into fire or deep water, which may cause 
him to drown, while thevictim cannot escape from them. 

5- The murderer strangles a person with a rope or the hkie or stifles him 
to death. 

6- The murderer imprisons the victim and deprives him of food and 
drink until he dies, being imprisoned fox a period in which anyone 
is supposed to die out of hunger and thirst if they do not find food or 
water* Such a case is considered premeditated murder, 

7- The murderer knowingly^ uses sorcery or black magic that often causes 
death to the victim. 

8- The murderer knowingly makm tiie v&rtlm drink poison or cumiingly 
mixes it with the victinl's food wlule die latter is unaware. 

Some witnesses Uely testify against someone causiog the latter to be 
sentenced to death, as in cases Uke adultery^ apostasy, or premeditated 
murden whose penalty in Islam is capital punishment Such witnesses 

are regarded as murderers^ as they intentio nally k [I ci i n o c^nt p erson. 
So, if they renege on their testimony or if thdr plot is disclosed, they 
are to be sentenced to death as well. 

Quasi-premeditated Murder 

According to faqlhs, quasi -premetftrjiTed murder occurs when someone 
kills another with the intention of causing him harm or injury, not death. 
Such a case is regarded as quasi -pre meditated murder whether the murderer's 
purpose is agression or noeredisciplina ry p unishment as the offender exceeds 
the limits in doing so until it results in death, tt is called 'quasi-premeditated 
murder" as the perpetrator just intends harm or injury, but he unintentionally 
kills the victim. In this cotinection^ Ib^ Rusbd said: 
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"As for the one who intends harm to another person andstrikes him 
with something gensrally nonfatal the ruling wavers between inten- 
aemalmtdmirttenficndkiUing, Hi$^rf^r to premeditated murder 
as the perpetrator intentionaUy beats the vicdm, and it is similar to 
nujnslau^tter as he heats him with something that is gerteralfy not 
intended to cause deaik^ 

Among the examples of quasi-premeditated murder is the case in which 
one strikes a person in a non-vital bodily spot with a whip or emali stick. 
Angthc r example \ s the case wh en gne pu iiches another with ihe hand in a non- 
vital spot but it results in the latter's deatli. Such cases are regarded as quasi- 
premeditated murder that obligates expiation taken from the perpetrators 
money. The expiation for quasi- premeditated murder is emancipating a 
davei if the perpetrator does not have a slave or cannot afford to buy one to 
emandpad^ he must p^£>rm &£tiiig tor two consecutive months, just like 
the case of n^nslau^ten In addition, hinditig d^yah (blood mone^) is to b« 
paid by the mimier£r*5 agnate relatives. Tb illustiate, AbH Hurayrah (may 
Allah be pleased with him) narrated^ 

'Tm women from (the tribe of) Hudhaylpu^ with each o^er 
and one &f them hit ^ o^ter wi^ a stone that MUed bifth her and 

^e fetus she carries. The killer's agnate relatives and those of ths 
victim submitted their case to the Prophet (FBUH) who judged that 
the diyahfor the murdered woman was to be pmd by the murd&rer*s 
agnate relatives" 

(Related by Al-fitikh^i and Muslim) 

Hence, the aforementioned kadith shows that qisds (legal retribution) is 
not obligatory in the case of quasi-premeditated murder. It ^Iso indicates 
that the diyah is to be paid from the weaith of the murderer*s agnate relatives. 
Since it is considered a murder that does not obligate qlsas^ the dtyah is to 
be paid by the murderers relatives just like the case of manslaughter. In this 
i^egard, Ibdtiil-Miiodblr said, %U Muslim sch<4ars tmaninwusly agree 0iat the 
diyah (for quasi-premeditated murder) is to be paid by the murderer^ e^ate 
r^tbfesf In addition, AJ-MuwafiGtq said, hww Twjaristic disagreement 
on 6te ruling that the diyah (for quasi-premeditated murder) is to be paid by 
the murderer's agnate relatives.'** The same opinion was adopted by other 
scholars as welL 
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According to faqihs (may Allah have mercy on them), manslaughter occurs 
when someone kills an inviolable h uman being by mistake while doing something 
permis^le for him to do, such as shooting or huntings The same applies when a 
Musliin kills a fellow Muslim in a bfitde> diinking he is one of the disbdieveis. 

The ruiit^ on the intentional murder commilted by a child gr m insane 
perscm is the same as on manslauj^ilsr. Thjs is because die condition 
of intention is laddng in Cflfic of audi peoons (due to ^idr lack, of mental 
maturity or soundness). Thus, the premeditated murder of a minor or an 
in&ane is regarded as the manslaughter of a legally accountable person. 

Likewise, the ruling on killing due to beii^ a causative factor \s the same 
as that of manslaughter. For example, when one digs a well or a hole on a road 
or a street and another ialls therein and dieSn or when one stops a car on the 
road or a street and one cra£he$ against it md dies, the ruling in such cases is 
the same as that of monslaaghler. 

The action for manslai^ter i£ obllgBtory to be taken from the wealth 
of the murderer^ the expiation £cm- it is the emanc^ion of a belkving slavey 
and if one does n ot have one or cannot afibrd to buy one to emanc^teii then 

he should perform fasting for two consecutive months instead. Moreover, 
the diyah for manslaughter is obligatory to be paid by the perpetrator's male 
agnate relativeSn 

Fur±ermore, if a Muslim kill s a Muslim mistakenly in a war believing that 
he h one of the disbelieversj there will be nothing obligatory on hitn except for 
the esq^tation. Allah, Exalted be He» ssy^ 

"...And whoever kilis a believer by mhtt^ - then thefreein^ofa 
bdieving tlave a$td 0 compematUtn payment [diyah} presented 
tafds [i.c, the deceased J family [it required} unless they give {up 
theh'rightasa} dtarity. But if he [i.e. the defeased} H'asfrom a 
pe&ph at war with you and he was a helitver - then {only] the 
fteeittgef a believinsslavei and if he was from a people tvith whom 
you have a treaty - ^tett 9 cott^etisation payment presented to 
hiefamUy and ^freeh^tifa beBevbig siave. And ^^utmr does 
nctfmd [one or catawt t^fbrd to buy one] - then [iiutead]^ a fiut 
for two months £Ottfecutively, [seeking] acceptance ofrepentanee 
from AUah. And AlUih is everl^towittg and Wise'^ 

(Qur'aniAn-Nisa':92) 
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Hence, Allah, ExLittLd be He> stated two kinds of manslallg^lte^: 

PIrst: the firsr kind of manslauylUer is that in which the expiation is 
obligatory on the murderer and the diyak on hi& agnate relatives. This 
kind involves kiUing a believer unintentionally without mistaking him 
fbr A di£b<lkveF in the bottlefidil Hue same nilmg appUes to the case 
of unintentkinal killii^ of one of those with whom Muslims have a 
peace treaty; 

Second; the second kind of in<in^bught€r is that in which only the diyak 
is obligatory. ThtR kind involves killing a believer unintentionally in 
the battlefield^ mistaking him for one of the disbelieving enentiei 

In his book entitled Fatkul-Qadh {The Bestowal of the Omnipotettt),^'* 
Imim A^-Shawk4ni (may Allah have mercy on him) said: 

"Allah, Exalted he Me, says, \..But if he [Le. the deceased] was 
from a people at war with you aitd he was a believer theA {only] 
freeing of a b^ievit^sUtve..J (Qur'in: An-NisA': 92) Vie verse 
indicates ^at in case of k^ling a believer who^e pea^ are in a state 

of war against Muslims, such as killing a believtr in a disbelieving 
coimtry to which he belonged, thinking he was still a disbeliever, 
there is no diyah to be paid by his murderer Yet, it is obligatory for 
him (i.e* the murdet^r) to emandpate a believing slavt in expiation. 
Muslim Sirdars differ concerning the prmc^e on whicft ^lere is 
no diy{th abHgatory in case of killing a believer mistaking him for a 
disbelieving^ enemy. Some scholars say that the people of the killed 
person are disbelievers, so they are not etttitled to claim hii diyah. 
Others maintain that the blood sanctity and inviolability of the one 
who has converted to IsUan buthas not yet moved from hisdish^eifing 
country is still insufficient. This is becmiStAlkh, Eaa^ed be He, saySy 
\„But those who believed and did not emigrate - for youdiere is 
no guardianship of them...' (Quran: Al-Anf^il: 72) Yet, some other 
scholars view that the diyah is obligatory in this case, and that it is to 
bepmd to the MusUm^PubUc 'heasury." 

In this respect, Shaykhul-jsUba Iba Taymiyah ( may Allah have mercy on 
him) said: 

The dfyah is due in case ofmisti^cenly kiliing a Mu^im whose people 
are disbe{^va% provided he is among ^tem due to a legal eiscuse, such 
as being a captive or one who is unable to emigrate. Contrarily there 
is by no means diyah for mistakenly kiliing a Muslim who wilUngiy 
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chooses to remain a mong his disbelieving peopk who art enemies of the 
MusUmSy as he thus exposes himself to danger without a legal excuse." 

The proof of the fact that it is obUgatory tbrthe perpetrators agnate relatives 
to pay the diyah in case of manslaughter is derived from the following AiiJfi/j 
narrated by AbA Hurayrah (may Allah be pleased with him). He i^rrated: 

'^The Mes^en^r oj Allah (PBUH) gave the. judgment that a male 
orjerrude dave is to be given (us diyah) in compsnsatum jbr em 
abortim of a woman from (the tribe of) Band Lai^Afu Then the 

woman on whom the compensation had been imposed dted^ so 
the Messenger of Allah (FBUH) onlcmi tliai her offspring and her 
hiisbaud are to inherit her property (Uid thai her agnGte relatives 
are to pay the diyah (blood moneyl"" 

(Related by Al-Bukhaii and MusJim) 

So, the h^dfth states that the diyah for nnanslaughter is to be paid by 
th^ perpei t<iior's agnate rdativ^Si an opinion on which there is consensus 

among scholars. 

Pc: rhaps th e wisdoin behind this opiii i on ii 1 hat if the diyah for manslaughter 
is to be paid by the perpetrator, there will be a great financial harm caused 
to him £3(f a sin he ha$ unintentionally commitled, as sikh accidents happen 
recurrendy. Thus^ if die committer is to shoulder die conseqiiences alone> Le. 
paying the diyi^ It witl be regarded as doti^ him l^n^ncial injustice. On the 
other hand, there must be a kind of compensation for the murdered person, 
as he is considered an invjoltible ^ollI, who^c ktllitig arnica harm to bis heirs^ 
especially his family Hencen ihe Wist Lawgiver obliges those who stand 
beside and support the perpetrator to help him in such a matter (i.e. in paying 
die diyah)^ just like die obligatiOT of providing for their needy relativies w 
Seeing their captivated relativefiy Since oneV agnate relatives generally inherit 
from one when one dies, they have to compensate on one's bchnlf when 
one commits manslaughter due to the general principle stating^ '^Sharing in 

offlictLoil in return for getting btittefit 

However, the e^ipiation is obl^atory on the perpetrator of manslaughter 
for the following leasonsi 

1. Such expiatuin is a means of showing respect to the inviolable mur- 
dered soul. 

2. Manslaughter i&byno means void ofche perpetrator's heedlessness. 
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3, Such expiation does not aJJow the perpetrator to be completely 
free from paying for his guilt; since the diyah is not obLigaiory 
upon him {as it is paid by hi s agnate relatives) , he mu$t expiate for 
hi& offense. 

That is to say, there are several wisdoms and benefits behind obligating the 
payment ddiyah upon the perpetrators agnate relatives and the expiatioii ftft 
the manslaughter upon the perpetrator hinifiel£ Glory be to AUah, the Wise 
and the Knowing, Who has ordained for people what benefits them m both 
their rdig^bius and worldly lives, 

h is unpoitant to poinE out that slaves, poor pet^le, minors^ insane people* 
females* and those of religions diffeirent from tl^t of the perpetratoi; are not 
considered among the pej^etrator's ^^nate relatives {vAao are oU^ed to pay 
the diyah) , a$ they are not among those who are supposed to be hi$ supporters 
and backers. 

In tills con nta ion » the ^^nate relatives of the perpetrator of manslaughter 
are allowed to defer the payment of the diyah for three years. Moreover, the 
magistrate (or the one in authority) should resort to ijtihdd to specify a certain 
share of the diyah for each of them to pay according to their financial states. 
In doing so. he is to begin with the closest relatives, then the closer, and so on 
and 90 forth. Yet, ShaykhaJ-Mlm Itm Taymiyah (may Allah have mercy on 
hiiti) said- 

'The diyah is not to be delayed ij the ruler perceives a benefit in 
mstan t payment.,.'" 

Endnotes 

1 Diyah in Arabic noeam a compensation paycnenL for ^ murder or an injury; it mainly 
muns "^od money^ and it can also mean "Indemniiv" 

2 Al-Bukh^ri [5878} 1 12/250] and Muslim (4351) [6/166], 
:l See the footnote uiAr-jijiwdAl-Murbi |7/1 65j . 

4 Ahimd (67ia) [2/1831 and Abo Dftwud (4565) H/45JL 

5 Ahmad [4583] [2/1 1 1 Abb DkwM (4547) 14/443], An-Nasil (4805) [4/4091 and Ibn 

Majah{:3fi27) [.^.'2{i7]. 

6 See: ''tiidayat Al-MujiahicT 12/486J. 

7 Al-Bukbbl (6910) 112/314] ind Mmlim (4367) [6/1771. 
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a See; Ai-Jjma [^A72\. 

9 See: 'Al-Mughm' [12/161, 

1 0 See 'Fatfif4t-Q(t^r (The Bestowal of the Omn^wtmtT (1/792). 

I! Al-Bukhari (6740) [12/:^nl i^incl Muslim f43fifi) fi5/l76]. 

12 The Lawgiver of Shari ^ah (Islajiiic Law) is Allah, t^vflir*^ be Hfi; the t&m can also refer 
to the Prophet (FQUH) as he asm tadehied but vrtutiw revealed to him hf Allah. 

13 See the footnote in Ar-JtiTH^AJ-Mitfij ' (7/2S7). 
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Qi^as for Murder 



Muslim scholars unanimously agree on the legality of qisdi (legal retribu- 
tion) for murder in the case of premeditated murder provided the conditions 
of such fl murder are met^ This is because Allah, Exalted be He, says: 

"Oyou who hare believed^ prescribed for you U legai retribution 
pr rft<w murdend - free for the free, Ok 5t«nv far tte davct 
imd the fittuilejm- thefeta^.." (Qur^Ss: Al-Baqarah; 17S) 

ADali* Exalted be He. also says: 

'*And We ordained for them therein a life for a life. . ." 

(Qur'an:Al-Maidalu 45) 

This is also stated in the Law of the Torah, and we arc to abide bf the laws 
of the previous heavenly revealed religions as long as they are not abrogated by 
our Shari ah (Islamic Law). In addition, Allah, Exited be He* ssys: 
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■V \^^^ *'At\d there is you in iegai retribution (saving of] UJ^, Q you 
[peopkj ofttSKntiM^ttg, llwtyou may become righteoatf 

' (Qur^: Al-Baqarah: 179) 

Imam Ash-Shawkani (m^/ AJJah have mercy on him) commented on the 
aforementioned verse iiiyiiig: 

""There is saving of life in this ruiing ordained by Ailah, as when o!ic 
bears in mind that there is qi^M. i^*^g<^i retribution) if he kith another^ 
ht wM ahttoin from kMng, avoid and restraht }dmsef jrom 
cortmUttit^ it ThuSt ftidf retr&nUkm) U considered a means 

of saving human litfes. ITKs verse is a great exatt^ tjf ^oquetKCt OS 

Allah madethi qi^ii^formuniet] which is death, a means of preserving 
human HveS: This is ht^cause such a ruling deters people froitJ killing 
one another to preserve and maintain their own lives. In this verse, 
ABah addresses fhf 'peopk ojunderstandti^t as Ihey are Ac ones wha 
c(mider^consequm:esof^ietm:tiomand<>w)id0uit^^ may 
aiuse anticipated harmr However^ those characterized by heedlessness 
and lighiheadciines^ do not^ at their times of rage, consider or Hsii^n 
to llw voice of reason regarding the t^ad consequences ihai may result 
from tiieir actions. Some of those munierous persons said: 

'V wili dear my diigrace mih my ^word 

And let Aiioh ordain for me whatever He may ordain" 

Then. AllaK Exalted he He, shows Oie reason b^arid ordaimng 

retribution (qiuis) in case of murder saying, '..Ahaiyou may become 
righteous! (Qur^tin: Al-Biiqarah: 21) Tlutt is to say, avoiding killing 
because of the qisas bect^fnes a means leading io righteousness. ^ 

In thii connectiojii tin: Sunnah (Prophetic Triiditiaii) states that the licir 
or legal representative of the murdered person would choose one of three 
chaiccA: to se^ qi^ to pardon llie mtirderer In return for the dfyoH, or to 
pardon him and give it (i.e. the diyah) up, which conBidered the best tiling to 
do. Abti Hurayrah (may Allah be pleased with him) narrated that the Fropihet 
(PBUH)said; 

"Whoever suffers the murder of a n^laiive, he has the choice between 
tuv options- either he may receive tPie payment of diyah (blood 
money) or he may choifse ipsih (legal retribution)!*^ 

(Related by the Group of Compilers of iidtiiV/i) 
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Moreover, Allah, hxaJted be He^ says: 

"...But whoever fyveTiooksfrom his bro^[t. e. the kiUer) anythittg, 
then there should be a suitable JoUow-up and payment to htm [Le. 
the deceased's heir or h^l representative] good cottduct. . 

(QuraruAl-BaqaiaJn 17S) 

Thusn both the verse and tiie hadUh mentioned flhow indicate that 
the reliUive or the legal representative of tlie deceased has the right to 
choose between carrying out the qisds ar:d receiving the diyah. Yet, 
pardoning the murderer and giving up the diyah is considered the best 
thing to be done by the deceased's heir or legal representative ► Allah^ 
Exalted be He^ says; 

**...And to forego it is nearer to righteousness,," 

(Qur'axi: Al-Baqarah: 237) 

This is also supported by the had'tth n arrated by Abli Hurayrah (may Allah 
be pleaied with him) in which the Prophet (PBUH) stxys: 

"No person forgives an act of injustice (done U> hitn) butAUah wiU 
add to his honor Jbr iL*^ 

(Rdated by Aiiinad, MusUin> and At-TkmldM) 

Moreover fbrgoirig the cfis^s (legal cctributioii) Is the best thing to do as 
long 3S it does not cause evil or any kind of corn^rtion, Shaykhal-IilAiii Ibn 
Itaymiyah (may Allah have mercy on him) maintained, *Vardomng is net to be 
ap^ed in the case of assa^inatiort, as such a kind of murder cannot be guarded 

agamt, such as the case of ktUing in banditry"^ Moreover. Al-Qadi views that 
the (^i^As is to be applied on the killer of Imams (Muslim rulers), as it is an act 
of general cormption. The great Muslim scholar Ibnnl-Qayyim commented 
on the story of the men of ' Uraynah^ saying; 

"Killing through assassinatii?n obligates applying the qiio^ on the kilter. 
Such a legfdpenaliy is not be dropped by pardoning the killer^ and no 
compensaHcn can he accepted as a substUute, This is die opinion 
adopted by the scholars of Medim, and it is one of the two opinions 
attributed to Ahmad, In additiottf itis^ opinion maintained by 
^ykhul-Isldm Ibn Taymiyah (mayMah have mercy on him) and 
he gave afiitvm according to itr^ 
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The heirs or tlie legal representatives of the killed person do not have 
the right of qigoi (legal retribution) unless the following four conditions 
are met 

1- The murdered person m ust be one oft hose whose blood is inviolable, 
as qii^ was ordained to save human lives. Thus, if a Muslim kills 
a disbdievieT whose people ar« in a state of war with Mudims^ or if 
he kills an aposhate before the latter declarer hh repvaUince or an 
adiiltercf, there will be neilJier qi^^i nor i^yah due on the part of 
the perpetrator. Yeti he is to undergo discretionary punishment for 
arrogiatu:^ to himself the ruler's authority. 

2- The murderer must be mature and sane^ for qi^&i is a severe punish- 
ment that is not permissible to be applied to a minor or an insane 
\^hose case is lacking the condition of intention and premeditation, or 
their intentions, if any, are deeiiied void This k based on the kadhh of 
the Prophet (PBUH) in which he said: 

"There are three (persons) whose actions ure not recorded: a steeper 
until he awakes> a minor until he reaches puberty, and a lunatic until 
he comes to reiwoTt*' 

Tntam Muwaffaqud-Din Ihn Qudamah said: 

"There is no disagreement among Muslim scholars that there is no qisAi 
to be exacted against a minor or an insane; the same appiies to anyone 
in a state of uncmsciinmess due^im m^usoMe rettsm Si4dt as being 
asleep or losing comcumsness."^ 

3- There must be equivalence between the murdered person and 
the murderer when the action of killing has taken place. In other 
words, they must he eqoal in religion* and freedom or slavery Hiat 
is> the murderer should not be superior to the murdered person 
due to being a Muslim or being a free person while the murdered is 
a disbeliever or slave. Accordingly a Muslim is not to be sentenced 
to death in qiidi for killing a disbeliever. To illustrate, the Prophet 
(PBUK) said: 

"No Muslim should be killed in qii^^ {i^gcti retribution) far killing 
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Moreover^ a free person is not to be killed in tj^id^ for killing a slave, as 
Imim Alitnad related that 'Ali Ibn Abii TalLb (may Allah be pleased 
with him) said^ 

"It is an ad of the Sunmh that no free person h to be killed in qisasfor 

This is because if the murdered person i$ not equal to the murderer 
with Fc^iard to afbieineatioiied aspects, carrying out the oei 
the latter will be naore than what the murdered person is entitled to. 

No prefeiience is tc be taken into consideration between the 
murdered person and the murderer in matters other than those 
mentioned above^ So> a handsome person is not preferred to an 
ugly one; if the former kUls tbe latter, the qt^ is to be applied. 
The same ruling applies vdien an honorabk man kills a mean 
one» an adult kills a minor, a male kills a female, or n sane person 
kills an insane one. This is due to the generality of the Qur'anic 
verse in whicii Allah, Exalted be He, says: 

"And We ordained ftfr them ^terein a life for a lift. . 

(Qur^in:Al-Ma*idlah;45) 

Allah, Exalted be He. also says: 

* „ the free far ^efree. . " (Qurln: Al-Baqarah; 1 78 ) 

4r The murdered person must not be cme of the murderer's children or 

descendants. That is to say, none of the parents is to be killed in qis^ 
for killing his/her son, daughter, or any of his/her descendants. This is 
because the Ptop]it:t (PBUH) said; 

"A parent is not to be kiUed (in qis^is) far his/her chM."'^ 

Commenting on the a&mnentioned jiaiA£h, Ibn 'Abdul-Barr said, 
'"This hadith is well-known among the scholars of Hejaz and Iraq..!' 
This h/^dith and the other itciJffffS that carry the same meaning are of 
the general rule statir^ the obligation of gisAs for murder; this is the 
opinion adopted by the ma^'odty of Muslim scholars, 

However, the son is to be killed in qisfii v^en kUlhig any of h is parents, 
due to the generality of the Qui^anic verse in which Allah^ Exahed be 
He, says; 

"..^pf^acrWedfaryouUlegeilrttrihution for those murdered..'* 

(Qurant Al-Baqarah: 178) 
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Yet, the case when a parent kills any of his/her children is an exceptii>n 
of the aforesaid general ruling according to the legal proofs. 

Hence, if the aforementioned four conditions are met, the relatives or the 
legal representatives of the murdered person will have the right ofqi^f^r 

In fact, Allah's ordain mtnt of qi^a^ involves a divine mercy on people as 
well as a means of saving human lives> as Allahn £:calted be He^ says: 

"And there is for you in legal retribution [saving of] Hfe,." 

(Qur'ant Al-Baqarah: 179) 

So woe to those who claim that the obligatiori of qi0i involves brutality 
and mercilessness. Such people do not consider the cruelty of the offender 
when he kills an innocent person » spreads panic in the country, widows 
women, orphans children, and ruins houses. Such people show mercy toward 
the nm r de r ef rather llian the hmoc^t, so woe to thdt natrow'^mindediiess 
and unenl^htenment En thifi regard, All^ Exalted be He, ^ays; 

"Then is it 0iejti^mait cf time ef] ignorance Uiey dedeet 
But wfio is better fluH AUah in fu^meHtfiw a pec/pU who are 
(^tUdft [btfi^0t}r {Qvtfhi: Al-Ma^idah: 50) 

The qis^ Is a retallatcHy punishment exacts by the vioiiti or his/lier heir 

or legal representative against the offenderj returning like for like or evil for 
evil The wisdom heh itid qisas is that it quenches the flames of wrath and ire of 
the victim qt his/her people. Allah, Exalted be He» ordained qi^^i as a means of 
i^stnaining aggression, extuigui^hiiig the flames of wr^ in the hearts, letting 
the murderer taste what he has done to his victiniT and saving and preserving 
human lives. 

In this connection^ the people of tlie Pre-IsUmic Period of Ignorance (the 
Jahiliyyah) used to exagi^enitB in retdlation, killing other innocent people, in 
addition to the murderer, in revenge. This is undoubtedly a kind of aggression 
and enflaming ofthe passions that does not fulfill thepurpose of feir retribution. 
Rather, it is considered a means of more dissention and bloodshed. This is why 
Islam and its perfect Shari 'ah (Islamic Law) oidain q^sds thiai^ which fetr 
retaliation is e]cecuted only against the perpetratoiv not against any innocent 
people^ thus justice, mercy, and prevention of bloodshed are achieved. 

We hare previously mentioned the goiwJitMms obligating qis^ However* if 
&uch conditions are met and thus the qii^ is obh^ated^ it 1« not to be carried out 
unless some otlier conditions are fulftlied Those conditions have been stated 
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hyjaqlhs (may Allah have mercy on them), who call them, "the conditions for 
the fulfUlment of qi0^? They are three conditions: 

1- The one who has the right to carry out the qkd^ in retahation U to be 
a legally accountable person. That is, one in this case must be adult 
and sane. Thcrefbie, if the one (or one of those) enlzlied to carry out 
the ifi^ is a minor or an insane person, one's guardian is not to carry 
it out on one^s behalf. This is because the qisas involves vengeance to 
quench one's thirst of one's wrath, so its purpose will not be attained 
if it is taken by others on one's behalf. Therefore* the fulMment of the 
qll^ must be poslp oned in such a case, and tlie offender is to be jailed 
uijtil the one who has the r^ht Qltp^ reaches puberty if he/she is a 
minor or regains sanity if he/she is an insane person. This is because 
Mu'dwiyah {may Allah be pleased with him) jailed Hudbah Ibn 
Khashraut in a case entailing qisa^ until the &on of the murdered person 
readied puberty, and none of the Prophet's Companions who lived at 
that time denied diat niling. Hence* it vras considered a unanimous 
agreement by the Companions contemporary to Mu'Swiyah [may 
Allah be pleased with him) on that ruling. In such a case^ if the minor 
or the insane person who is entitled to carry out the qi^^ needs money 
for expenditure, only the guardian of the insane person has the right 
to &rgo the qii^ and accept die iryoh instead. This i$ because no one 
knows when ^oiity is regained, unlike the minor who will grow up 
and reach puberty anyway, 

2- Hiere must be an ^leement among th€ kgid representativies of the 

murdered person if the qisas is to be carried out. Therefore^ it i-; 
not permissible for some of them to carry it out single-handedly 
without the consent of the others. This is becajuse, fulfilling the qi^^ 
is considered a shared undividaUe right, so if some of them fUlfill 
it on their own initiative, fhey thus transgress the r%ht of the other 
representatives without their permission and without being their 
ie^gal guardian. 

In this regard, if any of those having the right oi qisds is absent> a 
minor, nr insanct the fulfillment of qis^s is to be delayed until the 
absent returns^ the minor reaches puberty, and the insane regains 
sanity Moreover, if any of those cEitltled to carry out the qi0i dies, 
his heirs are to acilnthi$ regard on his behalf. In addition, if $ome of 
those entitled to carry out the qU^ agree to loi^ it, then the qisAi ^ 
no loiter apphcable. 



534 



I V Q!SAS ( [.£GAL RETRIBUTION) 



The peopJe entitled Uj carry !.>iii tlit ijjsas are aH the heirs of the 
deceased, men or women and children or aduLls, whether through 
blood or marital ties. Hownne^ sonie schcito m ri ittain that the r^ht 
of fulfilling or forgoing the U restricted to the deoeaseif£ agnate 

relatives The l-itrcr is the opinion adopted by Imam Malik and one 
qf the opinions reported to be adopted by Tmrim Ahmtid. It is also 
tbe opinion maintained by Shay khul- Islam Ibti Taymiyah (may Allah 
have mercy on him). 

3- Executing the should neveneach persons oUier than the offender^ 
£a(rAllah,ExaltiedbeHe, says: 

"...Axd vhotm" 1$ kSkd tiapistfy - WehmglveH hL heir mtthority, 
hatlethimtuaexoeedUmtl$ In [iH^matUrtfJiiaeh^J^ hidied, he 
has hem M^forlgd [by Ae law].' {Qvaf^ Al-brif: 33} 

HierefiiFe, if the action of carrylr^ ovt the qi^ exceeds the limits, 

it is considered excessivenesSi which is forbidden according to the 
aforementioned noble Qur anic verse, Accordingly; if the qisas is to be 
applied to a prt^^iiant woman ci a woman who conceived after being 
Ulc for die qisds. she is not U> tw killed in qii^ until she gives birth 
to her baliy. Tliis Is becauK Idllliig such a pre^^ 
death of the ictus despite its innocence; Allah, Exalted be He, says: 

' . .And no bamr efhurdem wM btitr tke burden qfanaAeK. 

(Qar^:Al-An^am:164) 

Hence, the pregnant murderer ift not to be killed in TCtaliation unless 
she gives birth to her baby* Ftu11}ertnore» after she gim btrth to the 

baby> if there is another woman to brea&tfeed and take care of the 
infn nt , th c fj i^ris ca n be ^i ppl i ed to the mother^ as there will be no b^irrier 
preventing the execution of the then. Otherwise, carryingout the 
qisds i5 to be delayed for two years, until the mother weans her infant. 
Hub a becwae the Prophet (PBUH) says: 

If a pregnant yvoman intentitmalfy murdert som^imet ^ « to hf 
idUed (in qi^^^ until she gives bir^ and cares for her hahy. And if a 
womoY} commits adultery (and hpcotnes pregnant), ^hc ji" to be kiikd 
(as legal punishment) until she gives birth and cares for her baby"" 

(delated by lb n MSjah) 

Moreovei", the Prophet (PBUH) said addressing the woman who 
confessed committing adultery: 
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"Go home until you give birth." Later, when she gave birth to the baby 
and came back to the Prophet (PBUH)^ he said to hen "Go home until 
you wean Afm.*" 

Thus, the two hadUh^, as well as the Qur'anic verse mentioned above, 
indicate the obligation of delay Log the qisdsforiaxiTdsj: if th eperpetrator 
is pregnant and this is unanimously agreed upon by Muslim scholars. 
Such obligation h a proof of tbe perfection and justice of Shari'ahy 
as it maintains the fetuses in their mothers' womhs> and prohibits 
causing thena any harm. Moreover Shari ah observes ihe rights of 
dbildren as wdl as the weak, protecting tben:i against any ham and 
pdwidkig them vidth vAuax pres£rv€$ thdr lives. So, all praise be to 
AJlah for endowhig US v^ith such a lenient, perfect, comprehensive 
Shari Wi encom]>a«$«s all peofile's interesi^ 

Executing the qts4£ for murder has to be in the presence and under the 
supervision of the ruler (or his representative or the one in authority), to avoid 
injustice and ensure the legality of execution. Moreover, the tool used tor 
executing the qi^^ for murder must be q^uite sharp, such as a sword or a knife, 
for the Prophet (PBUH) says: 

"IVfeerr you ktU (in qisA^, do it in a good marmer (Le. gently md 
merclfully)."^^ 

Thus, it 18 prohibited to execute the qisa^ using a bhint tooL as this is 
con^^ed excessivenesa in kiHing. 

If the per»DD entitled to execute the qisds is abk to parfi>rm it in the 
prescribed 1^1 mannei; he is allowed to do it If not he is to be ordered by 
the ruler (or the one In authority) to appoint another person to perform it on 
his behalf. 

As for retaliation^ the most preponderant opinion among scholars is that 
the offender is to be punished iti a way equal to the harm he caused to the 
victim. This is because Allah^ Exalted be He* says: 

"And if you pwnUh [an enemy, O believers], punish with an 
equivalent of that tytth which you were harmed,," 

(Qur an: An-Naiih 126) 

AlLah^ £xdt«d be He, ako wys; 

**.„So i^hoever has ttssaulUd yott, then assault Mm in the same 
way lhat he has assauhed you,," (Qur'in: Ai-Baqaraht 1 94) 
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In addition, the Prophet (PBUH) ordered that the head of a Jew sliouLd be 
crushed between two stones in retaliaUon for crushing the head of a girl of the 
Are£<Jr(theSi^j|K)rters)". 

ImAm Ibnul-Qayyim (may Allah have mercy on him) said; 

"The Qur^dn and the principles of justice agree that the offender, 
before being killed in retribution, is to be retaliated against in 
the s&me way he did to the victim before murdering him. That 
was applied by the Prophet (PBUH)^ and it is proved throu^ 
the QiT'^n, Sunnah (Prophetic 'Ihidition}t and the tradititms of 
Companions,.."^* 

Hence, if tJie perpetrator ha$ cut off the hand of the victim and th«ii HU«d 
h Lm, he is to ht pun ished in the same way he octedi le. his hand is to be cat off 
and then he i& to be killed in retribution. Simihu^ if die perpetrator has killed 
the victim with a stone, or hai drowned him, or anything of the kind, he is to 
be punished in the same way before killing hinin Still the deceaseds heir or 
legal represeniativen who is entitled to carry out the qisas^ has the right to foi^o 
mdi. maliation for injuries and make the ips^ restricted to cutting off the 
head of the offender with a swoid^ and this u more favorable; In tiiis Fe3|iectt 
if the offender lm$ killed the victim with an imlawfid means, he is to be 
with a sword in qisds. Nowadays, the act of killing with a sword in i^s^ can he 
replaced with killing by shootings provided it is performed by someone ^rfio 
shoots ^cur^y. 
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Qisds for Parts of the Body 
and Wounds 



The qii^s. for parts of l h e body and wou n ds is stated accordi ng to the Q ur'iln, 
the Sunnaht and the consen&us of Muslim scholars. Allah, Exalted be He, says: 

*And Wt ordt^rad fitr fft«m lAfrvjn al^eftyra life, m eye for an 
eye^ a nose for a nosCi an ear for an ean a tooth for a tooth, and 
far wounds is legal retribution,.." {Qii/^n: Al-Mildah: 45) 

Moreover, it is recorded in the Two Authentic Books {of Al-Bukhari and 
Mushni) that when Ar-Rubayyi" broke a girl's incisor, the Prophet (PBUH) ssidi 

"(The law prescribed in) the Book of AUah is qiidi."^ 

Thus, the ruling applying to the killing of a human soul is to be applied 
regarding parts of the body and woundsi provided that the aforementioned 
conditions for the validity of the qis^ are met. Such conditions involve that 
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the vLctiinLS blood must be invLolahle, die offender must be mature and sanej 
both tiie^lEeii^ ancl ^ vicdm must be equsl as regaids slaYcr^r or freedom, 
and the offender is not to be one of the victut^s parents. On the otiiei hand, the 
ruling inapplicable i n the esse of kill 1 ng is i nappi icable in the case of injunes of 
parts of th^body and wounds; this is the general rule in this connection. 

Likewise, llii^; ^ndition that obligated the c^isas fbr pdrt$ of the body and 
wounds is the same as that which obiigivtcs it far kill ing* ciamdy premeditation. 
Accordirgly, there \s no qii^ in cases of injuries done by mistake or quasi- 
intemionai ones. With regard to qis^i for parts of the body^ an eye is to be 
talsti hi retdlation for an e)^ a no$e for a nose^ an etu &r ^ 
handj a foot for a foot, etc.j the right orytm for the right organ and the left for 
the left. By the same token, a tooiti of the offender is to be broken in retaliation 
for a similar tooth of the victims iin upper eyi^lid for ar upper eyelid: a lower 
eyelid for a lower eyelid, an upper lip for an upper lip, and a lower hp for a 
lower lip This Is because AlMu Exalted be He, says: 

"...attdfor M/ounds is legal retribution.. ." 

(Qur'an:Al-Ma4dah: 45) 

This is because eyelids and lips have upper and lower parts which should 
be considered in order to make the qh^ carried out accurately In addition, 
the same finger of the perpetrator is to be taken in retaliation for that of the 
victinu and a r^it hand for a ri^ hand, a left hand for a left hand, a right 
elbow for a right elbow, and so on and so forth, as such parts of the body can 
be accurately distingiushed. Likewise, a penis is to be taken in retaliation for 
a penis, as a penis has a specific end, w tlie ijisas can be accurately exacted, 
without transgression. This is indicated in the general meaning of the Qur'anic 
verse that states: 

. * tatdjoT wounds is legal retribution.. ." 

(Qur^an:Al-Ma'idah;45} 

There are three conditions for the validity of the qii^ for parts of die body: 

First: There must be assurance that there will be tieither Itijustice nor 
transgression. That is, cutting off the part of the body in retaliation 
must be from a specific joint or to a certain point ThuSn if there is 
no specific limit, r^aliation will be impermissible. In other words, 
there is no retribution appUc^le for an unlimited wound, such as a 
deep flesh-cutting wound that reaches one's abdomen, as there is no 
specific depth that can be pointed out. Similarly^ ther« \& no ^retribution 
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applicable for fVaciures (not reeth breaking) such as breiifcing someones 
tibiae, femurs, or arm^ as accurate application of retaliation cannot be 
guarwteed AsforbFe«kii^$omeoii^»tocilb the accurately 
applied by rasping the tooth of the perpetrator until it becomes ju&t like 
tbat of tbe Yictim tuxito by the fi^noer. 

Second: There must be equivalence between the part of the body of the 
offender and thai: of the victim in both name and location. That is, a 
r^t organ is not to be cut off in retribution for cutting off a left one 
and vice verss^ this applies to hands, legs, eyes^ ears, and ikt like. This is 
because each of the a£>ii^iientioned organs has a specific name and use, 
so they are different fix>m each other For example, a Uttle fln^ is not 
to be cut off in retaliation for a ring finger, for each has a different name. 
Similarly, a main body part is not to be cut off for a secondary one. 

Third: The body part of the perpetrnror in question must be in the same 
condition as that of the viciim regarding souiidness and completion. 
So, a sounds fiincdoaal hand or leg is not to be cut off in retaliation 
for a paralyzed one. Likewise, a band or leg with complete fingers is 
not to be cut off for a defective hand or le^, Fu rthermore, the qisds is 
not to be applied to a sound eye for a blind one> as they are not equal. 
Similarly, a sound, articulate tongue is not to be cut off in retribution 
for a speechless one^ due to the inferiority of the latter. 

Conimrily, a defective organ can be cut off in retribution for a sounds 
(x>rt^ple4e oigai^ That is, a pai^^ed limb cm be cut offfof afimctional 
one, and a defective limb (Soch 08 OiMs having incomplete fingers) can 
be cut off in retaliation for a sound one. This is because the defective 
organ is similar to the sound organ in respect of the nature of creation, 
but they di^r in quality. Moreover, by cutting oiT the defective organ, 
the one ^dio has the r^t d qis^ tecaves part of his r^it, so (here 
will be neither injustice norexcessiveness. And if he is not satisfied, it is 
permissible for him to receive the iUyah (indenmity) instead, 

Qisds for Wounds 

The qi^d^ is to be carried out for every wound that reaches the bone&> as it 
can be exacted with neither injustice nor excessiveness, such as the wound of 
the headt face, upper arm^ leg, thigh and foot. This is because Allah, Exalted 
be He;, saysi 

" « and for w^nd* is Ugiil rvtr^Hon, . 

(Qur^iin: Al-M^'itkh: 45) 
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A& for the wounds thai do not reach the bones> it is Lmpermissible to apply 
the qisAi to th em> even if they are head wounds or the like. To illustrate, there 
is no T^ribution applicable as regards the case of the wound in the internal 
part of the abdomen, the chest or the ^^er part of tiw chest, as the depth 
c^the wound cannot be specified so there is no assiirance that theire will be 
neither injustice nor excessireness. In this rq^ard, Ibn Mijah related that the 
P£opliet(PBUH) said, 

"No q^A^ is to he executed in a sku ll jractu ring wound, a n abdomen 
deep flesh-cuttitig wounds nor a hone-hretxking-<md-di^ocatwg 

wound" 

MoreOFver. Shaykhiil-lglAm Ibn Taynujub (may AUah havv mercy on him) said: 

'The qisfiifor wounds is stated by the Nohte QmHSh^ the Simnak 

and the consensus of Muslim scholars, provided that the retaliatory 
injury is just like the original one. That is, if the head of a person is 
fractured by someone, the injured person has the right to retaliate 
for it in thesams way. Bat if it is unattainatjie to exact Just, accurate 
retribution^ as in the case cfbreafar^im internal bone or any o0ier 
kind cf head fracture less in degree ^tm a bone-dearittg wound, 
retribttticn becomes iir^rmissiblet and the d^^ (indemnity) 
becomes ohli^tory instead," 

As for applying the qis^i in cases of strikk^ someone with the hand, a 
stick, a whip> or Ihe like, Shaykbiil-Isl&in Ibn Ikymiytth said: 

*5Dme scftokfj say that there is no retnbutim (qisfis) in such cases, 
bu t there must be a discretionary punishment However, it is jeparted 
that the Ri^ly-gusded Caliphs, the Con^aniorts and 0ieir FaUowers 

maintained the permissibility of carrying out the qisds in such cases. 
The latter opinion is the one adopted by Imam Ahmad and other 
faqihs, and it is the on^ stated in the Sunnah of Allah's Messenger 
(PBUH); this is £Ke sound opinion in this regard. In support of ^ 
view, 'Unutrlbmd-Khatt^ (may AUah be pleased with him) said to 
his subjects, 7 do not send my governors to strike your bodies. By 
Him in Whose Hand my soul is, J shall carry out the qisds against 
whoever (governor) does so, as I have seen the Messenger of Allah 
(PBUH) applying the qisas iv himself ^ 

{Related by Imam Alimad) 
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This b when the governor impermissibly strikes his subjects. Yet, due 
to the schttktrs* consensus, there h no qk^ d^ainst thi governor if he 
legally strikes thettL" 

Moreover Ihnul-Qityyim (may Allah We mercy on him) said: 

""The Shaji i, Hanafij, M^itkU £ind iateHatihali scfjolars mtiintam that 
tkereisnoretrihutionforas^ orstrike. Sometfthemdaim that there 
is a juristic comensus on Ikis, exceeding the awdoffcd deduction, the 
oUigiition stated in the legal texis (of the Qur'dn and Sunnah) as 
welt as the con^iensits of the Prophets Companions. Moreover, Allah, 
Exalted he He, says, ^And if you punish [an emmy, O believers], 
punish with an equivalent <>f 0tat wHk whidt you were harmed,,* 
(Quilln; An-N^ 126)Hence, itisfortheperson^ppedorstrudc 
to do the same to the person who has done it. retitmtng Uke for like; 
a slf^for a slap and a striitejbr a strike, in the same spot and with 
the same tooi or a similar one^ This makes it so dose to achieve the 
prescribed equaiity in qi0i reasombly and legally as a discretionary 
puni^tment void of tran^ressicn and anything rdated to ft TTds is 
the opinion derived from Ihe guidance ofAllalA Messet^ (PBUH) 
and the Rightly-guided Caliphs, the analogical deduction, and the 
texts containing the opinions oflmdm Ajpnad" 

Endnotes 

1 Al-Eukhari (2703) [5/37fi] and Mashm (43S0) [6/164]. 
2lbiiMa;ah (2637) (3/273). 

3 Aba D&wdd (4537) [4/438]. 

4 See the footnote of M r-Rawd Al-Mmhi ' " [7/22 1 ]. 

5 See: "il^Ai'Muqi in [l/294j. 



Qisds When a Group 
Kills an Individual 



When a group of people preineditatedly and wrangtuUy kills an individuai^ 
the whole group is to be killed in gi£a£ according to the most preponderant 
opinion adopted by the Muslim scholars (may Allah have mercy on them J „ 
Tills opinion is based on flie general mevnlng of Ihe Qui^anic vme in vriiidi 
Allah, Exited be He dayK 

'i^yw whd have hcUfvn^ pracribed for you is legal nsHtekm 
for Aofff mardend*** And fiiere is far you in legal reMbution 
[savhigcf] OfOU of understanding, that you may 

bwomer^Oeoiu,' (Qur'^ Al-B^ab; 17S-179) 

The aforementioned opinion is also the one unanimously maintained 
by the Prophet's Companions. To illustrate^ Sa id Ibnul-Musayyab reported 
that 'Umar Ibnul-KhaUab (may Allah be pleased with him) had killed seven 
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men of tlic people ofSaiia iiLruti ibuLLun tor killing oi^e man. 'Umarsaid: "If 
ail the people of Siina had mUd to^^ter in killing him^ I irtwW ft<(vc IMed 
^tem aU in ^i(£^"' tt is also stated diat odier Companions were of the sam« 
opii^n, and th^ would kill a group gf people in iFetribtrtion for killing one 
person; there was none who disagreed with diem, so there was a consensus 
on this Juristic view. 

Ill this respect, the great M^isfim scholar Ibnul-Qayyim {may Allah have 
imiX-Y on him) iisid: "'Use Coinpauhua nf!d the majority of faqjhs ummniously 
agree on ike ruling that a ^roitp of people art; to be kilted (in retribution) pr killif^g 
one person^ thcugh it may appear to contradict the basic prindpte of qisAs, namely 
Sixving t^Ums. Hwy mmtOain so as not to kt tke non-c^pltcation of the qis&s to a 
group of murderers he ^pretext for further conspiracy to shed bi^od'*^ 

Moreover, Ibn Kusbd (Averroes) said: "The wisdom behind the apphmtion 
of die qisA^for murder is to avoid furthermunkras $tat€d in (fe QwriJjt TkaSt if 
a group of conspirators Is not killed in ittribution for killing an individual, people 
will band together ii; killing. Another refjson is that retaliation and deterrence 
are not attained except througii killing all the murderers (in qisds}!'^ 

In this ]-t-yard, a group of murderers f.^ killt-cl for killing an individual 
provided th^ iictit>ii of each meanber of ihid ijroiip is fatal It^ otlier iv<.ir(.]y, to 
kill them all in qi^Ai, it is a condition that all of them have participated in 
killii^ the victtra, and that the deed of eadi one of them has been enough 
to cause death if done separaitety, so eadh of them is considered a separate 
murderer. Even if the deed of each one of them is not separately fetal and ihey 
have worked together In killing the victim, the qisaE^ namely killing them all, 
is obligator/, as the indirect actions of Rome of tliein have supported the direct 
actions of the restj resultir^ in th^ murder. Similarly, if a person ii forced by 
someone to kill anothei^ it i* obligatory to apply the qi^ds. for murder to both 
of them (Le. to kill b<i4)))> the murderer and the one who compiled him to do 
It, provided the conditions for the validity of fulfdling the qi0i are met. Thi^ 
is because the murderer meant to preserve his o-Lvn life by killing another, and 
the one who has compelled him to do it has beei: ttiL^ instigator and direct 
cause of certain deadi. However, if the murder is committed by a ininor or 
an insane person dog to th« order of someone, only the hWer^ who has ^ven 
tht order, k to be killed in qis^. This is because die muiderer has just been a 
tool used by such a person, so the qi^u^ is to be applied only to him as the red 
cause of the murderj not to the one used as a tool. Likewise, if the murderer is a 
legally accountable person (i.e. adult and sane) but unaware of the prohibitioti 
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of killing, such as those brought up in non-Islamic countries, the qisds is to 
be appUed only tO the instigator, it is not to be applied to the perpetrator due 
to his ignorance of ihs {H^ohlbition of kU£iig> so the qisAi is applied to the 
real cause of the murder, narady the instigator. On the other hand, if the one 
ordered to mu rder is a legaJJy accountable persoa and aware of the prdhibirion 
of Icilling, then the qisas is to be applied to him as welln as he has committed 
the murder without right. In this regard, the Prophet (PBUH) says, "No person 
is to be obeyed in a mmer of disobedience to the Creator"^ This is the rule to 
fbIlow> v^ther ^e accessory is a ruler^ a master or whoever Morecmu^ the 
one who enjoins m<h deeds of disobedience to Allah should be discretionaiily 
punished according to what the Im^m of Muslims (the ruler or the one in 
authority! judges. This is because such an accessory is considered to have 
commilted an act of disobedience to Allah, so he has to receive a discrelionary 
punishment as a mean* of deterTence^ 

FurthermQire» if two persons conspired and premeditatedly killed someone 
unju&tly and one of the two does not meet tfie conditions far the application 
of the qis^ it is to be ^plied only to the other one who meets them (i.e. he 
is to be killed in qisds), as he has participated in a murder intentionally and 
wrongfully. That is, the qisas for murder, namely capital punishments is not to 
be applied to his partner due to the absence of the conditions obligating the 
qi^^ on him, not due to absence of the reason for the qisds. Accordingly, the 
ipsh. i£ to be applied to the one vAio meets the conditions obi ig^ting it In this 
connecdoAt if someone holds a person ^ someone ebe to kill, the killer is to 
be killed In 4jfi4i. and the other, who ha& held the victiin him. Is to be given 
life imprisonmeuL 

The ruling applied to the group killing an individual I& the same ruling 
applied in the case of i nj u ries to parts of the body an d wotinds caused by a group 
to an individual. To clarify, if a group of people participates in damaging or 
cutting off a part of the body of a person or wounding him, the qi^di [namely a 
similar hii|my) is applied to every member of the group, provided their actions 
in the cHiiiie ftre undistinguished iima one anotiier. For eicample^ if they put 
a piece of iron on the hand of a person and begin to press heavily on it until 
his hand is cut off, then the hands of them all are to be cut off in qi^^i^ This is 
baaed on the feet that two witnesses came to 'Ali Ibn AbCiliilib (may Allah be 
pleased with hmi) and testified against someone that he had stoletL Thereupon, 
' All ordered to amputate the hands of the thief (as a prescribed punishment). 
After that, they (the two witnesses) came to hiaa along with another person 
and said, "This is the real thiet as wt were wrong concerning the first one." 
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'All Ibii Abu Jaiib rejected their testimon}' concernir^ the second man and 
obligated ihetn to pay anii][demnitytothcfiist,»aadsudtbtha^ '^lihcft^it 
ytfu had intentiotttttfy Ustified t^inst theftrstt I would have an^uttUed your 
hands."*^ (This narration is related by Al-BukhSri in a mu'aUaq* foim and 
idated by others as well] This incident indicates that the qisds, namely cutting 
their hands off, would have been applied if they had intentionally testified 
against the man. This is also supported by analogical deduction regarding the 
case when a group of people kills an individual, in which case the qisd^ is 
kilting the muideim. The is estimated according to the consequence 
of the of^isci whether the consequence is death or a tninor result Hiis i& 
because the resulting effect of an offense is the actual crime. To illustrate, if 
someone cuts off a fm^^r of another, i^nd the wound causes other fingers or 
the entire hand to be cut off (due to gangrene for ejcample), then the similar 
hand of the offender is to be cut off in qi§Aiy not just a fmger. Moreover, if the 
injury spreads to the rest of the body until it causes the de^ of the vlctinO) the 
perpetrator is to be killed in qisfis. for murder. 

It is iiii^ieniaissible to apply the qisits. fot »n injury ora wound befoceit heals 
to verifythat there u no furdier damage. This is due to the fidd&h namnted by 
J3J3ir (may Allah be plea^ with him) In which he said: 

"A jntrn -Mts mtmded and he wanted ^sAa to he applied to the 
offender However, the Prophet (FBUH) forbade applying qisd^ to 
£he ctdprit until the wounded person was n^otfy recovered"^ 

(Related by Ad-D^qu£nl $ind other compilers of ijeuMi) 

This is surety in the best interest of the victim^ as it verifies that the wound 
will neither affect the ftmctkm of ally other part of the body nor cause death. 
Therefore, if the daimer opposes this ruling and exacts the qisds before he 
wholly recovers^ and then his wound spreads and affects another part of the 
body* he has no right to seek any kind oiqis^ for the effects of the injury, 1 n th is 
regard, ' Amr Itm Shn'ayb, on the authority of his father and his grandfiither 
respectively narrated: 

"A mm stabbed ano^ieT in his htee wi^ a hom, so itijt*red man 
came to ifte Prophet (PBUH) and said, *I want t<t apply rfw tpsAi 
(i.e. to cause the offender an equal injufyX The Prophet (PBUH) 
said to him, 'Only when yen are recovered.' Then the mm came 
again (before recovery) and said, 7 want ft> appfy the qiioiy' Sot the 
Messenger of Allah (PBUH) enabled him to execute the qisA^ After 
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that, the man came to the Prophet and said, 'O Messenger of Allah! 
[am limping.' Thereupon, the Prophet (PBUH) sdid, I forbade you 
(to apply the qiioi until you verify you are wkolfy recovered) but you 
disobeyed met so AUah disgraced youM tkusyyouhavemri^ttoask 
for qiidsfor the lameness that afflicted you' Then the Messenger of 
Allah (PBUH) forbade executing qis^ for (>J^ries until the injured 
person was completely recovered! 

(Related by Imim Ajuimd and Ad-Diraqutni) 

Hereby, Muslims come to know the virtues of their Shart^ah {IslatnlcLaw) 
and realize the perfect justice and the broad mercy it encompasses. True are 
the Words of Allah, Exalced be He. Who saysi 

"And the V/ord of your Lord has been fulfilled in truth and 
injustice. None can alt^r His Wordst and He is the Hearingt 
the Knowing" (Qur'anr Al-An'Sm: 115) 

SO: woe to those who replace the sacred SkarVah with unjust, innovated) 
defective, imperfect Laws. Allah) Bxatted be He, s&ys about such people and 
their innavaited laws: 

''...Wivtdted^isfi>r0iewroi^do€rvasanexdiange," 

(Qur^:Al-Kahfi 50) 

Ail pr^e be to Allah, Lord of the Worlds. 
Endnotes 

1 Abdur RazzSqt 13075) 19M7S] find Ad-DaraqiitJil (3427) [3/1421. 

2 Set tht fDotnotfi of "Ar-lUw^ Al-Murbi [71 LftCj . 
3Sec 'BidayatAl-MupahfiTiZim). 

4 Urn AM Shaybah (33706) [&f^% Al-Bukharl (7257) [ly/m], and Muslim (4742) [6/4301 

5 Ad-Daraqutnl (55fil) 15/L2S] and Al-Bukhari 1 12/232]. 

6 Mu 'ailaq (Suspended) Uf^iit^' It is the hadith, the bc^irLning of ivhose cKain of trahS- 

misfilcKi has ooe or more successive narrators missii^ even until the end of the chain 

of transmissicm. 

7 Ad'DikraqutJii (5092) 13/71) and Al-Bayhaqi(I6L12) 18/117]. 
& Ad-DlnqutD! (5091) [3/711 sod M-Bsfh&i^ imi5) [«/ll«]. 



Diyah (Blood Money) 



Diysh (blood money) is the money paid by the offender to the victim or 
his legal representative as legal cE>iiLp€JQS<atLOJi. 

Its Rnlii^ 

Diyah (blood money) is obligatory according to Allah's Book, theQur'an, 
the Swinoft (Ftophetic l^adition) and tlie ciQQ^^ 
Exalted be He^ soys: 

believing slave and a compensation payment [diyah] presented 

li^oreovcr» it is stated in a sflt^ hfu^ tlut the Prophet (PBUH) Bitys: 

He whose relative is m urdered h as to choose one of two ways; eiChef 

to accept the diyah (blood money) or exscute the qis^" 

(Related by the Group of Compikrs t^HftdWi) 
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Hence t the iiiji^/i is obligatory to be paid by whoever kills a person directly^ 
5udi as hitting a person or running uvtr him by a car. The same appUcii when 
one is A ca.u53itive factor in tdDii^ another, such as digging a hole <m the road 
or Uoddnf it wittk^& Btone caiislikg ttnodier^ death, v^tether the victim is a 
l^luslim, Dhiinr^ (me ofa people are not Muslim^ ene^^ 
people ei^^g^|!^^pe«oetreat}rwlthMu«Uin«» This Ik because Allah, Enhcd 

"ww^And if he wtaftmn a pwple wftb ivlioni you futve a treafy 
- Ilu» a eoH^etttatlmpt^mait pratnted to hisftm^. " 

(Qur'an:A[i-Ni8C:92) 
Diyah (filood Money) for Premeditated Murder 

Tf the murder 18 intentionally Lominitte4the diyah is tO be paid from the 

killers own maneyi as the original rule states that the compensation for an 
offense is obligatory to be paid by the offender. In this regard^ Ai'Muwa£lkq 
IbnQud^mabsaid: 

"^Mttsiifn <idioiiifS tirtatihnotn^ly agree that the diyah for pretneditated 
murder is obiigutory to be uiki^njnm the murdci-er:> wealth according 
totheorigimlruk, not to be paid by the perpetrator's agnate relatives. 
ASak Exalted be He, says^ '...And no bearer ef burdens wlU beer 
Hie biuden afa»oOur.,f (Qiu^ Al-An'flm: 164)'' 

flawerci; this original rule - thai the tUyah is to be paid trom the pei^ 
petrator's own money - is iiiafi|ilicab^e in the case of manslaughter. This ]& 

because cases of manslaughter recurrently happen and the ainount of diyah 
for killing a human being is very^arge. Thus, it would be iinfoir if the offender 
had lo pay it aloner Therefore, wisdom necessitates that such a large amount 
of diyah is to be paid by the offender's agnate relatives as a means of lielpiug 
and supporting the offender and a way- trfiriieving him w his cape i>efc^^ 
HoweveTj in the case of plrel^editatEd ravrde^ tl^e jnurderer has no excuse for 
his crime, so he deserves no commutation of penalty' rather, killing him us 
(jfsds (legal retribution) is applicable to him. Yet, if the pre meditator murderer 
is pardoned by the deceased's fainiiy or legal representatives, i.e. they decide 
not to kill him in retaliation, he is txi be burdened by paying the dtyah alone, 
wlthoutbis rdadTc^ support, as a mcanfi of ivdeemirigbisli& Tha&i tlic diytJi 
becomes oUlgatcry for hiin to pa^ just Hlx the obligatkm of pay^ 
fordanu^. 



Diyak for Quasi-premeditated Murder and Manslaughter 



The ^>^inthese twci i$ tobepaidby tlie perpetratsi^s 
lb illustrate, AM Huraymh (may Allah be pleased with him) narrated; 

ivomenfram frfw tribe ijf) Hudht^lfbt^with eadt o^and 
one ofthm HU 0te other wiii a stone that killed both her and the 

jktus she carries. The kiUer's agnate reintives and those of the victim 
submitted their case to the Propiiei (PBUH) who judged that the diyah 

jbr the fetus was a male orjemak slave, and that jor the murdered 
womanwastobepaidby^murdmr^agiutterdatrves." 

(Rel^d by Al-BukhSrt and Mtuslim) 

ThhhiiidUh indicates thAlihs diyah hi: q^asL-premedita^ed murder is to be 
paid by the femily of the offender. 

Concerning the diyah foi manslaughter, Ibniil-Miuidhir said: 

"All thejuristk scholars, on whose rulings we rely, unanimously agree 
that the diyah (bbod money) for manslaugfiter is to be paid by the 
agnate relatives of the perpetrator"^ 

Moreover, Al-Muwaf^q said; 

"We are not acquainted with any disagreement among scholars on 
the fact thai it (i.e. the diyah for manshughter) is to be paid by the 
agnate r^atives of the perpetrtitorf* 

The same ruling also applies to the cases similar to manslaughterj such 
as on someone while asleep and kOling him, digging 3 weU or a hole 
excessively where someone fidls therein at^ dies, and suchlike cases. 

However, the diyah is not required when killing is the result of legally 
peimissible matters, such as discipline and the iJke^ For example, if a man 
kills hia wife or son while disc^lining thetn, or if a rukr kills any of hifi 
subjects whil^ disciplining him^ there is no diyah imposed on the killer. This 
is because discipline is a legally permissible deed, provided the killer has not 
been excessive nor has he transgressed the customary limits while disciplining 
them, Otlii£rwlse» if there is eaccessiveness or transgression and death is the 
result, then the diyah is to be paid. 

In this concern, if disciplining ^ pregnant woman causes her aboftionj the 
perpetrator \r to pay the diyah for killing the fetus^ namely giving a male or 
female slave as e^ah. This i^ due to the t!^fth recorded in the Tvm Sf^ttfl^' 
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which states that the Prophet (PBUH) gave the judgment that a male or female 
siave IS to be given as the diyah for causing a woman's abortioa . This iS the 
opinion adopted by the majority of scholars. 

It may happen that someone scares a pregnant woman that causes her 
abortkin* as idieth a mighty ruler Aummoos hef Of vikm an m«iny of hers 
turns people of h%h of authority agdnst her. h\ such cases, the doef is liable 
for the diyak for killing the fetus, as the doer Is the mail* Cause for itfi death. To 
exemplify, 'Umar Ibnul-KhaJJ&h* the great Muslim Caliph, sent for a woman 
who&e husband was absent and there were some people who used to visit her. 
Thereupon, she said: 

"Woe to me! Why does ' Umar actidfor niRf" On her way to Umar, 
being scared at the idea of meeting him, she suffered from the tkroti 
ofdiildbir^ tmdgavebiTih to a male baby whojsist cried twice and 
died. 'UrmiT asked some of ^ Prophets Compardonscdfoutihe 
judgment cortcerning &ii5 incident and some of them said to him, 
Yhere is no blame on you cnncernrng that (i.e. you are not guilty)' 
Thereupon, ^AU Ibn Abu Taiib (may Aiiah be pleased with him) said. 
If they say that to satisfy you, then they are not sincere to you. You 
are to pay the diyah (blood money) for the baby, as you. have scared 
her (by sumtnomrtg h^} sc ^ gave bir^ to him untim^* 

Furthermorei whoever orders a legally accountable person to descend a 
well, diinb atrce. cirthelilt*, afldtlmtperson fells down and dies irfiile fulfilling 
the order, liie former is not liable for any diyah > as he has done him neither 
wrongdoing nor transgression. Yet, if the victim is not a LegaUy accountable 
person, then the person who has ordered him is liable for the diyah, as he 
is the cause of the victim's death. In addition^ if a person hires someone to 
descend a well or dunb a tree for eicaniple and that hired person dies during 
perfbrmingthe task, thehirer will notbe liable for any diyah, as there is neith^ 
transgre&sion nor assault on his part Similarly, whoever hires someone to dig 
hirn a well in his house and the hired person dies due ro an accidental colUpse 
not caused by anyone, the hirer will not be liable tor anything, as there is no 
transgresEion on his part. 

Henccj we realize to what extent Islam takes an interest in the preservation 
of lives and the |n:evention of bloodshed* NeverthelesSi caielessness and 
negligence have become so widespread nowadays that some people drive 
heedlessly and recWessly endangering their lives as well as the hves of others. 
Many an innocenl soul i& destroyed a& a result of such heedlessness! Nowadays^ 
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the df^aCh of an entire group of people or a whnli; fyiiiily cjt^n isimply be caused 
at the hands ol a youU: d riving his car reckiessly and irrespoiis I bly withou t the 
least consideration of the consequences. Unfijttunatdf, th« parents of sudi 
heedi^ youth and teens ma7be the cause of such tragedies, m they buy them 
luxurious cars as if urging them to destnn innocent lives. In this way^ such 
parents give their children fiUrtI weapont^ Ui play with, playiiifi with the lives of 
innocent peopJe, causing tliejn panic as well. 

Tho5e people hiive to fear Allah concerning the way they bring L]p their 
children in their best interest, safeguarding their lives and the lives of others* 
Moreover, those in authodty haw to deter iriioever deserviES deterrence to 
guarantee safety, security, and stability, hi Allah may make authority the 
means of a more powerful deterrent - to some people - than the teachings 
oftheQur*4n. 

Endnotes 



1 Dhimmi: A fre« tion-MusLunliviiiginaiidundertheprotecti^ofui Idamic state. 

3 See: "Al-Ijmd "' (p. 74). 
4See:"jltMt<sftjir (12/21). 

5 The Two Sfihths: the Two Authentic Books of vM-lVikluif] tiiid MLidim. 

6 Al-Bukhari (7317) [13/365] and <6740) [12/30J and Muslim (4373) 16/179] and 
(4366) [6/176]. 

7 Abdur-Raz£lq (18010) [9/45a]> 
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Amounts of Diyah 
(Blood Money) 



An amount of diyah differs on basknf Tslam, freedom , gen den and whether 
the murdered hunifiii is existent or still a fetus. The greatest amount of diyah 
is the amount paid for killing a Muslim free mani it is a thousand mthq^k^ 
of goldj twelve thousand dirhams (Islamic dirhanis of which every ten equal 
seven mthqdh of goLd),^ a hundi^ cameU, two hundred C0W9» or two thouMiKl 
sheep. This is according to the MdUh related by AhflDlwild on the authoilcyof 
J&bir (may Allah be pleased with him) that goes: 

TTie Messei^erofABah (^BUH) gave jud^mt ehaf diyeih to 
be paid 1^ ihosc possessing camds is one hu ndred camdsj by ^lose 
possessing cows is two hundred COWS* attdby those possessing ^t^p 
is two thousand sheep"^ 
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111 addition, Mk rim ah reported on tin? iiLitlioriiy nnl>Ji 'Abbas: 
"A mini waikiiL'ii and theMesssngcy ofAlliih (PBiJH )Siive judgment 
that the diyah to be paid was twelve tliousartd dirhams.' ' 
(Related by AbO DMd and Ibn M^iah) 

Moreover, it is stated in the letter the Prophet fPBUH) gave to ' Amr Ibn Hii?.m;^ 

"One thousand dinars are to be paid (as diytih) by the people 
possessing gotd."* 

(Related by An- Nasal) 

Schoiars disagree as to which of the aforementioned types shauld be 
r^arded as the original type of diyah, i.e. the su£5dsit one. In other vords, 
tliey disagree regardingwhi(± type die guardian of akilt^ 
accept if the diyah is paid in. Accordi ng to some scholars, tlie victim's guardian 
is obi iged to accept whatever type of rh e above- men l ioned diyah , regardless of 
whether the guardian Is originaiiy a possesscu: of that type or not, as long as 
the payer ha& fulfilled his obligation. A second oirinion, vrfiich is tfie judgment 
maintained by the majority of scholars, stipulates that only camels ^rc the main 
type to be paid as diyah . Th ey base their (pinion on the foliowiiig two bfl^^- 
the Prophet (PBUHJ syid; 

"(The diyah) for (kiUing) a beikvingsmd (te. p^Tsen) is one hundred 

camels" 

And: 

"Vcvily, the diyah far qmsi-premeditated murder is one hundred 

camels." 

Abu D^wCd dso rclaicd thiir Unijir Itinul-Khatt^ (may Allah be plea5^ 
v«th him) once delivered a :;e] ini>j"i and said: 

"Camels have iyecorne deat,'' so he decreed that th^ diyah to be paid 
by those possessing gold is ofje thousand dim rs, " by those possessing 
silver twdve Ik^usands, by thpse passessinig cows two hundred 
cowst by ^tose possessing sheep two ^umsarid ^teep, and by those 
possessing ^irments two hundmi garmerrs!"^ 

Since the Messenger of Allah (PBUH) was Jiti ict concerning the payment 
of camels as diyah m cases of premeditated murder and was lenient in this 
r^ard in cases of man^aughten then camels are the original type to be paid 
as diydlii Lhis is al^ the opinion upon which scholars unanimously agreed. In 
fac^ ikis [;i ihc prcpntideram opinion in thi&rcj^iird, jitairdin^ lo which the other 
aforementioned types of diyah are subsidiary and dependent on e&timation. 
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In cases of premeditated and qu3si-preine<iirated murders, the diyah of 
camds, which are one himdred cameU, are paid exactly by being diTided into 
four parts; twenty five one-year-Hcsid sh^-cameU* twenty five two-]pear-old she- 
camds, twenty five three- year-old she-catnelai and twenty five four-year-old 
she camels^ That is according to the followii^ narration of Az-Zuhri on the 
authority of As Sa'ib Ibn Yazid, who said: 

"During the lifetime of the Messenger of Allah (PBUH), the diyah 
was divided into quarters: tH>enty five one-year-old she-camels, 
twenty five two-year-old she-cam^ twenty five three-year-old 
she-camels, and twenty five fiiwr-year^ld she-cameh." 

SOt if the payer of diyah pays it in this &^oa, the guardian of the murdered 
person is obl^ed to accept it Moreover, the payer can pay tiie value of each of 
the four groups of camels accordii^ to thdr estimated price if he lik^, 

regards manslaughter^ the d^fi^ is not that stricu the hundred caind$ 
are divided into five groups: twenry one- year-old she-camels* twenty two-year- 
old she-camels, twenty three-year- old she-camels, twenty four-year-old she- 
camelsj and twenty one-year-old he- camels, or the value of these five groups 
according to their estimated price. 

The diyah to be paid for killing a free man of the People of the Scripture 
(the Jews and the Christlanfi) equ^ half the diyah paid for killing a Muslim* 
be he a Dhimmtf one of a people who are not Muslims' enemies, or one of a 

people engaged in a peace treaty with Muslims. This ruling is based on the 
following hadUh narrated by ' Amr Ibn Shu' ^y^ on the authority of hi« Either 
and his grandfatlier respectively: 

"The Messenger of Allah (PBUH) gave judgment that the diyah for 
(killing one of) the People of the Scripture is half the diyah paid for 

(Related by Imam Ahmad, Abu [Hwudn and uther compilers of Uadith) 

The diyah paid for killing a magus is eight hundred Islamic dirhams^ [of 
which every ten equal seven mithqAh of gold), be he a DhimmU'' one ot 3 
people ^0 arc not Muslims' enemies, or one of a people engaged in a peace 
treaty with Muslims. This judgment is based on the following marfu ' (traceable) 
hadith reported by Ibn 'Adiyy on the authority of 'Uqbah Ibn 'Amir (may 
Allah be pleased with him) that the Prophet (PBUH) said: 

"The diyah paid for killing a Magi Is eight hundred dirhams!'^^ 
Thi& is the opinion maintained by most fichohu^. 
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The diyah paid for kiULng a female Jew, Christian* Magi, or Pagan is half 
the diyah paM hi their makd, just like tKe diyah paid for killing a Mo^lm 
woman is half the dsyak paid fbir kilUiig a Mudim m^n, Ibiml-Maiidlilr sttid 
ifl this ccmfiectioii^ 'ScholaTs umninuntsly agree thO: ihe diyah ptUdfi>rfdlUng a 

Muslim womim equals half the diyah paid for killing a Muslim man. It is stated 
in the letter the Prophet (PBUH) gave to 'Amr Ibtt Hazm: "The diytih paid for 
killirtg a wemm is half th£ diyah paid for kiiOng a. man."^ 

The great Muslim schoEai Ibnul-Qoyyim (may Allah have mercy on him] said: 

'^otnen are not equai to rrjen and are not as beneficial as men are. 
Men cm assume religious o^ces^ assume guardianships^ observe 
night watching, perprm the duty of jihdd (f^htmg in the Cause 
of Allah)i establish civilizations, perform crafts indispensable for 
human life> protect their people and preserve religion, unlike womenr 
Hencs, the diyah paid for killing a woman is not equal to that paid 
for killing a mm. Since womm are not equal to men, the Irfm^pvcr'* 
rendered a womati^ diyah half a matits diyah.*" 

In cases of wounds^ the diyah of a woman is equal to that of a man as long as 
the legal amount to be paid is le^ than the tiiiid of the d^rah isx minider. Hiis 
is based on tbe maifil ' hadith narrated by 'Amr Ibn Shu'ayb on the authority 
of his MhxT and his grand&ther respectively; the Prophet (PBUH) saidi 

*The diyah (indemnity for a wound) of a woman is equal to that 
of a man unless it does not reach a ^ird of tfte diy^ (blood 

This badS0i wib rehced hy An-NaA and the rulii^ therein vm staled a$ 
SuTsnak {Prophetic TVadition) by Sa'ld Ihnul-MuMyyab. 

Ihnul-Qayylin also said: 

"Although Abu Hamfah, Ash-Shdft t and others disagree with that 
ruling, maitjtaining that the diyah of a yfoman ishalf^tqfa man 
in da cases^ the Sunnah is more deservir^ to heftMowed. |£ in cases 
of wounds^ a woman ispttidka^oflhediyi^, ie., hd^amar^kd^h 

for a simihr wound, it will be too ^Jtife to compensate an a^icted 
wmanr Therefore, in cases of wounds, a yeoman's diyah (indemnity) 
is equal to that of a man as long as it does not reach third of the 
man*s diyah (blood money) paid in case of murder. A woman's diyah 
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i$ made equal to that of a man, not half of it, as long as it i$ (ess than 
the third of the amount of the man's diyah m case ofmurdeft ^o that 
a Mfoman may he compensated sufficientiyr For this same reason^ the 
diyah paid for killing a fetus^ nude tyrjemtkj is the same becmise 
the diyah of a fetus is already so Utile, The sftme ruling <m fetuses is 
appUed to ^ vah£ of diyah a m?mri^ wound as long as it does 
not reach one third of the murCs ^yahfbr a murderf" 

The diyah fbf a $erfb equal Ms/her woith> be the aerf a male or a female, 
a child or aduh> with no majdmiim amocmt, as long It does not exceed 
lI free man*s diyah, as scholars unanimously agree. However, Ahmad, MSlik, 
Ash-Shafi t, and Abu YQsuf maLiitain that a serf's diyah is equal his/her worth, 
even if it exceeds the diyah of a free man. 

If a pregnant woman is assaulted and she has suffered abortioiii as a result, 
the diyah for the de&d fetus> be it male or female, is a ghurraK which is a child 
male or female serf whose value is estimated as five camels. Ihis is according 
to the kadith narrated by AbCi Hiu-ayrah (may Allah be pleased with him) 
that states: 

"The Messenger of Allah (PBUH) gave the judgment that a ghurrak 
is to be given (as diyah) for an abortion cdse of a woman from (the 
tribe of) Bona Ls^^r" 

(Related by Al-Bakhari and Muslim). 

According to the majority of scholars, that ghurrah (the serf or the five 
camels), which equals one tenth of the diyah (blood money) paid for killing 
a womaA) is inherited by the dead felus' legal heirs, because it is the diyah for 
its murder 

Endnotes 

L MMiqAl: A standard measiire that equals 4^5 grams 

2 A dirham of silver equals 1.975 g^^msofsilveri 

3 Abu DiwCid (4544) [4/441j. 

4 Aba Dftwad (4546) [4/443], At-lTrmidhS (1352} T4/121, Au-Nasfil (4*07) [4/4l3l> and 
ibnMajah (2629) 13/2&3J. 

5 The Prophet (PB UH) ordered that this letter be written and given to " Amr Ibn ildim 
to deliver it to th^ peoiple of Yeouiii. 
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6 Di nar: A n old A rah Cfti n that cqaek 4^5 grains cf gdd 

TAbaDiwfid [4/441J. 

S An-Nastt (nos 4868-4872) [4/428-430] . 

9 A dlrhitm of silver equals 2.97^ ^ranis of silver, 

10 Mithi^fli^ A f.lna^i\rd mcjs jre lhat L■q^l^^l^ '1.2[> f^rams. 

1 i Dhimmi: A free nun-Musliiri living, in and uader the pintection of an [slaiuic State. 
12 Abfl mwU (4583) [4/459]. At-rimiidhj (1417) (4/2S]. An-Nasdn (482fl) [4/414], 

and Ibn Mijah [2544) l3/27fil. 
J 3 Al-Bayhaql Ln his "Afi-Sw^au ' (16544) ia/176]. At-Tirmidhi (4/261, and M-Bayh^ 

Cl6S3a) [8/175]. 

] 4 The La>^iver of the; Shan ' ah { IjJaiinic I .aw) i j A Ll3h» Bxallzd be He^ the term tan also rtfef 
to the Proi?Let ( PBUH ) as he never ordauiud bu t what was revealed to llifli by AlialL 

15 Seej 'rlsm At-Mwaqi in" [2/149] and ''Zadut-Ma'dd" [m05\. 

16 Aii-N(i^<4ai9) [4/414]. 

17 See: ".r^r^fjt ,^^-Mvi7!ijr;tt" [2/148-149]. 

1 S Al-BLkMri (6740) and Ao- Nasi'i (4S2 1 ). 



CHAPTER 




Diyah (Indemnity) for Body 
Organs^ Senses and Functions 



First; Diyah (Iitdetnnity) for Organs 

Some scholars aver that there are forty-five organs in the human body. 
Some of these organs are unique^ others are in pairs, and sonie are more than 
two parts. If a unique orgaJii Such as the nose* the txmgue, oe ths male organ, 
is damped, diyah (indemnitjr) Sat it equals the diyah (blood money) paid if 
the injured person was murdered. Therefore, the amount o( diyah is estimated 
on the previously defined basis. Vi-hether the injured person is nnale or femfile, 
free or a siave> Muslim or not. This is because damaging a sole organ that Allah 
hioA ct^eated unique damages the entire fimctian of that organ. This is y/bsst 
makes it suuilar to murder hence deservhrig dfyah equal to that paid in cases 
of murder as agreed upon by all scholars. It is staled in the letter the Prophet 
(FfiUH) gave to Amr Ibn IjU^m: 



"The maleorgun (ijcut off or wholly damaged) ttecessitat&s the 
total amount of diyah (btood money); and (similariy) the nose, 
if cut off or wholly damaged, necessitates the total amount of 
diyah; and (similarly) the tongue necessitates the total amount 
ofdfyah." 

(Related by Ahinad, An-NasSi i, and deemed s.ahih { authentic) h^dtth 
by Alitmd, Ibn £ilbban» Al-H^klm^ md Al-B^haqt) 

As for the body organs exisEing in pairs^ they arCj for example, the eyes, 
the eais>, the hps, the jaws, the breasts, the hands, the arms, the legs, and the 
testidles. If the pair of orgam is damaged, the total amount of diyah is to be 
paid; if one of them is damaged, half the d^tah is to be paid, because their 
importance lies in their function, aesthetic value, And the £act tihat there Are 
only two of them in the body. Al-MuwafiGaq said diat there ^fm not a dagle 
scholar dis^rced on that nding'. 

It is steted in the letter the Prophet (PBUH) gave to ^ Amr Ibn Bmn; 

"The nose, if cut off or wholly damagedi necessitates tht total 
amomt of diyah (blood momy)i and ($imiUtriy) the tongue 

(if cut off or wholly damaged) necessitates the total amount of 
diyah; and (Fimilarly) the lips nece^^^it^te the total nmoant of 
diyali; and (sisiiilarly) ilh^ icstides necc^.^ilate the total amount 
of diyah; and (similarly) the backbone necessitates the total 
ajnount ofdiyaki and (similarly) the eyes necessitate the total 
amount of diyah; and (stmilarfy) one leg necessitates htdf the 
total amount of diyah." 

Hhi ^ Abdni-Batr (may Allah have mercy on him) $Bid> ^TTx Utter written 
(by the Prophet) to 'Amr Ibn Hazttt is wdl-kncrAm to schoUtrs, Its contents are 
agreed upan^ with a few exceptions,"^ 

As for the human body orgiins con^siiaig of th^ee parts, if tiie Ihree are 
damaged, the total amount ot diyah (blood money) is to be paid, and if one i^ 
damaged, one third of the diyah is to be paid, and so on. For example, a nose 
consists of three parts, namely two nostrils and the cartilage that separates 
them^ the diyah is divided among the three of them. 

Regarding the body organs consisting of four part5> i f th e four are damaged, 
the total amount of diyah (blood money) is to be paid, if only one of the four 
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oi^^ns is damaged^ one- fourth of the diyah is to be paid. The four eyelids are 
an example of such oigaas^ if the four eydlds are damagedi the total amount of 
^ryo/iktobepaid, Tbisisti«c«iise the eyelids hove an ae^tlietk: ^ue and an 
important fiinctioti, as they cover the eyes and protect them ag^nst hot ami 
cold weathers So^ a quarter of the total amount of diyaA is to be paid if one of 
them i£ damaged, and so on. 

If the ten fingos or the ten toes are cut off^ the total amount of cityoji is 
to be paid. The indemnity for each finger Or tOe equals one-tenth of the total 
amount of diyt^. Ibn AbbAa ninated (in a marf^' that the Prophet 

(PBUH) said: 

"The indemnity to be paid in case the fingers or tht ttfes are cut off 
is equal; ten catneh for each finger or toe!" 

(Related and deemed Sflh^ (authentic) by At-'Hnnidlii) 

Al-BuMiM also related on the authority of Ibn 'Abbft£ that the Prophet 
CPBUH)said^ 

'This and that (re^ening to the little flng^ and the ^mb) are the 
same (concemirtg the due diyah)!^ 

Those two non^tions diow thM it is oblatory to pay the ir)^ (ii^^ 
in case of damaging (or cutting off) any of the fir^fers or the toes; one-tentfi of 
the total ^raoKmtddiyah is to be paid for each. 

Hie ^yak (indcomity) for each knucklebone of a fo^er or a toe is one- 
tiiird of a tenth of the total amount otdiyah (approadmately 3.3%). Since each 
finger has three knuckiebones, the diyah for each finger is divided amoi^ the 
three knucklebones. Similarly, since a thumb has only two knucklebones, (he | 
diyi^ ibr each i^ half the tenth of tht total amount of diyah (ie. 5%), and the 
same applies to &e toes. 

I 

The diyoh for each tooth is half the tenth of the total amount <i{ diyah, i,e.> | 
five camels. In a marju" hfldithi. 'Amr Ibniiazm narrated that the Prophet ; 
(PBUH) said: 

"Five amteU are to he paid (as indemnity) for a tooth.' 

(Rdatedby An-Nas^*i) 

Al-Muwffaq commented. "There is no disagreement among scholars on the 
jilct that the indemnity far each tooth is five camds."^ 
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Second: Diyah (Indemnity) for Fimdions 

The word functions" here refers to the Jfiinctions of the afbicnuntioned 
organs, such as hearing, $i^t, smell speech, movement, etiU due to the hO. 
that each oi^n has a specific fUnctiom. ThuSn the four senses, namdy hearii^ 
sight, smell, find ra^ret are among the body functions. If any one of them 
is damaged, the iota! amount o( diyah is to be paid in compensation. "The 
majority of scholars agree that the total amouHf of diyah is to be paid if the sense 
qf hearit^ is dGnu^ed,'^ said Ibmul-Mimdhir. Al-Muwti£^ also said, "Users is 
jw juristic disagreement on the oMigatian ofpt^ing Hie total amount of diyah in 
compensation jor damaging someone's sense ofheoFingf It is stated in the letter 
tine Prophet (PBUHJ gave to ' Amr Ibii bazm: 

*nw total amount of diyah is to he paid for damagir^ someon^s 
sense ofstttell" 

During the reign of Umar Ibnul-KhanSb (may Allah be pleased wth him)» 
a man beat another until the latter lost his hearingn sight, sWty, and hij ability 
to copulate. As a resu It, ' Um ar pa ssed ti judgment th at four amounts of the total 
amount diyah were to be paid to that man (i.e. his guardian). It is i^oteworthy 
that none of the Companions objected to that judgment passed hy Uraar, 

The total amount of diyah is to be paid for each of these functions, inch 
as damaging someone s faculty of speech, power of reasoi^ ability to walk, 
ability to eat, ability to copulate, ability to control urinatiE^ or excreting This 
is because each of these fiinctions i» of a great benefit for num that it could not 
be compensated. 

Damagh^ the hair of the &ur parts of the body (namdy tiie hair of the 
head the beard, the eyebrows, and the eyelashes) obligates paying the total 

amount oi diyah [blood money) in compensation for each. If one eyebrow is 
damaged, h^ilf the total amount of diyah is to be paid. If the hair of one line of 
the eyelashes is damaged, a quarter of the total amount of diyah is to be paid, 
because (he diyah is divided among th e fou r lines of eyelashes. 

This draws attention to the fact that Islam greatly respects atld honors a 
man's braid. This is irfiy damaging a beard necessita ces the payment of the total 
amount of diyah. A man's beard is deified than|:£ to its function, aesthetic 
value, and the solemnity it gh^ to one^ i^p«arance. The Messenger of Allah 
(PBUH) enjoined Muslims to grow their beards and groom them welL He 
(PBUH) prohibited Muslim* from shaving their beards or cutting them short 
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Therefore, woe to those who transgress by shavi n g the t r btardsi they ih us copy 
ihe appearance of women, disbelieving people and hypocrites, and give up 
their manlmes* to efifemlnacf. This is why a poet said: 

"M£^/^ al time^ oj'fnmihijfiktion 

May see what is ugly as perjectiotf 

Men who follow this attitude should come to reason, reconsider their 
conduct, and obey the Me^engerof A!kh {PBUH), who ordered Musliin men to 
grow their beards that Allah created for them as signs of beauty ^nd nunhness. 

Endnotes 

1 See the footnote in "Ar-RawdAl-Murbi '' [7/2571. 

2 S« the footnote in 'Ar-SawdAI-MurH '* [7/257]. 
3At-Timii(lh1[1395) 14/131. 

4Ai-Bykhari (6S95) (i2/2ao). 

5 See: "Ai-Mughnr (12/130) 
7 S«: "Al-Mu^r (12/1 15). 
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Diyah (Indemnity) for 
Wounds and Fractures 



Woimds 

Andent Arabs defljied ten kiiuU of iacc and head wounds; each of tbem 
has its own name ttud rulii^ concerning diyah (Indemnity'). 

1- Abrasloit: injury that causes Ihc skhi to be scraped without bleedii^ 

2- Sc4u:iflcatian: Injury that causes shallow cuts in the epidennis with 
Me bleeding, 

S-Flesh-cuttiog wound: Injury that causes both the epidermis and the 
flcA to be cat, but no* io deeply. 

4-Dcep flesh-cutting wound; Injury that causes the flesh to be deeply cuL 
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5- Noa-peilDSteoi]3 wound: Injury that causes the skin to be so deeply 
cut that it U about to reach the periosteum (the dense fibrous membrane 
coverii^ the sur^e of bones). 

These five kinds of wounds do not have fixed amounts of diyah stated 
by the Lav^ver. Rathra; is left to the estimation of tfie judge. 
fonsIL or the one in legal authority. 

6- Boiic-deariiig wound: Injury in which the wound js so deep that the 
bone Is uncovered Hie diyah for this wound is five camels, for 'Amr 
Ibn liaam narrated that the Prophet [PBUH) sdd: 

"Five cameis are to be paid (as indemnity) Jur a bone-t^earing wound," 

7- BoAe-breaking wound; Injurj^ in which the bone is both uncovered 
and broken. The iUyah for this kind of womid is ten cameh as 
maintained by Zarjpd nm Il){lbit (may Allah be pleased wi^ 

no one of the Prophetis Companions was known to bare questioned 
the verity of this ruling. 

ft*Boiie-bFeaki]ig-and-dlfih>catiiig wound: Injury in which the 
wound cause$ die bones to be unccxveredi bfolLen, and dislocated 
so that a bone would need to be both relocated and splinted. 
The diyah for such a wound is fifteen camels. It is stated in the 
letter written by the Prophet (PBUH) to 'Ami Ibn iiazm that he 
(PBUH) said; 

"Fifteen camels are to be paid (as indemnity) for a borte-br^aking-a»d- 
dislocatiiig wow id.'* 

9- Skiill-f racturing wound: Injury that reaches the outer cover of 

the brain. 

10- Brain wound: Injury in which the layer coveiii^ the brain i$ penetrstxd. 

The diyah (itidemnily) for the last two types of wounds equals one 
third of the total amount of diyah (blond money). This is berause 
'Amr Ibn Ha^m narrareti ihat the Prophet (PBUH) said, 

"One third oftlw u-fiah-aumnt of diyah (blood money) is to be paid (as 
indemnity) for a skuU-fracturing wound. " 

Since a brain wound h jiiore serinusi and can hardly be survived, no 
certain indemnity was specified for it as it usually leads to death. 
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For a wound that reaches the inner part ot the head (or the abdomeiu 
the head, the t>ad^ the chest the thirM etc)* one third of the total 
amount oidfyixh (blood money) is to be paid. It is stated in the letter 
grven by the Prophet (PBUH) to ' Amr Ibn Hazm. 

"Om third of the diyah (bkod money) is to be paid (as indemnity) Jbr 
the wound thai reaches tke inner part of the head*" 

'This is the opinUm maintauted by the maj&rtty qfschoUtrSt among them 
are the SdwUtrs of Medina, those ofKufa^ the Sdiolars cftifltH^, and 
Ihe Sdwhxrs of Interpretive Opinions."^ 

B- Fractures 

Por y broken rib. Ihyt a splint muld fix, the indemnity is one camel The 
indeiiijiily is also one camd tor each ot the two clavicles . It was narrated that 
'Umar Ibnul-KhaS&b (vasy Allah be pleased with him) said: 

"The diyah (indemnity) for (breaking) a rib is one camel\ The 
diyakfor a davide is one camd^ 

Howeverj if a rib or a davide does not heal propciiy, a juri$tic assembly is 
to be held to estimate the proper ijj^di to be paid. 

If an arm, foreann. thigh, leg, or wrist is broten and heals properly, the 
indemnity £>r it is two camels. Sa'td narrated on the authority of 'Amr Ibn 
Shu'ayb: 

* Am r Ibnul- 'As ( may Allah be pleased with him) wrote to ' Umar 
Ihnul-Khattdb asfcing him about the legai diyah (indemnity) Jbr a 
broken forcdrmr ^Utnnr answered him that the diyah jor it is two 
cameh, and four camels for breaking both forearms." 

in Litkliliont none nf ike Coitipanion^ disagreed on that ruling. \n cases 
of wounds and fractures tor which no certain sums of diyah (indemnity) are 
specified, audi as the spinal column and pubi^ the diyak i^ to be estimated by 
a juristic assembly or the judge. 

Al-Miiwa£Eaq (may Allah hsve mercy on him) said: 

"Thesoundapinion is ^tat there is no juristic estimation ( of indemnity) 
except in the five cases: a rih, any of the two clavideSy and any of 
the two forearms (as their indemnities are already specified). Indeed, 
estitnatipn is adopted only to determine the due amount of indsmni^ 
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for fractures oiher f^n the ajbmtmithned ones. According to kgal 
proofs, es^maiioti throng juristic flasmfciy (or 0ie judge) is ^igatory 
in such cases as adopted during re^ of^Umat,.!^ 

Sdidars maintain thaf an estimated sum of compoisation for a kind 
of a wound that afflicts a certain body part mu5t not exceed a fixed sum of 
compensation allocated for a more serion s wound in the sam e body part. Th at is 
to say, the amount of i ndem nity est imated by the judge to compensate ii v i c < i m 
for a wound less serious than a bone-clearing wound must not exceed the fixed 
indemnity paid in case of a bone-de^tring wound, which is five camek. 

If the victim completely recovers and suffers no complications, the diyah 
(indemnity) should be retroactively estimated on tiie basis of hi$ «t«te ivhile 
injured, v^hen his state is worth diy&h (indemiuty) and his life is eiukngered 
due to the effect of injury. 

Endnotes 

1 A!-BaT/haqr (16203) [8/144] and 'Abdlu^RaznJq (17S43) [9/314]. 

3 Clavide: A coUaibonc betwe«i the aihottlder «ad the neck on each aide of the body, 

4Ibn Abii Shaybah (2712^) [5/3fiO| and Abdur-Razzdq (17607) [9/367]. 

5 Ibn Aba Sliaybah (26946) [5/365] And Abdui-Razz^q (i757B) 

6 See: '^Al-Mughnr (12/16&). 



Expiation for Murder 



Ext^dtion 1« a coverEige of and m Atonement £1^ 
In the Qiir^ Sunnoh (Piophetk llndi^ 
that expiation is an obl^atioiL Alldi, Exited 

'And new is U jbr a h^Uv^ to tdU a believer ext^t by 
Tnittakc And whoever kiUa a beiUver by mUtake - then the 

freeing of a heUeving slave and a compensation payment 
[dlyahj presented to his [i.e., the deceased*sj family [i$ 
required] unless they give [up their ri^t as aj charity. But if 
he [i-e., the deceased] was from a people at war with you and 
ht WM a b^tver then [otdyj the freeing of a bdievh^dav^ 
and if he woa from a peopU wtA whom you ham a treaty 
- then a compensation payment presented to htsfamify and 
the freeing of a. btlitving alava. And whoever dove not find 
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[one or catmot^ord to buy one] - then {instead}} a fast for 
hwmonUtAc^Ssecittiwlyf {seekingj acceptunce of repentance 
JromJ^^^ And AUah U tver KmrwUig and WJseJ* 

(Quj^:Aii-NM:92). 

Aba DSwiid and An-Nflsfl related that the Messenger of Allah (PBUH) 
$aid fegardrng a muxderer: 

'^Fnee a sla^e for him (i.e., for the murderer) so that AUah would, 
free for each part af his body (the freed sUn/e's body) a part of Ike 
murderer's from the Heilfirc!' 

Expiation is an obligation only in cases of manslaughter and quasi- 
prexneditated mmdex. On the other hand, no expiation is enjoined for 
premeditated murder^ for Allah says: 

"But whoever kills a believer intentionally - his recompense 
is wherein he wiRMdeetemtdfy, artdAUahhashecmne 
ot^ryiAdAMMMdhasewrsedhtmandhas proofed fitr him 
agreatpimishmetttr {Qurte An-Nislf: 93) 

There is nothing regarding ea^iation mentioned in this case. 

It was also related that Suwayd Ibnu^^^ftmit had intentionally murdered 
a man> and the Messenger of Allah (PBUH) commanded that he should 
be killed and did not obligate expiation in his case, AlsOi when ' Amr Ibn 
Umayyah Ad fiamrl intentionally murdered two meiij the Messenger of 
Allah (PBUH) ordered diyah (blood moil^} to be paid to thdr Idrtblks^ 
and did ask ^ Amr Ibn Umayyah to make any exp»tkni. The wisdom bdiind 
expiation is the alleviation of the sin, as manfiUughter in most cases results 
from inattentiveness, u nl ike the major sin of premeditated murder, wh ich is 
too grave to be alleviated by expiation. 

Shaykhul' Islam Ibn Taymiyah [may Allah have mercy on him) said: 

'*No eapiation is enjoined for premedUaU'd nuirder, nor is it for 
perjury. And this is not commutation of the penalty to he applied to 
the sinner^ 

Moreover, Muwaffaqud-Din Ibn Qudamah et al. maintain that: 

"ManslaughtsT can neither be classified asap rohibittd no r perm issible 
act, fot it is just Uke the case of a murder committed by a demented 
person. Hoivever, sinceit (mwtslou^ter) causes the e3p(ry af& h^mlon 
stMd, whidi enjoys a state cf sanctity and preser^fatiofty expiation 
hecmnes cbligatffry in this case.. 
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According to the abovCj the wisdom behind the prescription of expiation 
for manslaughter lies in two points: 

First: Miinslaughter is always the result of the murderers negligence and 
inattentiveiiess. 

Second: Expiation i$ enjoined due to the sanctity of the human soul 
exterminated. 

As for premeditate murder^ there is no eqdation called ibr in suth a caset 
BS expiation cannot alleviate such a grave sin, Never1liele$$} re^rse, repentance, 

and giving oneself up to the authorities for retaJiation, assuage a murderer's 
sin. Hence, hii duty toward* Allah will be fulfilled through repenlancCt and 
that towards the victims guardians through retaliation, unless they grant him 
forgiveness. Only the right of the victim mnains unfulfilled and Allah vrauld 
compensate him in the way He pleases. This is the opinion maintaiued by Ibnui- 
Qayyim in this regard, as staled in his Al-Jt^w^ihul-Kdfi {The Sugkient Atiswer)\ 

A person who commits manslaughter against any inviolable soul> even if 

it was that of a slavd a disbelie^'cr under a covenant with Muslims^ or a fetus 
dirough assaulting its mother, must expiate for it. Allah, Fxalted be He, sayK 

"..And whoever kills a believer by mistake then the freeing of 
a believing slave and a compensation payment [dtyak] presented 
to his [i.e.> the deceased'^} family [is required] uniess they give 
litp their H^as a] dtarity. But <^he [ue» ffte 4ec&aed] wa$from 
a people at war with you and he was a h^ever then [only] tfie 
freeing of a believing slave; and if he was from a people with whom 
you have a treaty - then a compensation payment (tresented to 
his family and the freeing of a beBcvhtgrhve^ And M^oeverdoes 
notfind [one orctumoti^S^ordto huyime] - Ihen [insteadh afa^t 
far two months consecutiveiyt [seeking] acceptance cf repentance 
fnm AUah, Atid AUah iteverKrwwing (md Wise" 

(Qur^: AnrNiaa': 92) 

SO: expiation is obHgatory in manslaughter whether the murderer commits 
it himself or with accdmpliceSj directly or indirectly as in cases of digging 
a big hole e:ccessively and carelessly, setting up a knife or a pointed thing 
somewhere, or committing any suchlike trespasses that result m someone^s 
death. Al-A4iiwa£Eaq said: 

"jEoch of £h« accojrqfUces (in mansiau^tter) is abided to es^iate for it, 
as maintained by most scholars, among them are MAlik, A^-Sh^ " % 
and aU Scholars of Interpretive Opiwons." 
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According to the general meaning of the aforementioned verse, expiation 
for manslaughter is an obligation on the murderer with no exception, even if 
he was a minor, an insane person, or a slave. 

Hie manner of eicpiation for manslaughter is freeing a believing Muslim 
slave, oi^ if one carmot afford eman<^aitioii, observing fast for two months 
coosecutivdy. It 1$ worth mentioning heie that the feeding of an adequate 
number of underprivileged people is not a sufficient substitute for tii^ii^. 
So, if the murderer is unable to fast^ his obligation of expiation will remain 
unfulfilled, rhis 15 because Allah does not mention any substitute for expiation 
in the verses and fiie availabilft^ of altemativ« expiation depends on legal tei£t$, 
not on analogical deduction. 

In ca$e th« kUter in manslau^iter is an insane person or a minoir his 
guardian is obliged to a slave on hin behalf This is because none of them is 
qualified to observe &sting» nor is it permissihle to observe festingon someone's 
behalf. Thus^ in case of manslaughtefn expiation is an obligatLon on these two 
intompetent persons (an insane person or ^ minor) because expiation h a 
pecuniary duty like diyah, or a pecuniary act of worship like Zakdh. 

Eipiation is necessitated for each manslaughter committed by the same 
person, just like the case with diyah {blood money). However, it is noteworthy 
that there are some cases in which ktiiii^ is permissiblei such as killing 
a trespasser* an apostaite: or an adulterer, in additlotci to killing in cases of 
retaliation, retribution, and self-defense. In such cases, no expiation is called 
for> because there would be no sanctity for the murdered souL 

It is important 10 point oist that people nowada]^ disregard the expiation 
for manslaughter, although many are ki lied in car accidents. It usually happens 
thatperp^aators ofmanalai:^tei are reluctant to observe fasting, especially if 
they have to ^iate foir more than one accident of manskughter Hence, ihesi 
duty of expiation reniaiiis unfulfilled. Moreotver, It has become common that 
the families of the ma^nslaughter perpetrfitors do not pay or even share in the 
legal diyah^ and those who share in it regard it as a voluntary act of chariry. 
It is no wonder then that some perpetrators of manslaughter a&k for charity 
in order to be able to pay the expiatory money, whidi lunders the fulfillment 
of such a religions obligatian out of Igaorance of such rel^ous nilii^ On 
the other hand, some swindlers may claim they are uader debt to pay their 
expiatory money so that they would unjustly get charity. Such frauds might 
even support their lies with illegal, forged, or outdated documents, so they 
must be severely deterred. 



Endnotes 



1 See: ''Majmu'ul-FatawA" (13! UO), 

2 See Ibmil-Qayyim Jn his "Al-faw^ul-KaJT {The Su^cimt Answer) (p. 3^-350). 
3See;'A^Mttfhnr[10/39]. 



Qasdmah (Compurgation) 



Qasdmah (compurgation) refers to a number of OQthi taken to clear sonie- 
one from the accosatioEi of nnudehng an iimocenl person. Such proceduie of 
taking oatli is to be fblkwed yfhm the body of a murdered person i£ found, the 
identity of his murderer is not known, and someone In particular i& £u£pected 

Evidence from the Sunnek and the consensus of juristtc scholars proves 
the authenticity of this practkE, It h r^*t«d in tli« TWo £(^&s on the authority 
of Saiil Ibn Abu Hathmahj 

"Both ^Abdullah Ibn Sahl and Mufmyyisah Ibn Mas^ud set forward 
to Khnybar. Then, Muhayyhah found ^Abdullah ibn Sahl while the 
latter was bleeding profusely, Mutiiiyyi^h said to the Jews there, 
Tou have murdered khn! They said, 'No.' Then^ (when 'AbduMh's 
rdatives went and informed AHM ^^ssenger,) the Messet^er of 
Allah (PBUH) said to them 'Would you take an oath (that the 
Jews did U) <md be deservir^ of your idnsman's diyM* (In another 
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naTralion^ he (PBUH) said to them, 'Can you provide a proof?*) 
When they said they could nou ihe Messenger of Allah (PBUH) 

('AhduUdh*s relatives} r^ied, fjow can we take an oath Wnfe we 
witnmed nothing?' The Messenger ofAUah (PBUH) then su^es^. 
Then the Jev^s are to dear themselves (from the chaTge) by taking 
fifty oaths* They ( AbduMh's rekttives) said^ 'How can we tntst d\e 
oaths of a disbelieving people (referring to the ]ews)^' Finaliy, (to put 
anmitQ^ dispute), ^Messenger of Allah (PBUH) ordered 0tat 
a hunted comd^ shoiM he paid (to the victinik faOcs) ss i^ydt for 
the murdered.'* 

Hub ka^th is an evid^ice that qas^hrmh U a l^al pn>cetee in W»m 
and that it is an independent part of SahrVi^ (Islamic law) and one of lilt 
|)triiid|)ilefi of leg^ ruLii^ which pardcuiarize geneiai proofed 

The Conditions for Qasdmah (Compurgation) 
1- Enmity 

One of the most important conditions for qas&mah is the existence 
of manifest hostiJity between the victim and the suspect, lite the case with 
vindictive tribes or individuals leading to likely suspicion. The kinfolks of 
die victiitt are then entitled to taifi the oafli* of anyone Aey suspect, evi^ if 
they wefe not eyewitnesses of the crime. Sluykhtil-Isl4m Ibtk l^EymfyBh (may 
AUah have mercy on him) maintains that hostility (borne by the suspect to 
the victim) is not the only factor considered in the case, but there are other 
aspects that make the accusation likelier to be vaUd, such as a group of people's 
departure from a <:ertain place le^vio|^ a killed person behind, the testimony of 
Incompetent witn^sses...et& 

Imaju Alyimd said: 

*7 resort to qasdmah if there is same inadequate testimonyi if there 
is a good reason for the accusalion, if there is hostility (between the 
su^ect and ^ victiml otffih^ suspe^ is nvMouspr tomnMng 
sudi a murder^ 

Slu^duit-lil&mlbii'niyiiitydta commented on this sayinigi 

"^m&m Ahnutd mentioned fbw reas<ms (for resoriing to t^tsianahh 
the presence of witnesses whose testanor^ is inadequate due to in- 
con^etence, the eicistencecf a g^od reason for ^accusatitmM such as 



a group of people's departure from a certain place le&ving the vtcttm 
behiruL th£ presence of hostiiity bet)veen the suspect and the victim^ 
or the suspects notorUmsrtessfor committing murder. And these are 
sound reasorts." 

Ibmil-Qayylm (may Allah have mercy on him) also said: 

"These are the best bases of compurgation, as they rely on the 
<^fp(iTent signs th&tsiipport the plaintiff's allegation and^ acconimgly, 
it becomes permissibk for the plaintiff to take oa^. Thejudge in this 
case is enttiledt or rather oMi^it^ to enti^ thepkint^- in ftes case 
the victim's nearest kinfolk- to retaliation or diyah, even ihou^ the 
judge knows the plain tiff is not tin eye witness of the crime" 

The victim's kiitfblks, however, must not take oaths unless they are nearly 
certain of their allegation On the other hsnd, the judge must preach the 
victim's kinfolk on the punishment awaiting those who commit perjury. 

2- Legal Accountability 

Among the conditions for iiashnah is that the suspect must be le;gaUy 
accoiin^le; allegation cannot be made again^ a child or an io$0ne person, 

3- Availability 

It is a condition that the suspect must be able to have committed tlie: 
murder. Hence, if the suspect has been far from the crime scene at the time 
when it has been committed, the allegation Is rejected 

The Way Qas^mah (Compurgation) is Made 

If the previously Jiientioned conditions are fulfilled^ the plaintiffs* the 
victim's kinfolkSi are asl^ed to take fifty oaths thai they believe a particular 
person committed the murder. The share of each of them in the number of 
oftthfi should be equal to their $hare in the victim'^ inheritance. The accused 
pmm must be present durii^ ti^ taking of oathK. If ^victin^^ inheritms 
abstain from taking the fifty oaths or from completing ihemn the accused is 
asked to take fifty oaths that he is innocent, provided that the plaintiffs accept 
his taking of oaths* If the accused person completes the fifty oathSi then he 
is denned innocent I^iweviei; if the plaintiff not agree to the accused 
persoii^ taking of oaths, the judge must order die djryoA to be paid from die 
Public Ti^asury This is because when the Ansar refused to let the Jews take 
oaths, as mentioned abovc^ the Messenger of Allah (PBUU) ordered the diyah 
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to be paid from the Public Treasury, a* there is no longer any means of proving 
the guilt of the accused, so that the murder of the innocent victim would not 
be uncompensated. 

Scholars disagree r^arding the legal consequence of a valid process of 
qasdttti^ If its conditions are fulfilled and the guardiam of the victim hatve 
taken tiie fifty oaths. Howevei; the aound c^inloti U that If the conditions 
of retaliation are fjlfilled^ the accused person 15 tO be killed in ^1^^ This is 
hecaufle the Prophet (P£UH) said: 

"Ifjyfy fTten of you take oaths against a matt of them ( that he 
is believed to be guUty)^ he will be delivered to you (to exect4te 
retaliation)!*^ 

Heuce^ taking oaths replaces, or is rergarded a*, an evidence* 

Afi regards the legal consequence of a valid process of coEnftuigatioiu the 
great scholar Ibnvl-QfKyyim said: 

"Mere aliegation is not sufficient for any liabilities to fallow. If an 
allegaiion is based on presumptions such as notoriety and manifest 
hostility, the legislator allows this allegation to be supported via the 
process of taking fifty oaths, far it is most unlikefy fifty men would 
Uf^ly accuse an innocent man t>f murder. Vie hioSUt that states, 
*7f people are granted fH^flf they duitn) m basis of their claim, they 
would claim the lives and properties of persons, but the oath must 

taken by the defendant..."^ does not contmdkt the oath-taking 
process whatsoever, but it stresses that a tnere claim is not enough for 
getting the right of retctUattonrr' 

Scholars have the opinion tiial if a person d ies as a result of over- cro wdedness 
on tfie/umu 'oh (Friday) Prayer or during performing tawdf (circumambulating 
the Ka'bah), his dsyah is to be paid from the Public Treasory, They base their 
opinion on the following narration: A man had been killed on the Day of 
'Arafah (the ninth of Dhul-Hijjah) during Hajj (Pilgrimage) ag a result of 
over crowdednesfi. His kinfolks v/enl to Caliph 'Umai Ibnul-Khattab and he 
told them they had to prove who had murdered him. All Ibn Abu Xalit) was 
present and he said to ' Unuv 

"0 Commander of the Believers! A Muslim's blood must be soon 
atrt^msitted. It is either to find out who murdered him or to pay 
Ms diyahfrom 6ie treasury!' 



Qiapcer 10: Qjuiw^h (C{j]ii[>LirgHni<)n) ^1^3 

Endnotes 



1 Al Bufchari (6142] [i0;65«l and Muslim (4318) [6/146]. 

2 See: " Al-imiyar^t Ai-Flt^tyyc^'' [p. 425]. 

3 Muslim (4319) 16/14?]. 

4 A]-&ulc]iart (4S5Z) [8/2£S] anJ Mudim (4445) [6/229]. 



X:PRESCRIBE 
PUNISHMEN 




Hudud (Prescribed Punishments) 



Hudiid are the presciibed pimishments legally decreed to be executed 
vtbffji certain sins aie committed in order to fo±id recomniittii^ tbem. Hie 
origin of the legality of these prescribwi punishments is the Noble Qur^, the 
Sumah (Prophetic Tradition) and the concensus of Muslim schoiais. 

SbsTkhnl-IaUm Ibn Ihymtyah (may Allah have mocy on him) said: 

''The prescribed punMiments stem from the mercy to all cmtUwes 

and doing y^hatever is good for thertu Tkus^ he who executes 
such punishments should have the intention of doiftg good and 
showing mercy to those on whom they are imposed^ Just like the 
father who jeets to discipline his son or 0te doctor who to 
cure apatientT^ 

The vrisdom behind ordaining the prescribed piuiishments is that they fire 
means of deterrence, resti"aijitj and purification from sins. They are ordained 
to fulfill the Rvgbt» of Allah, Exalted b« He* in the first placeii and then for 
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the benefit of the Muslim community. Allah> Exalted be He» has made these 
punishments incumbent upon those who commit crimes stemming from 
weakit^e^'i^l^tuman tuture. Thus, such pnsciibed pumshments are in 
the best int^p^ df humankind in tiiis world as wdl as in the Hereafter, lb 
illustrate, the a^^irs of any £tttte do not settle except through having restraints^ 
deterrents, and punishments to be imposed on criminals. Throngh applying 
these punishments, the disobedient people and outlaws are deterred, the 
obedient and law-abiding people feel safe, justice is established on earthy and 
people fied secure with regard to their souU, honors and properties. This can 
be seen in the societies Afit apply liie punishments prescribed by Allah, where 
security^ stability, and welfare are achieved In a way that none can deny. In 
contrast to this sire the societies that dispense wfth the punish orients prescribed 
by Allah on the pretext that such punishments are savage and incompatible 
with modern civilization. Ihust, these communities are deprived of this divine 
justice achieved through these prescr^ied punishments and the virtues of 
security and stability they maintain. Whatever arms and high technology 
such straying communities have> it avails them nothing until they apply the 
punishments prescribed by Allah for the benefit of His servants. This is because 
human societies cannot be ruled only by power and technology) but they 
are to be nded by die Law of Allah and prescribed punidiinents; power 
and technology can only serve as means to execute these legal punishments^ 
prorvided they are properly used. 

How cauld those deviatli^ peopk describe the pmsishmeiits prescribed 
by AUah as being savage while in reality they represent divine meiTcy to all 
humankind? How could they regaid those divine decrees as savage while 
not regarding the wrongdoing done by criminals as savage, though they^, the 
criminals, liorrify safe people, harm the innocents and disturb social peace and 
stability? Ij:! ^t, this is the real sav;igi^r) ^ the one who shovra mercy toward 
such criminals is more im|u£t and more bsve^ than the criimnals dsemaelvK. 
So regrettably^ when minds are spoiled ^nd morality vanishes, people see Vh^hat 
is ri^t wrong and vice versa. In this regard, a poet says, 

"For a sore eye^ sunU^t might look obscure 

And for a sore tottguit water mi^ taste rm^pure" 

It b lin|}^nu]s&ible to execute a prescribed punishment on a culprit unless 
the followli^ two conditions are m^t: 

Hie first condition; i^ that the culprit must be a legally accountable 
person* Le. sane and adult for the Prophet (FBUH) said: 
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"There are three (persons) whose acHom m not recorded: A minor 
un^ he readtes puhert)^ a hmoHc Knta he regjt^s his reason^ and 
a sieger until he awakes!* 

(KeUted by the CompUei^ dSunan and others) 

Since none of the (ictS of worship is obligatory upon such persons, they 
are more entitled to he eic«oi|ited from legal punishm^ts, for they ate already 
legally unaccountable persons^ In addition to the fm that legal penalties are 
inapplicable in case of suspicion. 

The BecQtid conditioiu is ^t a culprit must be aware of the prohibiticin 
of the act he has committed; otherwise, the presciibed punishment is 
inapplicable. This is because ' Umar Ibnul-Khattab, Uthm^n Ibn AfiSLn, and 
' Ali Ibn AbQ Blib (may Allah be pleased with them all) maintained: 

"No prescribed punishment is to be executed except on him who is 
aware of it (i.e. ayvare that his deed entaih such a punishmenL"^ 

That opinion of theirs was not rejected by any of the Companions, atid Al- 
Mifwaffiiq Ibn Qod^ah said, "This is opiniort of the majority of scholars!' 

When diese conditions are met by the culprit who commits & crime that 
incurs a prescribed punishment, then it is to be carried out by the fudge (or his 
deputy). The Prophet (PBUH) used to execute the prescribed punishments and 
so did the Rightly-guided Caliphs, In addition, it happened that the Prophet 
(PBUH) appointed a person to execute a prescribed pcmi^iinent on his bdial^ 
afi he (PBUH) once said to Unays (in a certain incident): 

"0 Unaysl Goto^ wife of to man and ^she cot^esse$ ftfutf 
has €ommtUed adultery), iten stone her to death!* 

Moreover, he (PBUH) ordered that MA'iz was to be stoned to death and 
he (PBUH) did not witness him beti^ 8tOfled^ The Prophet (PBUH) alw said 
concerning a thie£ 

^'Take him atid cut his hand off. . .** 

As the prescribed punishment needs ^tihddt and because there is a risk of 
transgressing during its execution, it must be undertaken by the judge or his 
deputy so as to guarantee complete justice during execution. This should be 
the way to follow, whether the prescribed punishment concerns violating one 
of the Rights of Allah) as in the case of zfn^ (adultery or fo^mcation)^ or a right 
of a human being, as In the case of fal^ accusation of zjM, 



Sheikh Taqyyud-DIn Ibn Taymiyah (may Allah have mercy on him) said: 



"The limits whose vhJaSivuihn;.^ mil only affect certaw peopkarecatkd 
'the Limits of AUah' and 'the Rights of Allah, such as banditry, theft, 
and zinA Tftis also applies to runt^gptMc properties, etiJiowmentSf 
and heiptests that are not made to spea^ted peapk. Sudi Umits are 
atttong the most itr^ortant n^^rs of any state^ so ^ is die duty tenders 
to pMf^ut them and execute the punishments for vioiating diem even 
if without any claimants, and testimonirs are to be accepted even if 
without any daiinants as tveU. Moreover, the prescribed punishments 
are to be executed without t any distinction between the honorable and 
&a mecou or Ike m igh ly and the wafc. , ."^ 

It is imperraissibk to execute prescribed punish merits in the mosque. 
Rathet; they are to be executed outside it* for Hakim Qm Hiz&m (may Allah be 
pleased with him) narrated: 

"The Messenger of Allah (PBUH) forbade executing qisds (legal 
retributionX reciting poetrj^ or executing prescribed punishments 
(tudM) in the mosque f 

The poetry meant in thia l^dtth h the immoral one. 

Ill addiliojn, one is prohibited to intercede lo prevent executing a prescribed 
pimMiment after it has reached the judge, and it \& aho prohjbited ibr 1ho«e 
in authority to accept any intercession in this concern. This is because the 
Prophet (PBUH) SiOd: 

*|f anyone's intercession hinders the execution, of one of the 
punishments prescribed byAUah, then he has opposed AUah in what 
He has ordained."' 

Moreover, the Prophet (PBUH) said to the one who wanted to pardon a thief 

'Why did you not do that b^ore brining him to mef^ 

Shsfkhvt'Mim Ibn Taymiyah (may Allah have mercy on him) said: 

^'Itisprohibited to suipayidexeciHitig a prescribedpunishment whether 
by an intercession, a gift, or anything of the kind. And U is already 
prohibited to intarcede in a crime ^tenttdls a prescribed pumshment. 
Whoever stops executing it (i. e. the prescribed pmishment) for any of 
such reasons - though he is able to execute it - upon him is the curse 
of Aliah, the angeis, and aii mankinds altogether!^ 



Ibn Taymiyah added: 

"It !c tmpcrms^ihh to get money from a thief an adulterer, 
a drunk, a bmdit^ or the like, to stop executing a prescribed 
purashment, whejiwr 0ti$ money is paid to tfw treasury or to any 
other person. Such numey is deemed iU-gotten and evU, soif^ 
one in authority accepts It, ^ten he is considered to he committing 
two evil deeds; the first is preventing the execution of a prescribed 
pumshment, cifid the second is tdkiu^ ilf-^ottai money Thus, such 
a person (who accepts such a hrshc) iilxiiuions what is ohliji^ntory 
and does what is prohibited. It is unanimously agreed that the 
property taken (as a bribe) from an adulterer^ a thfe)^ a drunk, a 
bandit, and their Ukes, to stop exeadittg a prescribed ptmishmetO; 
is evil and ill-gotten money, and it is amfff^ the most evil things 
that spoil Mtii^Hut.^* affnirs. It aho ctiuses the violabiiity of the 
one in authority^ iiis di^^n^spect m the hearts of people^ and the 
diminishment of his power" 

This is becmse nothing can stop crinnes and safeguard the society against 
their evils bur the esrablishment of the prescribed punishments against 
perpetrators. However, replacing the legal punishments with mere fines, 
iiiq>risoiimeiit» or suchlike innovated posilive puni^mientSp lends only to 
corruption injtmicei atxd spread of evil 

0\xr faqths (sdiolarsaflslaniic Juiispnidence) state that the crimes for*wtddi 
eKecuting ihe prescribed punishments U oblatory arc five: Zind (adultery or 

fornicalion)j thefu btinditryj drinking intoxicants, and false accu^tion ofzin^* 
As far crimes othei" than these five, the)^ just entail discretionary punishmentSi 
as will be cxpiainctl later if Atlah wilh. They also maintiTin that the severest 
lashing is that executed as a punishment for fornicatloJi, tiien that Ibr false 
accosadonofzirul, v^ieieasthelashli^fordrinldii^ i« les$ severe, 

and the least is tfaat executed as a discieUonarypunishinenL This Is because 
Allah, Bialted be He, stresses that the punishment for in particular must 
be severe; Allali says* 

^.„and do not he taken hy pity far them in the religion li.e. law] 
i^Allah..." (Qui'an: An-Nur: 2) 

Whatever sin lesf^ than fornication in grievousness is to be less with regard 
to the number of hi ."^l 1 cs» for no other entailing » puuiihiiient by lafihlng is 
to be graver than fornication. 
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FurthermorCj^^j/is maintain thai if the offender dies during the execution 
of a prescribed punishment^ the executer will be liable for nothing, for he has 
been carryii^ out the punishment prescribed by Allah, in the way ordahied 
by Allah, Exalted be He. and enjoined by His Messenger (PBUH)» However, 
if the executer exceeds the legal way of execution that the one being punished 
dies, the former becomes liable for diyah. In this case, the death of the one 
being punished has been the result ot the transgression of tlie executer, so the 
case becamra sbaillar to murder rather than a proscribed punishment Thus, 
the executer becomes li^k to pay the diyah; this ophiion is maintained by 
Al-Muwaffeq (may Allah have mercy on him) who said, 'We do not know any 
jitristk disitgreement on this ruling." 

Endnotes 

I $66 the fo&tnole in "Ai'-Rawd/il-Miirhi [7/3001. ^ 
2 ' Abdw-Razzaq ( 1 3 544) [7/4031, ( 1 [7/405 1 , and ( 1 3 644 ) [7/403] and Al-BayhaqT 
(17065) [8/4151. 

3 A l-Butdifljl [68 1 5) [ 1 2/ ] 47] and Mtislim (43%) [li^ 1 931 ■ 

4 An-Nasa '1(4892)14/4381- 

5 See: "^hk^'ul-Fca^' (2B/297). 

6 Abu Davp'ijd (4490) [4/407 j. At-Tinnidhi (1405) [4/19] and Ibn Mtjah (2599) [3/248]. 

7 Abfl DSwCid 0591) [4/18] and Al-Bayhaqi 1 17617) [8^576}. 

5 Abfi Dtwfid (4394) lAf^&S[, An-Nasfil (4g93) [^438] and Ibm Kf ^ (2595) [3/246]. 

Sm: Majmu ui-FmSw^' (2S/398), 
\{i See: 'Mqmu ul-Faiaw^' [2&/302). 



Prescribed Punishments for Zind 



Faqths view that the j udge or his deputy must witness the erecutiQn of the 
puiusliment fiw zmd (adulteiy or fontication). In addition^ the execution mast 
be witnessed by some bdievers as well for Allah» Exalted be He, says: 

*. ,.Aii4 Ut a group cf fA« hdteimrs wHness ^t^patdaktmnt'' 

(Qathn: An-Ntin 2) 

Zind h one of the most grievous crimes, and the cases of zind differ in 
^ degree of immorality, sinfulness, and u^iness. To lUtiitrEtte, having sexual 
intercourse with a married woman, coramitting incest, and having senial 
intercourse with one's neighbor's wife are the most ^ievous types of zin&. 

Moreover, zina is a mf^or sin rts it results in abominable con^quenc- 

es such as lineal ditiflrray and confusion Mirtt lend to disconneclion and 
n^ist;omniunication among people and to their Ijck of mutual support in 
righteousness. It also causes the corruption and destruction of all aspects 
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of huTMn life. Due to such grievous consequences of zind^ Allah ► Exalted 
be He, hajs prescribed a severe punisihment for adultery, namely storing 
to death, or Ushitig and banishment in case of fomicatiaii. Such severe 
punishments are decreed as means of deterrence and avoidance of the 
resulting moral and social diseases that afflict society. That is why the 
Lawgiver of Shari ah firmly prohibited committing zindi Allah, Exalted 
be HCt &ays, 

"Atui do not iip^roach uniawjul sexual intercourse.^ Indeed, it is 
everanhtmioraIityttHd1$tiHia$away!' (Qur^ Al-Isrtf; 32) 

Therefore, AlMi has prescribed severe punlshmeiils for committing the 
sin afzind. 

Faqlhs define zinA as follows: It is the committli^ of illegal sexual 
intercourse In the vs^pna or the anus, [bo Ruahd (Averrogs) said: 

'Tt is ev&y sexual intettottrse ^tat hapipera in my drcumstmces 
other than valid marria^ or what may be ^um^t as marria^ or 

with ones stave girl. TTiis is unnuiwozisly agreed upon by Muslim 
scholars, but they hav£ disagreed ot\ wlK'Sher what may be thought as 
marriage can prevent executing die prescribed punishment or not."^ 

Tf the perpetralor of i\k^i\\ sexual intercourse^ male or female^ is married 
and legally major {le. it the c&se is adultery), he/she is to be stoned to death. 
Hus i* the (^rijiion mdntained by ike men of peligbu* knovdedge of the 
Prophet^ Companions, the Successors of the Companions, and those who 
feUowed them in the various Islamic states through different eras; none has 
disagreed on this opinion except the Kharijites", In iiddition to this, stoning 
to death as a legal punishment for adultery is stated in the Sitn»ah (Tradition) 
of the Messenger of Allah (PBUH), and clearly shown through the Prophetic 
sayii^ and actions that are recurrently narrated, Stonic^ the offender to 
death In case of adultery was also mentioned in the Noble Quran, then if 
was abrogated in wordini^ Imt ils ruling is still \'ii]kl It fiiid been stated in the 
following verse before it was abrogated; "And when an old man (i.e. a married 
man) oranold woman (i.e. a married woman) commits adultery, inevitably 
itoae each one of f&«m as a deterrent [ptmSdtmentJfiom AUoft. And AUah it 

Stonily to death in case of adultery is deaily stated in the Qurln (throu^ 
the aforementioned verse that was abrogated in wordii^ but not in ruLing)^ the 
recu rrent Sun mh, and the consensu s of Muslim scholars. However, the Kharij ites 
as well as some similar modern writers have dared to deny it, tollowing their 
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own de&Lte& and disregarding the prescribed legaJ rulings and the cun^ensus 
of Muslfm scholars. 

The mm suppysed to be mulman'* is the one who has already had sexual 
intercourse with his wife in lier vagina, whether she is Mualim or non-Muslim 
{it, a Christkn or a Jew), provided both the married coiqile are adult, 
and free, not ^ves. However^ if any of these conditions is not fulfilled in one 
of the two spouses^ then the st^ of not fulfilied 

These conditions he summarized ^ £alli»vs: 

1 -The sexual intercourse must be done in the vagina. 

2- The sexud intercourse must be within a valid marriage. 

3- Both of the two Hpouses must beadull, Siuie, and tree persons. 

The married persoti is .singled out for stoning to death because he/she has 
already got married and become acquainted with abstinence from unlawM 
sexual intercourse and aware of the way to safeguard onesdf i^ainst auch 
prah^ited sexual a£&irs. Sudi a person is supposed to have known how to 
abstain fium comniittii^ adultery and consequently from suffering its legal 
punishment- Thus, there is no excuse for hira/hdj at all, lis s/he has been 
completely favored over single people (thraugh tnarriago). and whoever is 
&vored by Allah over others his guilt is more grievous, and thus such a person 
deserves to be punished more severely. 

If a legally accountable free person commits fornication while he/she is 
not in a state of ihsan (i.e. not married or previously niairried)i he/she is to be 
ladled a hundred lashes, as Allah, Exalted be He, says: 

"The [urontarkdj witman or [tmmarried} man found guilty of 
SRXuai intercourse - tosh each one them a hundred huhes,..** 

{Qur%n: An-N^ 2) 

Thus, the prescribed punishment lor adultery, which is stoning to death, 
is inapplicable in case of fomicatton, .vrfien one is not mufMan. Elathe& the 
offender of^Tmicationis to be lashed instead of beii^ stoned to dedih, as his/ 
her case involves a kind of excuse. rhus» the life of a fornicator is spared^ yet 
s/he is to be punished for his/her sin by hurting all hjs/her body through tile 
severest kind of lashing, Allah, Exalted be I s&ys: 



''...and da ntM be taken bypHyfor them in the religion [Le, law] 
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This means that there should be no mercy tDward fornicators concerning 
the esmitifln of the prcfio^d punljlioierit namely lashing. Moreover, Alkh, 
Bxalted'be He^ addresses the executer saym^ 

'^^Jfyau shtntid b^Heve inAUah and ^ Last Dt^.." 

(Qu/ftn; An-Nfir: 2) 

That is, there should be no mercy in such cases if the eiecuter is a true 
believer, as faith entails fimmess in the rd^ous affurs and excrtiag all efiEbrt 
to establish their rulings. 

It is authentically stated in the Suttnah of the Messenger of Allah (PBUH) 
that a fornicator is lobe banished for a year m addition to lashing him/her That 
i* because rt is related by At-Tirmidht and other compilers of Haifth that. 

"The Prophet (PBUH) executed the punishment of lashing and 
banishing (thefitrmaitor}^ and AbH Bakr executed pwaskment 
ofiashing and banishing, and(dso) Umar executed the punishment 
ofiashing and btmisiungi^ 

Moreover, the Prophet (PBUH) said: 

''When an unmarned male commits fornication wi^ an unmar- 
ried female (they should receive) a hundred lashes and banishment 

for a year 

If the adulterer is a slave, he is to be lashed fifty lashes, as Allah, EiaJted be 

He, says concerning female slaves: 

"...But once they are sheltered in marriage^ if they should 
annmri adultery, then for them is half the punishment for free 
[unmarried] mmen.," (Qur^: An-Nis4'r 25) 

There is no difference between male and female in this regard. The 
prescribed pumshment mentioned in the Qur^ is lashing. Stoning to death 
was also mentioned in the Qur'iin as the prescribed punishment jfbr adidtery, 
yel its wording was abrogated but its rultr^ is still in force. 

The puTifshment uf banishing is not to be executed on slaves> for it harms 
the interest of their masters. In addition, there is nothing mentioned in the 
St4Mruih stating that a slave should be banished in this case. The Prophet 
^PBUH) sdd concerning the esse of a salve giil who commit fbmkatioxi 
vdiile not being in a state of I.e. not sheltered in marriage: 

"If she commits fbrnkation, then hsh her, if she commits it again, 
then lash her again: and if she repeats it for (a third time), then lash 

her for (a third lime)...'^ 
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However, he (PBUH) did not mention banishment concerning the forni- 
cation of skves. 

The prescribed punbKment is not to be executed unless the case is void 
of fiuapidoti of zM {adultery or fomicatioii), for the Messenger of Allah 
(PBUH) said^ 

"Avert puni^ments in the case of suspicion as muck as you can!^ 

Thus, there is no prescribed punishment applicable to the one who has 
senid intercourse m foUowii^ caso: 

1 ■ If one has sexual intercourse with a woman mistakenly believing that 
she h his wife 

2' If one thinks ones marriage contract is valid while it is not 

3- If the validity of one's marriage is controversial 

4- If one is unaware of the prohibition of zind because of being a 
new convert to Islam or beii^ brought up somewhere avfay from 
Islamic states 

5- If one is forced to commit ^na 

Ibnul-Muodliir sai6i 

'M tit£ people r^^om hm^^e^ (scholars) Jrom whom we have 
derived knowledge unanimously agree that the execution of prescribed 
punishments should he averted in the case ofsuspkion."^ 

In fact, th is is an aspect of the easiness ar d len iency of Shari ' ah { Islamic Law), 
as suspicion indicates that the sirmer has committed the sin unintentionaJiy 
Allah^ Exalted be He, say^; 

*.*.And there is no blame upon you for that in which you have 
erred but [only for] what your hearts intended. And ever isAliah 
Forgiving and Mercxful" (Qur^: AI-Ahzib: 5) 

Among the conditions that obligate executing the prescribed punishment 
on the offender oSzinA \& that there must be certainty tiiat a/he has committed 
it Such certainty cannot be reached except through two ways: 

The flr&t way is that the offetider con^sses times that s/ht has 

committed zin^. This is due to the fact that Mk h Ibn Malik (may Allah be 
pleased with him) confessed to the Prophet (PBUH) four times that he had 
committed it after which the Prophet (PBUH) applied the legal puiUshment 
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to him^ he (PBUH) kept refraining trdm purushing him three timeSj until 
Md Viz confessed for the fourth time. If confessing less than four times had 
been i^jiougii to eiecute the putii^hmeut, th« Prophet (PBUH] would have 
executed it on htm at any of the three times ofconiession, 

Tht conlession U net dmned valid uiskss the offender declares that he;/ 
she has committed zind m plain words. If he/she does nc^ mention the sin 
of n'nd in the confers i on. then no punish m en c is applicable, as the offender 
might mean any pnihibited act of lust that does not entail a prescribed 
punishmein, unlike zim^. llvAt is why the Prophet (PBUH) said to Ma'iz 
(may Allah be pleased with him) when the latter confessed to the Prophet 
(PBUH): 

"A-iaybc you have only kissed htr, winked at her, or looked at her 

When M^'iz insisted he did it, the Prophet (PBUH) kept inquiring until 
there were no other possibilities. 

Moreover, if the olfender recants his/her confessioii before the execution 
of the punishment, he/she tnust not be punished. This is illustrated in the way 
the Prophet (PBUH) continiued asking M&'lz (and others in other cases) in 
case thelatter takes his confession back. Also* v^ien Mft'kttied to escape iriiile 
being punished and then the people caught him and stoned him to death, die 
Prophet (PBUH) said 

°Why did you not leave him, for he might repent and AUah MfOiM 
accept his repentancei"' ' 

The second Wiy to reach certainty concem ing a case of zinA {adultery or 
fornication) is the presence of four witnesses. Alkh, Exdted be He; says: 

"Why 0tey [ yvhc skHder^J not produce jm it jour witnm^sf,,^ 

(Qui^An-NOr: 13) 

Allah also says: 

"And those who accuse chaste women and then do not produce 
faur witnesses..," (Quri&n: An-Ntir: 4) 

Moreover, AJLih, I'xjaluxi be He, says: 

"..piiHng against them Jour [witnesses} from among you,.,** 

(Qur'an:Aii-Nisr:15) 
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The conditions for the vaiidiLy testimony in the case of zina; 

1- The four witnesses must testify against tlie aduiterer (or the fornicator) 
at the same place of assembly. 

2- They must testify for the ^ame single case of zinAr i.e. their testimony 
must concern the saniL' ipccific case of zina ccnamitted by that person. 

3- Thq^ must describe the cotntnitted sexual intercourse in a way that 
puts aside the possibility of cotn ittir^ any sin ot her than zinA, This is 
because some actions precedii^ the sexual imtercourse do not deserve 
die legal penalty £>r drui, such as kisdng and forq»lay, so the witnesses' 
testimonies must be made dear to put aside any doubt 

4- The four witnusefi must he just men, for neither the te&timony of 
women nor that of wicked, dissolute people is accepted. 

5' There must be no defects invaUdating the testimony of any of them, 
such as blindness or the like. 

]f one of these conditiDns is not folfilled, then die prescribed punishment 

of slandering must be executed upon the ^vitnesses^ for in this case they are 
considered sknderers. Allah, Ejcalted be He, says: 

^And those who tu^cuse chaste women and then do not produce four 
witnesses - lash thetti eighty lashes (Qur'an; An-Nur: 4} 

Scholars unanimously agree that zind cnn be proven by any of the 
aforementioned two ways, namely confe^ion and testimony. Yet> they disagree 
on whether there is a third way that can prove it, namely pregnancy, as in the 
case v^en a womait conceives while hanring neither a huid>and nor a master 
(sf she is a slave girl). Some of the scholars raaintain that this case docs not 
entail a prescribed punishmeiit on the u'oman^ for :ohe may be pregnant due 
to a doubtful mai riage or campiilsioii. Other scholars believe that this case 
deserves executing the prescribed punishment as long as the woman does not 
daim any matter of smpidon concerning her pregnancy 

Sh^ykhul-Tallkm Ibn Taymiyah said: 

"This ruling - that a pregnant woman who has neither a husband 
nor a nms^ bto be I^aUy punted - is the one known to have 
been carried out at the iitnes of the Rightly-guided Caliphsy and it is 

more consistent with the legal principles . Moreover> it is the iypsnion 
maintained by tiie scholar.'; of Medina; it is bused on the fact that 
uncertain possibilities are disr^^gardedJ*^^ 
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Furthermore, Ibnul-Qayyim said: 

Umar Ibnul-Khattab judged that the wcman who becomes pregnant 
while having neither a husband nor a master is to be stoned to death. 
This is the opinion adopted by the MaUki School, and it is the more 
wdid of the two o^niom attr^u^ to Imdm Ahmad^ hting has&d on 
irr^utable evidence, namely the Mirotmt^ prtgfumcy!* 

Just as the ppescribed punishment is to be executed i n case of Jind (adultery 
Of fomlcation) wb«n its conditions are fulfilled it is txi be eii^^ 
sodomy, namely having and sck, vrtudiis an evilci'tmeandan u|^y peryemon 
contradictory to narural disposition. AUahj Exalted be He, said residing the 
People of Prophet LQt (Lot) who uiied to practice sodomy; 

"...Do you commit such immorality as no one has preceded 
you with from among worlds [i.e. peoples]? Indeed, you 
approach men with desire, instead of women. Rather, you are 
a transgressing people" (Qur'Sn: Al A>Sf: 80-81) 

In fact, sodomy is prohibited according to the Noble Qur'an, the Sumah, 
and the consensus of sdiolars. Allah, Eicatted be He. desaibes the People of 
Pcopbet IA% as committing an unprecedented iminoral act, so such people 
are deviants in this world, Allah also describes them as being trespassers, 
transgressors, and criminals. Thus, because of the ugliness of their sin, Allah 
punished the People of Prophet Lai with a punishment that He had never 
afflicted any other people with; He tm:ned their town upside down and rained 
on them stones of hard day, In addition to thISi the Messeiiger of Allah ( FBUH) 
cursed both the one who practices sodomy and bis partner*^. Sha^dml-Mflm 
Ibn Taymiyah (may Allah hove mercy on hiin) said: 

The most valid opirdon maintained by the Prophets Compatdons 
is ffeflt both those who practice sodomy are io be killed^ whether 

they are muhians or not" added: "The Companions of the 
Prophet have not differed an killing sodomites, and some of them 
are of the opinion ihui a sodomite is to be raised to the top of the 
h ighest huSding in town and thrown from there, followed by stones 
thrown at him.'*" 

Al-Muwafiaq said; "As the judgment ofkilUtig the sodomite is umnmousty 

agreed upon among the Prophet's Companions^ they all have acted in accordemce 
with that ruUng, Yet, they have differed regarding the way a sodomite is to 
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Moreover^ Ibn Rajab ii^id 

"The sound opinion is that a sodomite is to be killed, whether hs is 
muhian ornotfor Aii^, Exalted he He, says (about the sodomies of 
^ People ofLut), \..and netted i^on Aemstonea of layered hard 

In tbi$ Wnnectioii, Imtm Ahmad said> "The prescribed puni^ttnent jbr a 
sodomi^ h stonhig i& dea^ M^Kther he has prevhusfy tTimri^ 
the same opinion maintained by Imam Milik and olherSi and it i$ gUso one of 
the twa opinions attributed to Imim JUh-Shftfi'i. This is because the Prophet 
(PBUH) said; 

"Ifyou frnd iwyotie iojumitting the deed of the People of Lut (i.e. 
sodomy), kill the otte who does it, and the one to whom it is done,"^ 

(Hdated by Abu Dawud) 

Accon^g to another narration, the Prophet (FBUH] said: 

",Mll the upper and the tower (ie. the two partners)."^^ 

Among the acts of sodomy is havii^ anal sexual intercourse with on^s 
vdfe. Allah> Exalted be He, says: 

. . then come U> &fem [i,^, wry^sjjrom latere ABah has ordained 
for you. Indeed, Allah loves those who are constantly repentant 
and hves those who purify ^temselves" 

(Qur'in: Al-Baqarah: 222) 

Ibn * Abb^^ MuJ^d^ and others, maintained that the lawful sexual inter- 
course meant in the verse is that made through cmeis wilc^s vagina; ^from where 
AUah has ordained far you.** 

In addition, ' All !bn Ab^ laihah reported that Ibn ^ Abb^ said: 

*'The verse that reads, \,.then come to them from where Allah has 
ordained for you„.* (Quran; Al-Biiqsirah; 222) means that you 
must have sexual intercourse only through the vagina and never 
exceed it, having it elsewhere; wh4>ever do^ anything of the kind is 
regarded as a transgressor" 

WThoever has anal sexual intercourse with his wife must receive a deterrent 
pimiaihinent. If such a person ccmtumes oommitting it then it is oblig^iory for 
his wife to ask for separation &om him, for he is such a low, villmnous person 
with whonn she must by no means live under such dicumstances. 
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Endnotes 

1 See; ^Bid^AI-A^tahid' (2/529). 

2 Tbe Kharijites (Al-KhawlriJ, i,e. tbe Secedns): An [slamic radical sect who broke away 
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Prescribed Punishment for Slander 



Faiths define slander as accusing some person of adultery^ fornication^ or 
sodomy. It is a prohibited act according tO the >Jobte QurUii» the Sunm^ and 
the consensus of Muslim scholars, 

Ahah, Exalted be He, says: 

"Andthose ^ho atcuse chaste women and then do not produce four 
witnesses - hish them eighty lashes and do not accept from them 
testimony ever after. And those are the defiantly disobedient" 

(Qur'in:Aii-N0r:4') 

The legal punishment for the slanderer in this world is lashing, the rejection 
of his tefitimoii^^ and considerii^ him a deflaally dlsobedk&t wick^ person 
as long as he does n ot prove what he has cl a 1 med . As for his pum^iment in the 
Hereaftei^ it is et^ed in the veise w wbidii AUah, EKaited be He, says: 

*%u£Efidi fbiWtf who [fkls^] accuse chaste, unaware and believing 
women are aaxed in thin world and the Hereafters, ^ey wiU 
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have a great punishment. On a Day when their Wngues^ their 
hands and t^eirjeet will bear witness against tftetn as to what 
Uiey ui^lo do* ThatD^, AM wUi pay them infoR cbeir true 
[L& deserved] recon^ensi, and fftey wiS know Hua it is AOoA 
Who is the Man^ Thrift [Le. Petfi^ in fustUeJf 

CQiiTln:Aji-NOrj 23-25) 

Moreover the Prophet (PBUH) mentioned sLandtr as one of the enormous, 
destructive major sins when he said: 

"Avoid the seven mosl destructive major sins." 

He (PBUH) pointed out that amot^ those seven destructive major sins was: 

slandering chaste, unaware believing women (i.^. wornen wfto 
are so chaste that they are even unaware 0/ immorality}" 

Furthermore, Mu$Hm sqh^lars un^nimous^ ^ree on the prohibition of 
slandec, icg^^ng it as one of ^ ai^or sins, 

Allah, Exalted be He, Jias ordained a deterrent legal punishment far the 

slanderer. If a legally accountable person fakely accuses a chaste person of 
committing adultery fornicatinn, or sodomy, the slanderer is to be i^ed 
eighty lashes, for Allah, Exaited be He, says: 

"And those who accuse chaste women and thett do not produce 
four witnesses - task them eighty la^et.." (Quran: An-Nflr: 4) 

The verse indicates that if those who accuse cha&te modest women do 
not produce four witnesses to testify to what they have claimed, then they 
{the accusere) are to be lashed eighty lashes. It does not make any difference 
v^ieth^ the accused person is a man or a woman, but women are mentioned in 
particular because tiie vezsc refers to a qiedfic incident, and because 
women is an i^lier and more recurrent deed than slandering men. 

This punishment is ordained to be executed on the slanderer In order 
to preserve Ike hotiots of Muslims fmm pro&natioiii to safeguard innocent 
chaste people against such offenses and obscenities, and to protect the MusUm 
community from the spread of sin and corruption. 

The muhspn person, defaming whom entails the legal punishment for 
slander, \s the one who is free, Muslim, sane, chaste, and able to h^e sexual 
intercourse. Ibn Ibishd (Averroes) said; 
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"Scholars h&ve unatiimou&fy agreed tfttjf the sUtttdered person must 
have tkefoUowii^five chantmristics (to regard Bte case as slander): 

int£ra>ur$e. If any cf these conditions is notfrlfiUed, the applkation 
of the pimishmentjbr slander becomes inwUid."^ 

Carrying out the punishment for slander is a right beiot^ing only to the 
slandered person; it is dropped If he fbrgiva the filandetet and it cannot be 
executed except upon his retpest Thmt if ihe slandered p^on patdoos the 
slanderer, thelatter is to beexempted from the prescribed punishment. However, 
the slanderer in this case is to be discretionarily punished to deter him from 
going on slandering others, which is a prohibited act that incurs the curse and 
the painful punishment of AUah as stated in rhe Qur an. Siwykhul-Isiam Ibn 
Tjiymiyaii (may AJJah haw mercy on him) said, 'Scholars umtmmously agree 
thai the pT&crUfed punishment pr slander is not to be executed except upon ihe 
request of the Pandered persm^**^ 

If someooe slandm m «bs«iit p^on, he is not to be punished untU the 
slandered person returns arid asks to execute the prescribed piuii^hmerit or if 
it is proven tliat he has a$ked £>r it in hb absence. 

Words of Slander are of Two Types 

L- Plain words: such words imply nothing but slander, so tlie slanderci^s 
allegatiotk of intending something other than slander is not ac<:eptaLbLe 
in this case. Slander in direct, plain words includes such expressions as 
"you adulterer" "you fornicator" or 'you sodomite." 

2- ADiisive words: such words imply slander along with other meaningpi, 
so the slanderers claim of intending something other than slander is 
acceptable in this case. Slander in such allusive, indirect, metonymic 
words includes such expressions as "^ou lecher" or "you dissolute;" 
or die liloe. In tlie latter casCi ]£ die donderer daiim that he tneans 
something other than adultery by calling the other person a 'Viissolutcr 
cn: a *lecher", his daini 15 to be accq»ted and he does not become liable 
to punishment This is because his words are allusive and they indicate 
orher meanings, *o there should be no punishment according to the 
legal rule that states^ ""Legal piinighm^ts are averted in the case of 
suspiciorL* 
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If the slanderer accuses a group ot pt^nple of adultery while they are fer 
above suspicion, or if he slanders the people of a whole town, then no prescribed 
puDisbment is to be executed upon him » yer heis to be discretioiiarily pu nished. 
Thifi is because il is certain that such a person is teUing a lie, so no shame 
beM$ the accused ones. Still, he is to receive n discretionary puni&hment to 
give up ^uch offenses and obscenities that involve a sin entailii^ purnshment, 
even if none of tl^e accused persons asks for it 

If any one slanders a prophet> he is regarded as a disbeliever for it is an act 
of apostasy. Shaykhul-Isiain Ibn Taymiyah (may Allah have mercy on him) 
said, "Slandering the wive$ of the Prophet (PBVti) is the same as slandering the 
Prophet (FBUH) Aim^ 0je slanderer is considersd an apostate."' 

Concernii^ vdiether the fiUnderer's rqientance is accepted if he repents 
before th« slandered person is acquainted with the slander, Siiayknl-Isljiin Ibn 
Tkymiynh said* 

"The smtnd Qpinipn is that it defers jrarr\ one person to another due 

to the differences between people. Most scholars maintain that if 
the slandered person knows about the slander, then the repentance 
of the slanderer is not accepted. Bui if the slandered person does 
not know, then the slanderers repentance is accepted, yet he 
should pray for slandered person and ask AJiah's forgiveness for 
slandering him.." 

Tlii3St it ha$ become obvious how a dangerous organ on^ tongue is and 
how grievous what one utters could he* That is why the Prophet (PBUH) 
rhetorically sayK 

"Is ^re anythir^ that causes people to be thrown into the Hel^re 
t^on their faces Other tkan the outcome cf their tongues (i.e. the 
ve^l sins)?" 

Moreover, Allah, Exalted be He, says: 

''He [he* man] does not ntter any word except ^uUwi^ Mm is att 
observer prepared [to reeord]^ {Qiir*ftni QSii IS) 

So, one must ktep ones tongue away from saying what is prohibited, 
weigh one's words, and say only what is r^h£ and just, for Allah, Exdted be 
He, says: 

^Oyou who have belie veii, fe4ir AUah and speak words of appro- 
priate ptstux." (Qur'in: Al-Ahzab; 70) 
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2 See; "Afo/mj? ii/-/^ajrffi»«** (32/1 19). 

3 Sec: "Maimu ul-FatAw^^ (32/119). 

4 See; Majmu '^ii-yatawcC (34/541). 

5 At-llmudM (262 1} [5/1 1 ]. 
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CHAPTER 




Prescribed Punishment for 

Intoxicants 



Every be\'erage that intoxicates is proliibited according to the Qur'an» the 
Sunmh and the consensus of Muslim scholars. Allah, the Esalted, s&y^: 

^Oyou who hav^ beiievedf indeed, intcxicants^gambUngt [sac- 
rijiiing an] sUm£ oltetv [to o&ter than AUahh <tttd divUtt^ 
arrows are bta defilement from the work of Satan, so awid it 
that you may be successfuL Satan only wants to cattse between 
you animosity and hatred through tntoxUtitits and gambling 
and fa avert you from the remembrance <tf Allah and front 
prayer. So will you ntft deshtr { Q u risxi M-M^idah: 90-91 ) 

Moreover, die Prophet (PBUH) said: 

''Every beverage that intoxicates is prohibited (to drink) 

(Related by Ai-Bukh^,. Muslim^ and other compUers o£iifjdithi} 
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In another iidciith. he (PIUJH) said: 

"Every imbriant is an intoxicant, and svery kmxiamt is prohibited f 

Thus, every be\^erage thrtt intosicatcR ^\^hen taken in large quantities \s also 
prohibited to he ifikeii in jimall qi];iJTlities, as it is still called wine after aU» 
whether it is made ot giapt juiLe oi ani.'thing else. 

^Umar lbnul-Kli^lat> (may Allah be pleaded with him) said: 

"An intoxicant is that which deranges the mind!'^ 

Moreovei^ ShdkhlkqiTriHl-Diii Ibn Tkymirah (may Allah toe mcKy on 
him) said: 

"Hashish is impure according to «fte preponderant t^inion: tt is 

prohibited whether it intoxicates or not Hashish that intoxicates is 
prohibited according to the unftw'mmtsiagreeTrjeut of Muslim schoftJr.":. 
Its harm iti some aspects iigmva- th/in that of wine. It began to appear 
in the sixth century A .H. (after Hijn ih ) "* * 

Hashish and all other dritgs are ajiior^^ the mo&[ de^tnictive means that 
rum the Muslim j^^outh nowadays. They are considered the most dangerous 
weapon exported to u* Ijy our enemies. They are propagated in our Lands by 
the J e ws and thehf ^ents so as tci destroy Muslims, corrupt their youth, hinder 
thtni jVom benefitiiig theh- societies, from Striving for their rd^oo, and from 
ddendiug their nations againsf Jransgressors, In such a way, many of the 
Muslim youth have become narcotized, living either an dependents on their 
societies or hi prisons. The&e are, regrettably, the consequences ot the spread 
of narcotics and intoricanls in the Islamic ccmntries. Hiere is neither might 
nor power ercept in Alkh, the Most High, ths Most Great, 

Introdcantfi are by ail means prohibited, and drinking is impermissible 
whatever the case may be; it is impermissible to drink for pleasure, as medica- 
tion, for quenchii^ thirjA, or for any other reason. 

As for the prohibition <rf drinking intoxicants as a means of medication, 
the Prophet (PBUH) says: 

"It is not a retmdy; it is a nudady^ * 

(Rdated by ImAni Muslim) 

Iri addition, Ibn Mas' fld [may Allah be plert:;ed with h Tm) said: 

'Ailah has riever made your remedy in a prohibited thingf 
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As regards the prohibitioii oi drinking for quenching one's thirst, it is 
due to the fea that Intoodcants do aot actufllly qiicndi thirrt, but tliey ratiier 
increase it 

If a Musiim willingly drinks alcoholic liquor or anydting mixed with it, 
such as cologne or suchlike pertoies contain alcoboL whSie bdikg aware 
that it Lntoxkates, the prescribed pimi^hnieiit £or drinking i$ to be imposed on 
him. for the Prophet (PBUH) says: 

anyone drif^an inioxicmU ihen hish kim!^ 

(Related by Ab(t BkwM and other compilers of UadUh) 

Tfie prescribed punishment for drinking is eighty lashes. 'Umar Ibnul- 
Khat^b (may Allah be pleased with him) consulted the people as regards the 
prescribed punishment for drinking inUaodcants. Thereupon, ' Abdur-Rahmin 
Tbn 'Awf said: 

*Maki it same as £he l^ttest prescribed punishmertt; eighty lashes," 

Thus^ *Umar executed h as eighty lashes. Then, he wrote to Kh^lJd Ibnul- 
\Md and Abu 'Ubaydah in Ash-Sham (the Levant) informing them of that 
new ruiii^ (Related by Ad-Daraqutni and otiia 

That incident was witnessed by bifth the Muh^irHtn and the Aitsdr and 
none of them disapproved of the iKw ruljQg. 

Imflm Ibnul-Qflfyim (may Allah have mercy on him) said: 

"^nfact, ' Umar made the prescribed purtish ment for drinking the sam e 
as that of slander (le. ei^ity lashes), and the CornpanU}n$ ratified this 

judgment!* 

Mureoven Shaykhul-laiOm Ibn Tkymiyah (may Allah have mercy on 

him) said: 

"According to the Sunnah and the cofnenatia of Muslim scholars, the 
prescribed punishment for drinking is forty lashes. Any increase can 
he decreed by thejudg^ only when necessw^ as in the cases wh«i3 
people beeoTfte addicted to alcohol and they ate not deterred exc^t 
thro^gft more iashir^!' 

He also said: ^ 

The sound opinion is that rai^t^ the puni^tmentf^ drinkmgftom 

forty to Eighty lashes is neither completely obligatorinor cotnpletely 
prohibited, Rathert it depends on the discre^on cmte judget just 
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&s it is permisdiAe for Idm to exerdse ijtih^d (legal mtsonmg and 
discretion) as regards the y^y ofhshit^f* 

The preso'ibed punialiment becomes incumbent \jpon. the confession of 
the drinker or after the testimony of two just witnesses. Yet, scholars disagree 
concerning the one 'who smdls of alcohol and whether that proves his guilt 

or not. Some maintain that the prescribed punishment is inapplicable in this 
case, and that only a discretionary punishment is to be <:arTied out. Others 
say that the prescribed punishment is applicable to the one who smells of 
dcohd unless he claims something that makes the case su&pidous. The latter 
is the opinion reported to have been maintained by Imlkm Ahmad, Likewise, 
it is the opinion of Imam MaUk, and it is also the opinion chosen by Sheikh 
Taqyyud-Din Ibn Tayraiyah (may Allah have mercy on him), Shaykhul-lslim 
Ibn T^miyah said: 

""He who has circumstantial evidences proving he is guilty of drinking, 
like the smell of alcohol, is more deserving to he punished than the 
iwe WiP^e guilt is proven by witnesses or confoion* as both may be 
true or false (unUke ^ smdl of alcohol). The Prcphet^ Con^nions 
umnimously agree <m this opinion.' 

Moreover, Ibnul-Qayyim (may Alkh hove meicy on htm) said: 

'Both 'l^mrandIbnl^^M}u4gedthatthepresaibedpuniskment 

is to be carried out on the person who smells of alcohol, whether he 
is a man or not None disagreed on that judgment of ' Umarandlbn 
Mjis'tid then" 

The danger nf intoxicants is realJj^ grave. It is the ctmnif^ meau« tised by 
Satan to mislead Muslims. Allah, Exalted be He^ saysj 

"Satan only wants to cause between you animosity and hatred 
through intoxicants and gambling and to avert you from the 
remembrance ofAUah and from prayer. So wiByou not desistT 

[QiirUniAl-Mffidflh: 91) 

In addition, wine represents the mother of all evils. The Prophet (PBUH) 
cursed ten persotis related to wine, among them are those included in the 
following jttu£'£h: 

"Allah has cursed wine* the one who drinks it, Uie one who serves it, 

the one who sells it, the one who buys it, the one who presses it the 
one for whom it is pressed, the one who (Wtveys it, and the one to 
wiiom it is conveyed." 
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In the narratioii related by Ibn M£kjah> there is another one added: 

^„.and the one who eats up its price." 

Thus, all Mufilinis should resist wine firmly and courageously, through 
blocking its sources and imposing a deterrent punishment on those who 
drink or promote it. Tim is because wine leads one to all evils and sin& and 
alienates one from all kinds of goodness. May Allah spare all Muslims its evils 
and dangers* The Prophet (PBUH) pointed out in a hffdtih that toward the end 
of tim^ some people would deem wins permissible; they woul d refer to it with 
other names and would shamelessly drink it . Therefore, Muslims must be on 
dieir guard against such wicked people. 
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Discretionary Punishments 



From die jiuistic pcnnt of vicv^ a dlscFetioiiarypDiushnient ia a dudplmary 
<me intended to prevent wioogdolng and tranegreMion. K ia also a means of 
honor and respect^ for when one is deterred through it and reUos £rom 
wiongdoii^ one becomes more honorable and respectable. 

As for the niUiig on the disc retionary pun ishment in Islam, it is obi igatory 
to be carried out for every sin for which there is neither a prescribed 
punishment nor expiation, whether it is related to doing something prohibited 
ojf abatidoning something obligatory. A discretionary punishment is to be 
executed by tlic Judge in case he finds it beneficial to spP^ 7^ the judge is 
to gtve it up if he sees otherwise; Executiag discretionary punishments does 
not need to be requested, so an agp^ssoi is to be dlscretiofiarUy punished 
even without the request of the aggressed person; it depends upon the judges 
discretion, crimes differ a& regards the degree of enormity and frequency. 
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The sound oplniDn is that there is do fixed discretionary puni&hmentj but 
if the offense is related to a sin that already lias a prescrilKd punlshmoixt, like 
zinA (adultery or^ondcation) or theft a discretioiiary punishment should 
never reach the otnount of the prescribed one, 

A discretionary punishment may reach killing if necessary, sodi as killing 
a spy, Icilling one who seeds dissention among Muslims and severs their unitj^ 
and killing one who invites people to abide by something other ±an the Book 
of Aiiahi the Qnran, and the Sunnah (Tradition) of His Messei^er (PBUH)^ 
Thus, IdUing as a di^redonary punkhnuint is applicable In sochlike case^ for 
which there is no deterrent punishmenl other than killing, 

Sha)4diiil-blfliii Ibn Tariniyah (may Altall bit¥e mercy on him) said: 

Tlds k the most just itpinion, and it is stated in 6te Sunnah ixud 
the tnMon oftheRightfy-guided Ca^hs. To iUustmte, theProph&t 
(FBUH) ordered that the husbctnd whose wife, made her dove girl 
lawful for him (to hav^ ssxual intercourse with) was to be scourged 
a Hundred (ashes. Likewise, AbU Bakr As-Siddiq and Vmar Ibnui- 
Khatt^b ordered that the man and the woman who were found in 
one bed (thou^ not a married couple) were to be beaten a hundred 
tosto each. Alsc^ ^Umar ordered that Sflbt^ was to he scourged so 
severdy (as a discretionary punishment)..."* 

Shaykhul-lBliin added; 

"If the intention (behind the di&cretionary pumshment) is to repel 
corruption that would not be repdled exe^ (ftroi^ kilHtig, tftat 
killing is to be exeoited^ Thus^ when the offettder repeats the same 
wrongdoing as he has not been deterred by the prescribed pum^wient, 
then he is regarded as an assaulting person whose aggression catmot 
be stopped except through killing, so he is to be kiUed."^ 

There is no minim ai limit for a discretionary punishment, as crimes differ 
in the degree of aggression and according to the different circumstances and 
^es. Thus, iome puni^imcntfi ore referred to the discretion of the judge who 
should decide accort^g to the necessity and the public interest, pttMded his 
discretionary punishment accords with what Allah has ordained and avoids 
what Allah has prohibited. 

Just as discretionary punishments maybe executed through lashing, they 
may also be executed through detention^ slapping, admonition, banishment, and 
the like. Shaykliul-IsUm Ibn Tayiniyah ( may Allah have mercy on him) said: 
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"A discrttianaTy punishtnenf may he admimstetrfi ihwitgh reviling 
ffte honor of the trun^ressor by calling himt for example^ 'you 
oppressor* or you transgressor* and dismissing him from ^assembiy 
(as a sign of dUdatn)..' 

There i$ a hodtth in which the Messenger of Allah (PBUH) says; 

'Nobody should be lashed more than ten lashes unless he/she is 
gt^ty cfa crime that entails a punishment prescribed by AtUdt*' 

(Related by Al-Bukharl and Muslim)' 

Those scholars who permit making a discretionary purLishment more than 
ten lashes atgue fliat l3ie phrase %nless he/she i$ guilty of a crime that entails 
a punishment prescribed by ABah'hi^K means "unless he eatceeds one of the 
lirnits set by Allah" which is acceptable in Arabic. Thu$, they ar^ that the 
sins that incur more than ten kshes are those related to prohibited matters^ and 
the prohibited matters ^re the limits set by Allah. Accordingly^ a discretionary 
punishment for a certain crime is to be decided accordii^ to tiie benefit of the 
punishment and the gravity of the crime. 

It is impermissible to cut off one of the parts of the offender's body to 
wound Mm, ortofihavehisbearda* a discretionary punishment, for this causes 
mutilation and dlffigureinent. It is also impermlss:^ to appty a discretioiwy 
punishment through something unlawful, such as makii^ the ofiender drink 
wine as a punishment 

Whoever is notorious for hurting peepJe or damaging their properties is 
to be jailed until his death or repentance. In this regard^ Tm fl i ^ Ibfiul-Qayyim 
(may Allah have mercy on him) said^ 

"Such a person is to be obligatorily detained. This is the opinion 
maintained by many Muslim scholars, and it should not be disputable, 
as it is in tiie best interests of Muslims and a w&y of sparing them 
wrongdoing" 

He added; 

""Waricing as a ruler entails jirmnesSt $a a ruler should not Idck 
firmn&s as long a$ he is acting in accordance with the Shari ah 
(Islamic Law). Adueving justice in whatever way is regarded as one 
qf the laws prescribed by Ailahr The policy that achieves justice can 
never he said to contradict the Shari ah. Not onfy does it agree with 
the Shariah, but it is also considered one of its integral parts. We adi 
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it a yoUcy"Jusf to Iceep up the modern legal ierm 'mologyy bui it 
is one cftke essentuUhhmic lews rather ^an a policy. To Mustrater 
^ Prophet (PEVH) once detatned a mew who was accused of a 
crimes and punished another man who was accused when signs of 
his guilt appealed. Thtfs, whoever believes that such persons should 
be released or freed upon taking an oath, despite their being notorious 
for c&ftupUrm and evil^ dist^rees widi the Ishttw kgal policy. Rather, 
accused persons ^uld be punished (if signs of ^teir gutlt appear) 
and ^\ose in authority sho u Id not accept the daims of suspects bdied 
by custom and convention" 

Sbcikfei l^qiyyi^-Dlii (may Allah have mercy on him) $aid <xmtxmmg 
sofcetets and conjurers: 

"A discretionary punishment should be applied to those who hold 
snahis (i.e. snake charmers), those who play tricks wt^fire, and 
theiike."'' 

A discretionary pimishment should also be applied to whoever disparages 
the o j ti Miiil i m or [nakei fun ofh is reli giousness. Likewi se ^ a d i s cret ionary 
puiiLshmeiil is to be applied to whoever calls a Dhimmt "a hajji" aod whoever 
calls the one who visits graves (and idolizes the dead) ""a hajji" and Ihe Ukei 

Moreover, if the complainant is proven to be a liar and the accused person to 
be innocent of the charge alleged by the former^ a discretionary pumdunent u to 
be imposed on the complaLnant. He should also be liable for a compeii^ation for 
the iiijustjce and wrongdoing he ba& done to the accused person witbaut right 
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CHAPTER 




Prescribed Punishment for 
Stealing 



AUah, Exalted be He, says: 

[As for] the thief, the male and thefetrnde, amputate their 
hands in recompense far what they earned [i.e.f committedj 
as a deterrent fpunisHmentj from Allah. And Allah is Exalted 
Jm Might and Wise. (Qurin: Al-M^'idah: 38) 

Moreovern fhe PrDphet [PBUH) says: 

"The hand should he cut off for stealing something that is worth 
a quarter of a dinar or more" 

In addition^ MusUm scholars have unanimously agreed on the kgai 
necessity of cutting off the hand of the thief in general. 
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Hie tliief is a. cormpt member of sod&ty; if le^ his corruption w(Hild 
i^read in tiie body of the nation . Thus, he should be restrained by applying the 

suitable penalty to inhibit him. Therefore. Allah, Exalted be He, has legislated 
cutting uti' the hand of the thief> such an unjust bsmd \hut reaches out for what 
is not rightful for it^ such a hand thai destroys ratlier than constructs, and takfts 
railier than gives. 

Stealing is the atl oi (aking a property stealthily from its owner or his 
deputy ivhile the'thief is subfected to llie Laws of Islam and the ^Icn property 
has reached the tiis^t' proivided that he has taken the stden piopeity Arom a 
repository for safiikccptng objects of the kind. It is also a condition, to regard 
tlie case as UielU Lhiil the owner of t!ie stolen property is protected by Islamj 
and that there is no doubt [hai ilie tiffender has no right to take it. 

ThuS) there are certain qu;3liTic,s ilmt must be fulfilled \ n tlic thief, the stolen 
person* the stolen propert y and the manner of sLeaiing, and all these qualities are 
included in the a&(Fenientioned de£Ltutlo(n. Whenever any of these coiuHtioits 
not fijlMed, the hand should noit be cut off. These conditions are: 

The act of stealii^ must be conunitted stealthit)^ othervrise* the pnsciibsl 

punishment of cutting the hand off is not to be executed, as when thepvoperty i£ 
plundered publicly or is usurped, for in such case the ovTier of the propert}' can 
seek help aaid punish the oppressor and the usurper, With regard to this, Imftm 
Ihnul-Qayyim says: 

"T^ penalty of cutting off the hand is to be exiXifSi'd on the thief 
rather than £fte plunderer and ffte usurpen as it is impassible to be 
guarded against him, for he (Ihe thief) c% out houses, rips op&n 
repositories of properties and breaks the seals. Sfl^ tutting off the 
hand were not legislated, people mathl steal one another, damage 
would aggravate, and hardship wouidgrow s^verer"^ 

Moi eover, the author of the bookentitJedAf-ij^i [Demonstration) sa^ 

"Schoiars unanimously agree iJaU Jhr fhc embezzler, the plunderer 
and the usurper, despite fhc yjnvisy of s heir i ritrw and their sin, 
no amputation of the hands is to he executaU an any of them. It is 
permissible to prevent their aggression by means cf disciplining, 
puniskir^ long imprisonment, and deterrent penalty by confiscating 
their properties^ 

Furrhcrmoix', to e^ecLiCc tlie prescribed punishment of amputation, what 
is stolen muyt be <m in^ L<^iiibie property, for what is not deemed a property is 
not inviolable, such as the instruments of amusement, intoxicants, the swine 
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and the dead animdi. Abo, concerning what is considered a non- inviolable 
property due to its owner's being «i disSwlievmg warrior against Muslims, no 
angulation is to be executed. This is because the bJood and property of such 
a person is kwful. 

In addition, to eitecute the punishment of amjmtation in stealing, the 
stolen property must not be les$ than tiie nisfih, which is three Idaraic dirhams 
that equal a qu?Lrter of an Islamic dinar. This amount can be estimated by 
comparing its value to what equals it in other currencit^s ar by estimating the 
value of the stolen properties according to each age. In regard to this ruling, 
the Prophet (PBUH) says: 

*77i^ hand of a thief k not to be cut off hut for a quarter of a dinar 

(Related by Ahmad, Muslim and ottwr compilers ofUoi^h) 

During the lifetime of the Prophet (PBUHJ, the value of a quarter of a 
dinai^ vrfiich was made of gold, to equal thr« dirhams, which were made 
of silver. There \& a dear wisdom in ordainii^ such amount for the prescribed 
punishment of amputation, for such amount can mostly suffice a person and 
those he provides ibr in a day. Thus, it is worthy of consider^ition that a hand 
is to be cut off for stealing a quarter of a dinar though the indemnity paid 
£cH- cutting it off is five hundred dinars. This is because ^dien it U honest. It 
is precious; whereas, when it betrays, it becomes worthless. Abul-' AlA^ Al- 
Ma'arrl, one of the atlieist poets, objected to this «ayir^ 

A hand whose indemnity is five hundred g<Men pieces 

Wherefore cut cfffifr stealing a quarter of a tUrtar? 

One of the Mu^im scholars replied to him saying; 

Honesty made it valtmbk; betrayal made itcket^er 

Sot mitid ike WUdcm of the Creator 

Ammig tiie conditions that must be fulfilled for amputating the hand of 
the thief is that the stolen property is taken from its repository. Tlie repository 
of a property is the place where things i\rp usually put for safekeeping, because 
depositing something indicates safekeeping it. The repository differs according 
to the kind of property, difierence of places, and tiie nUer^ being just or ur^ust, 
and his power or w^lmess. For a^amplei the valuable prc^terties are to be 
preserved inside houses, storcsi and fortified buildings and the like under 
secure conditions, and so on according to the nature of the preserved property 
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arid the cii5tofiis of the place. Hence, if a property is stolen horn a place whidi 
is not considered a repositary of such a thiz^ u Ythen. a thief steals a 
building whose door h open or firom a broken repo«ltory» dieti no am^titation 

i£ to be eacet^nted an liim. 

There must not be any doubt on rhe side of the thief. Th?it iSi if there is 
any doubt that may justify the thief steahng, then his hand is not to be cut oi^ 
according to the hadith of the Prophet (PBUJrl) in which he says^ 

"Avert punishments in the ease of suspicion as much as you ctm"'^ 

Thus, the penLitty of cutting off the hand h not to be executed in ca^c 
someone steals from Ills father's property or from his i^un's property, as each of 
them has a right in the property of the other This constitutes a doubt thai aver Is 
the execution of the prescribed penalty. Similarly, everyone who \s entitled to a 
right in a properly and takes from it. his hand is not to be cut off. However, it 
is prohibited for such a person to do such acl; iluis, lie must be punL-shedfor 
doing this and the property he has taken must be returned to its owner. 

In addition lo ihc nbove- mentioned conditions: theft has to be proved by 
one of two ways. Hrsdy, two upright men musl testily to (ht iheft and describe 
how stealing has occurred, its reposiroryn the amount stolen and its kind, in 
order to remove all otlier doubts and possibilities. Secondly the thief may 
confess twice that he has stden. This is based on the £>llowiiig hfi^th related 
by Abu Dawud: 

"A thief who admitted sk'oHit'^ was summoned before the Prophet 
(PBUH). The Prophet (PBUH) soid so him, 7 do nof ihink you have 
stolen! He (the thief) replied, 'I did! The Prophet (PBUH) repeated 
it twke or thrice (and man inasted on his confession). Thus, the 
Prt^het (PBUH) ordered ^ his ktmd he cut off and it was donef 

1^ confessioii inade fay a duefDnut indude a description of the 
cammitted stealing in order to refute the posaibility Ibat he m^(ht mUtofcenly 

beheve that his hand must be amputated wiiereas the case does not entail su<^ 
a penalty. Moreover, this helps establish whether the conditions ofamputatiiig 
the thief s hand are fulfilled or not. 

The person whose property is stolen must reclaim his property, hi case 
he does notn the penalty of cutting off the hand is not to be executed, since 
property becomes allowable by the pcrmisstoti of its owner. Coni^qundly, if 
the owner does not demand his property back, then it is possible that he has 
allowed the accused person to take it, and thi& constkutes a doubt that averts 
the ejLccution of the legal penalty. 
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If the conditions for cuttii^ off the hand are all fulfilled, it Is obligatory 
to amputate the thirf^ hand. Tlmiefisre. his riflfct 

according to the way in which Abdullah Iha Mas 'fid (may Allah be pleased 
with him) U5ed to recite the Qur'anit verse "...amputate their hands, „" 
(Qur'an: Al-Maidah: 38) as "...amputate their ri^t hands..." The position 
of cutting is from the wrist joint, as the hand is the organ one uses in stealing; 
lllus, the thief Is punished by destiroyiiig such a means. After amputating the 
hand, the proper treatment should b« applied In ordei to stop dte bleeding 
and cure the wound through the avdlable means of medicatiotL Aikd, Allah, 
Exalted be He, knows best 

Endnotes 

1 Al-Biikhari(6739) [12A1171 and Muslim (4374J [6/13J]. 

2Nisab: As as theft is tdncerned, the niifib refers to rhe minitrnum amount nfpropfriry 
stealing which entails cicecuting the prescribed punishment, namely culEing eft the 
thiefs hand, 

3 See riAm Al-MmviUtqi'm r2,Y>l -63) 

4 S&t the fpotJiote \u Ar-Rawii Ai-Murbi ' [7/5551, 

5 Al-BukliAr! (STTO) [ 1 3^11 7], Muslim (4376) [ 6/ 1 fi2 1 , Abfl Dlwud [43«4) [ 47355 ] 
An-Nasai (4930) 

6 At~TirmLdhi (1423] [4/331; sep nUi-^ [hil Mnph C2M^'i *^/2\9]. 

7 MA Mwud (4330) (4/3531 Ah-Naaai (4ay2j l4/43tlj and Ibn Majah (2597) 13/347), 
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CHAPTER 




Prescribed Punishment for 
Highway Robbery 



Allah, Exalted be He, wants Muslims to watk safely through His land, for 
interchanging benefiti^ increasing their propertie??, maintaining good rchtions 
with their relatives and helping one another in virtue, I'ighteonsncss and piety> 
especiiilly when traveling to ihe Kabbah (al Mecca) to perform tlie rites of 
Hajj (Filgi image) and ^Umrah (Lesser Pilgrimage). Tiius, whoever intends 
to obstruct people's cour^» or terrorize them on thdi journeys* Allah has 
legislated □ deterri n g p e nalty to el i niinate such an obstacle and harm from die 
way of Muslims. Allah, Bxalted be He* says: 

'7rbj«4 the petuUtyfar 0to«f who wagfi war against Allah and 

H£s Messenger and strive upon earth [to cause] corruption is 
none but that they he killed or trudped or that their hands and 
feet be cut off from opposite aides or UuU they be exiled from the 
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i4auii Thut is for them a disgrote in this worUk and for them in 
^ketiera^ter is a great punishment. Except for ^uae who return 
(r^mtit^ p^we you overcome [Le., ^prdtendl ^t^iH* And 
kaow that AUah is Por^vh^ and MerdfidT 

(Qurte Al-MSTidah: 53-34) 

The meant warmongers in tlie afbi^ia^tioiied noble Qui'anic verse who 

strive throughout the land c Liming hiirm and mischief ^re the highwaymen, 
who hiirnss ^icoplo in [ha desert or inhabited areas and seize theii properties 
pubhciy not steaithily. 

It is stipulated to execute the firescribed penalty on the highwaymen that 
what ^ley have seized be tantamount to the of theft* It is aUo stipulated 
ihst tiiey have stolen from a lepositoriA like seizing die prcpeiiy fmm the 
handfl of its owner while being in a caravan. AUo, die h^hway robbery mu^t 
be proved whether through the h^waymen's own can&s$k>n or through the 
testimony of two upright men. 

The legal punlsiunenis h^waymen are to receive differ according to their 

crimes as follows: 

• Whoever kills Eind seizes people's property ii to be killed and crucified until 

his crime is well-known. Such a person must out be pardoned according 
to the consensus of Mu^unsdiolais as stated by Ibnul-Mundhii. 

• Whoever kills without seizing any property must be killed without 

being crudfled. 

• Whoever seizes the property without coininittiiig murder, his right 

band and his left leg are to be cut off al one time, then the bl««ding is 
to be stopped, ^d then lie i$ to be released. 

• Whoever j ust terrorizes people on the way without committing murder 

or seizing any property mnst be exiled from the land causing !iim to be 
homeless. He should not be allowed to stay in any country hut should 
bf expelled^ 

Thus, the punishments the highwaymen receive differ according to the 
degree of enormity of dieir crimes. In diis respect; Allah, Exaked be He, says: 

"Indeed, the penalty for those who wage wttr against AiJah and 
WAMe^en^aMstm^uponear^{tocatat]eomtpH<m 
but that they be killed or crucified or that their hands and feet be 
cut off from opposiit: sides vr that thf}> be exiled pom the land,,." 

(Qur'iu: Al-MMah: 33) 
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According to the opinion adopted by the inaj ority ol th e SaiaJ { early Muslim 
scholars)^ tlila noble vcrs^ was revealed regarding the bighwsyineiv and thj£ is 
the base on which they founded Adr judgments. regwd to fllis, Imftm 
Aah-£h^l related that Ibn 'Abbfts [may Allah be pleased with him) said: 

"If the highwaymen kill at^d seize peopk% properties, they must be 
kiikd and crucified If they kill but do not sei^e properties, theymtist 
be kilhd 'without being crucified. Moreover, if they seize properties 
without killing, their hands and feet are to be cut off from opposite 
sides. If they only terrorize people on wtys without seizing their 
properties, they are to be exited from (fe land." 

If some highwaymer commit murda; the death sentence must be passed 
on them all. If some of them com m it murder and othen «eize the property, ait 
of them are to be killed and cmcified. 

If one of such bandits repents before being apprehended, the penalties 
prescribed cqncer n i ng h i s cn mf , so ch fis t x i le, amputat 1 ng a hand and a foot ^ind 
inevitability of killing, are to hu annulled, [lowever, the rights owed to humans 
must be redeemed, be it a soul^ a lim U o r a p roperty {as a 1 Lillll liiient of qi^^^ Le., 
legal retribution), except if the bandit i£ pardoned by the ri^htriddaimers. This 
is ba&ed con the noble Qur'ianic verse in which Allah, Exalted be He» says: 

"Exceptjvr^oae^^retum (repeating] before youovercome 
[te., apprehend] fftem. And know that Allah is Forgiving 
and Merest r (Qurln: Ai-Mi4diih: 34) 

In thia respect. Shaykhul-UUm, Ibn THyiitiyah (may Allah have mercy on 

him) said: 

"Muslim $chohrs have unanimously agreed that if a highwayman, a 
thief and their liine are brought to justice hcfiw the ruter. or the judge, 
and they repent afterwards^ the prescribed penalty imposed on them is 
not arattdkd, but U must he exemted even if they repent ^ncerefy!* ' 

ThuSj the exception of repentance mentioned in the noble verse is only 
apphcaUe before they are apprehended. Sq, tlie One who is penitent after bdng 
appi^hended is still considered among those on whom the legal penalty must 
be executed, This is based on the general meaning indicated in the previous 
noble verse. Moreover, accepting the repentance of the bandit after being 
apprehended may be used as a means to suspend executing the legal penalties 
prescribed by Allah. That is, it is e&sy for the one on whom the penalty must 
be executed to pretend that he ha£ repented in order to be pardoned for the 
ofifenses he has committed. 
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If anyone i s aciacked^ h e has the right to defend h imselt against the one wh o 
wants to kill him, ordi&honorhim by raping any of his female relatives^ such as 
hi9niotlKT,iusdai^tei^Ms6jMerorMBwife,cM^ or rain it 

Ihus, one has the right to dtknd oneself in such cases, whether the assailant 
is a human or an animal. However^ one should drive the assailant away by 
the means one believes tlie least harmful, because if one were inhibited from 
defending oneselt> one would be harmed either physically or regarding one's 
honor and properly. Besides, if it were not permitted, people would oppress 
one another. Rather, if the assailant cannot be driven away except by killing, 
one the right tn kill him without hxi/mg to pay blood mon^ or b^ng 
subjected to legd retributioa, because one has killed him to ward t^his evil. 

If the attacked person is killed, be is considered a martyr, based on the 
tfuiith in which the Prophet (PBUH) says: 

"If the property of anyone is taken away without rig^t and he 
fig^ (in defense) and is kiUed, 0t£n he is a martyr!^ 

ImAm Muslim and other coni|rilers of Sfl^^ relate that ABU Hurayrah 
{may AIM be pleased with him) has narrated: 

"A. man once camt to the M^ssen^r ef AlUth (PBUH)} and sauit 
'O Messenger of Allah! What if a man tomes desiring to seize 7ny 
property^' He (the Prophet) replied, 'Then do not surrender your 
property to him.' The man said. And what ifh^fi^ts me?^ The 
Prophet TvpUed, 'Then fight him h&ck* The man asked a^airt, 'And 
what if he Idih me?' The Pnspte (PBXJH) ditsWcmt Then you 
fire a martyr! The man said, 'At^d what if I kilt him?" He (PBUH) 
replied. He will be cast in the Hd^re: 

One must defend onesdf and one's honor provided that this does not lead 
to any sedition, as Allah> Exalted be He, says: 

'..And da not throw [yourrdvaj with yvur {own} hand$ into 
destruction,..*' (Qur'an: Al-Baqaiah: 195) 

One should also defend the life and honor of one's Muslim brothei; 
according to the Imdith of the Prophet (PBUH) in which he says; 

''Hdp }>D ur (MusHm) brother, whi0ter he is an oppressor or he is an 
oppressed one:' 

What is meant by helping one's Muslim brother v/hUe he is an oppressor is 
straining his oppression. 
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If a thief meaks into somwne's hou&e, he is regarded the same &s an 
assailant; he should be driven away by the means least harmM as fHissible, 

Whoever peeps into someotief's house through a crack, a window or from 
above the roof, the homwwner Ha* the ri^ to drive him away and prevent 
him from doing sol Moreover, if the homeowner hits such person's eye and 
gouges it out, then no indemnity is to be paid for such injury. Similarly, if the 
homeowner stabs such a person with a stick and injures his eye, no compensa- 
tion is to be paid for iL Willi ["egard to thiSn the Prophet (PBUH) says: 

"If anyone peeps into the house qf some people without their 
permission and his eye is knocked out neither diyah (indemnity) 
nor qisds (legal retribution) is due 6tefu'^ 

This is for the sake of guarding the Muslim's inviolability, as well as the 
inviolability of his property his honor and his dignity that Allah has endued 
him with. 

This is the justice of Islam and how it sectufes the safety of the community 
and ^ regulation of it$ interests in order to develop countries, make people 
feel safe, and regulate the means of transportation between dttiferent regions 
so that people may travel securely by night and day Indeed, humanity would 
never gain prosperity save by applying this wise legislation, for all the worldly 
systems and its mat erial power have failed to achieve even a little of the aspired 
security without a^iplying diis Shttri*<^ (Islamic Law). Verily, Aim^ty Allah, 
the Most Thithful. spoken the truth when saying: 

"llt^ i$ H tiiejttdgtnetaijf[0m time ^ ^^tanmce ^t^y destref 
But who is better thun Allah tn Judgment for a people who are 
certam [mfiM]*' (Quran: Al-Ivm'idah: 50) 

Endnotes 



1 See Ibn Taymiyah's MajmH "ut-PtMwA 

2 Ab<i DSwfid (4771) [5/831, At-Tinnidhl( 1424) (4/291 and An-NasA'S (4100) [4/131]. 

2 Muslim (358) lim2]. 

4 Al-Biikhari (2443) [5/L22] and Muslim (6325) [3/353]. 

5 See Muslim (5«7) [71365]'. see alw JU-Bukh&ri f6902) 112/303] and Muslim (5606) 17^1- 
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Fighting the Rebels 



Allah, Exalted be Hci says: 

"Anff >/^/act£ofif anun^g' btBeven ihouidj^ii, then 
make settlement between the two. But if erne oflhent oppresses 
tbe otheri then fight against the otie that oppresses until it 
returns to the ordinanee ofAtUh. And if it returns, then make 
tettlAment between them in justice atui act justly, indeed^ Alluh 
hve$ thofe who actfusHy. The btUevm are hut brathcrsy jo 
raakc stttiement between your b r b 0tat . And fear AHak lhat 
you may neehe mercy." (QuiHii: Al-Hujur4t 9-10) 

Tliu«, Allah, Exited be He, orders the bdieveis, in this noble Qui'anic 
verse, to Jighi the oppressors or the rebels if they do not accept reconcUiation. 
Furtherroqre, the Prapthet (PBUH) sayK 
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"When you (Muslims) dte holding to on? single man ca your kader 
and someone comas seeking to saw discord among you ot disrupt 
your unity, then you should ksU ftim 

(Related by Imam Muslim) 

lm4m Muaiijn also iclaied that the Prophet (PBUH) has said: 

^anyone tries to dssnqit the affairs of this nation whik itis united, 
you shauid strike him wi^ the sword whoever he is" 

The Prophet's Compamoiu alw bivie 

The word rebeUiom, in Anabic, indicates opptessiott, inequity, injustice and 
deviation froni the right path , as the rebels are those notorious for their inequity 
and injustice* and dissent from the leaders of Muslims^ for Muslims must be 
united as one group under one leadership, Allah, Exalted be He, says: 

"And hold firmly to the rope ofAUah all together and do not 
become divided** J* (Qur'an: Alu imran: 103) 

And He also says: 

*^ ym ivJw have hdieved, ob«y Allah and obey the Messenger 
and Cbose ht auOwrity tatumgyou**" (Qur'ani An-Ni$a': 59) 

In addition, the Prophet [PBUH) sayst 

"J enjoin you to fear Allah emd to hear and obey even if a slave is 
assig^asyour leader 

Hiifi ii considered a neoessityi foe people are in need of leadership, to 
preserve the entity of the Muslim community, protect Muslim possessionSj 
execute the prescribed penalties, fijIfiU due rights, enjoin vrfiat is and 
forbid what i* evil. 

In this regani Shaykfanl-UUni Ibn Ikymfyiili (may Allah have mercy on 
him) sjtys: 

7f must be known that undertaking ffte responsibility of peoples 
affairs is one of the greatest duties of the religion: rather, neither 
religion nor life can rise without it That is, people's interests can never 
be fulfilled except through the unity of the ccffttmunity. Moreover, 
any ammuntty must have a leader. The la)Vg^ver efShari'ah has 
ordained it in nonessefttial small gatherings its an exhortation tQ do 
the same in <^r kinds cfga^ing!^ 
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IbnT^ymlyah d$o says: 

*it is weli-known that people do not thrive except wiih the presence of 
ruUrSt even if those who take over are from the unjust people, for it is 
better for people to have an ut^ust ruler ^um none. It is said that a 
year under a despotic leader is better than a nigftt witkout a ruler"^ 

Thus, if a group of people vAo are stroiig and powerful revolt against 
the leader on the bfuds of misintepietatioa, aiming to dethrone him or 
oppose him and to sowthe seeds of dissent among people and disrupt their 
imity, they are considered rebels^ who are oppressors and transgressors. In 
such ^1 case, the leader must send to them asking them about the reason 
behind the i r rebellion , If t h ey complain about any act of i nj ti s I ice, he should 
eliminate it^ and if they clLiiin an unclear matter, he should dear it. Allah, 
Exalttd1>eHe,says; 

'*..*tken make settlement between the two.. J* 

(Qur'in: Al-Hujurat: 9) 

Thus, the peacemaking should be implemented in such a way. If what they 
hold against ftills under wliat is prohibited^ he must remove iti however, if it 
is lawful but they misconceive the matter believing that it is prohibited, he is 
to clarify the proof of ils legitimacy and rev4?al its truth to them. After that, if 
they return to the right path and show allegiance, he shoidd leave tfaem, but if 
they insist on disobedience, he must by law ^;ht «^4mst them and his subjects 
must support him. Allah, Exalted be He, says: 

''...Tltettf^ti^i^n^ihemieffuititppressesuHtUitTetuntsto 
rbe ordinance qfAUah,,," (Qur^: Al-Hujur^t; 9) 

Accordingly, fighting the rebels is obligatory in order to ward off their evil 
and suppress their sedition. 

In fighting against rdrds, the follawit^ matters 
should be taken Into consideration: 

Pirst: It is prohibited to use weapons of mass destructioii while fighting 
thenii like destructive bombs. 

S^Ond:It is prohibited to kill their children, their escapees, their injured, 
and those who give up fighting among them. 

Third: Their captives are to be imprisqned until the rebellion is suppressed. 
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Forth: Thuh i>] opcrtits should not be taken as spoils of ■war; as they still 
belong to them just Ilk* the liwloiUblc properties that bdotig tO Other 
Mudiins, Thiis, theyare Impei'tEdsslble tobebote4a«they we stlfttbe 
owners' prope rties, Wlien fighli ng coiiies tc an end and the suppression 
of rebcllinti i.s achieved, those rebels who finJ their properties in the 
posse.sjiioji <if any of th<tst' iupparters of tlie rulei have the right to 
take them back, Howevtr* what lias been d^aged during the war is 
considered a wasted property entailing no compenAatioa, and iJierc Is 
no diyah (blood money) for vtbo^va is kiUed on both skies. 

In this connectioat Az-Znhil said: 

"A rebeUictn erupted a»d was witnessed by many of the Companions of 
Ihe Messenger of AUah (PEUH). They tmattimously agreed ihat none 
■ms to he kSUd in qisM (iegfil TCtribttthn), and no property was to he 

looted on the basis of a tnisinterpretatioi^ of the Qur^^n, and the property 
found safe on the spot, after the fight, is to be tetun^d to iis owJier"^ 

Moreover it is stared in the book entitled Al-I^lh (Demonstration), They 
(the Companjom) have csgreed that there is no compem^ition for the prt^terty 
spoiled byihejuil vighifulpeoplejor the rebels, and vice versa. 

T f two M us] i in pL\j ti are e ngaged i n figh ti ng and notie of them is obed 1 e nt 
to the ruler, i e they tight out of partisanship or craving for l^adersliip, both are 
considered oppressors. This is because each of them oppresses the other^ and 
none of them is better than the olher. Therefefe, each k liable ibr cortifwnsatkm 
for the damage it may cause to the other However, ifoneoflhem fights by the 
order of the i tilei'» it t\^g^ndod as the rightful otu while die other i& th& unjust 
rebellious party as mentioned above. 

If a group of people supports the opinion of the I^iiiU'LiiteSj considering 
the Muiiim who t unmiil^ a major &in a disbeiiever, cursing and reviling the 
Prophets Companions, and deeming the blood of Muslims violable, then they 
tfc regarded as fbll<rwers of die Khatijite§ and tJonsf dered as dluolute; Tldoti* 
«nd inequitable as them. And if they, m addition to the aboTC^ mutiny gainst 
the authority of the ruler of Muslkofi, they inu$( be ibught. 

Concerning the Kharijhes. Sh«yklmE-IaUbti Ibn Tkyndrah {may Allak 
have mercy on him) £aid^ 

"Thv Adheren (s of the Su n nah agree tha t (hey are innovators in religion 
and thai they must be fought nccitrding to the tititheiiiic religious 
texts. Furthermore, the Companions have agreed on fighting them. 
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There is no disagreement amon^ the Surini Sdiolurs that Muslims 
should conjederate with the ju&t rulers whofi^t against them (U. 
the Kharijites)* YeU there is a disagreement m ivhether Mudims 
^utd wnfederate wiik the demotic rulers whofi^t against the 
Kharijites or not. Il is reported that some scholars t^ree that it is 
permisiihk to ttUy with iinjusf rulers in fighting against them, and 
il is permis^ibk'. to do ihc sc^iin: in fighting agijin^t the Dhinunh' 
who have breached their coveftant with Muilimi; this is the opinion 
maintained by the majority of Muslim *chote. They also maintain 
that it is permissible to fi^t along \i>ith ofty ruler, whether he is 
ri^teous or depraved, so long as his cause is legitimate. That ts, if 
he fights againat diabi^Jt'evers^ cipostafes, covenant -breakers, ot the 
Kharijitt's, Muslitm should fight along with him, yet they should 
not if the fighting is iUegitimtile,'''' 

If thoie who support the; belief of tlie Khji'ijites do not ntutiny against the 
ruler or .sow the seeds of dj^jsentioLi among the Muslim SLibjecti, they should 
iioE be fought against, and the Islamic laws are applied to them as rvlgshms. Yal, 
ttiey should ba discretionarily punished, rebuked, condemned^ and prevented 
from expressing theii wicked views and spreading ihdr heresy amoag Che 
Mu^ims. This is the opinion of those sdiolars vfho do not regard the Kharijites 
as disbelievers, which is also the opinion of the majority of scholars. Howevei, 
those who consider them disbelievers maintain that they are to be fou^t 
against whatever the case may be. 
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Aposta^ 



Linguistically^ the word "apostasy" in Ai^bic is derived from "turning bacl^ 
or 'l>adulidln^. 5o^ an apostate is a backslider; Allah^ Exalted be He* says: 

"...and do not turn bade..." (Qur^aJtt; Al-Mtfidahiil) 

That is^ do not backslide. 

According to ti^e religious terminology, an apostate i& the one who willingly 
disbelieves after embradng Ishm, whether through utterance, belief, doubtf 
or miction. 

There are prescribed periallies imposed on the apo&late in this ivorld and 
m ibs Hereaften As £)(r his world^ punidunent it is stated in the hfu^h in 
wfaich Ihe Prophet (PBUH) says: 

^attyme (MusUm) dunces hisrdigum (le. apostatizes), kUl htm'^ 

Them is ccmetms among Muslim scholar on this judgment vnd its 
reLevant rulii^ siidi as separatii^ between the apostate and his vrife and 
prevendi^ him £rom diapoali^ of hl» prof»c^ 
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X PRESCRIBED AND DISCREnOMAKV PUNISHMENTS 



As regards the presciUied punishment awaiting the ^Lpostate in the 
Ifereftfter, Allah, Euilted ht Ht, states it in the QurWiic verse liat reads: 

^„,An4 whoev^ of you reverts from his ref^gion [to disbe^] 
m^4i0'^i^dte heka disbelUvtr -for those, their deedt haw 
become wor^dest in this world aHdlheHent^$r, and those are 
the cat^mi^ of the Fire; they will abide therein eUnu^^ 

(Qur^: Al-Ba<^inih: 217) 

^HKtosf takes pbce by comniitting one of the breaches of Islam, whether 
serioiisly, playMly^ or mockingly, Allah, Ejsaked be He, sa^: 

"And if you ask themt Ihey wUl surety say, 'We were only 
amversir^ andplayht^ Say, 1i it Allah and iSs verses and 

HisMessenger thatyou were mocking?* Make no excus^yow 
have disbelieved reje^iied faith ] after yottr belief." 

(Qiir'^n: At-T^wbjh: 65-66) 

Ho%%cvcr, l( y Muslim is compelleJ to utrer words of disbelief, he is not 
regarded as jii apo^:ratc, iis Altuh, F,\iilit^-d be He, says: 

**Whoever disbelieves in [Le^ denies] Allt^i after hb belief*, except 
for one who is forced [to renounce his religion} while kis heart is 
secure infM..." (Qui'iln: An-NaLl: 106) 

The Biefldies of Idam by WMch Apostasy Takes Plac« ai^ Ma^ 

The most grievous among iJiem is assodating others in wo^h^ with 
Allah, Exalted be He. For example^ some people associate others in worship 
with Allah, such as supplicating the dead^ the frtilfiful servants of Allah, and 
the lighteous peopk, ijlaughtering sacrihcial animak for tlieir graves, vowing 
to themi or seeking help and support from the dead as grave worshippers do 
nowadays. So^ whoeviST commits any ofsuchactfiofassociaCion is considered 
to have apostatised. Allah, Bxaked be He> says: 

"Indeed, Attah does mt forgive assodatknt with Httth but He 
forgives what is less than that for whom He Wilis. . 

{Qiir^^An-Nisi^:45) 
In this comiectiaii, Shs^ul-blflni Itin Tiymlyah, ^aid: 

"Wkoev^ makes mediators between Allah and hbnse^, st^icating 

them, seeking their aid, and putting his trust in them, has surely 
disbeikved accordir^ to the consensus of Muslim scholars."^ 



diaper 9! Apowaay ^ 

Furthermore, whoever denies seme of Allah's messengers or some of 
the Divine Books has surdy apnstaiizedi ^ he disbelieves Allah and denies 
one of His mesKi^ers or otue of His Books. The same applies to vdioever 
denies the angels or the resurrection after deathj whoever does this is an 
apostate, as he thus disbelieves Allah's Book (the Qur'ftn), the Sunmih 
{Prophetic Tlradition), and the consensus of Mu&lim scholarsn Moreover, 
whoever di sparages oi reviles Allah^ Exalted be He, or any of His prophets^ 
is considered a disbeliever. 

Similarlyn whoever claims prophethoodn or believes in anyone who claiiu$ 
pmphediood after Prophet Muhammad (PBUH), is considered ^ disbeliever 
This is because such people thus <kny the Qui'anic verse in which Allah, 
fxalted be He, says: 

"Ma^iatHrtnid h itot the father of [any] one of you r mett, but [he is] 
th£ meisenger of Atlah and s&d [i.e. the last] of the prophets. . 

(Qur'^: Al-Aiizab: 40) 

Moreovet; whoevier denk* the proMWtion of adultery (fornication and 
sodoniiy)> or denies unlawfulness of any of the consensually and olniously 
prohibited things, such as eating the flesh of swine, drinking intoxicants, is 
regarded as an apostate. The same applies to whoever prohibits something 
consensually an d i nd isputably lawful, such as the lawful slaughter of the animals 
of grazing livestock. 

The same also applies to whoever denies the obligation of any of the 
prescribed five acts of worship mentioned in the following hadith in which the 
Prophet (P0UH) says: 

"Islatn is built on (the foHowittg) five (principles): Testifying that 
there is no deity hutAliah and that Muhammad is the Messenger 
of Ai/flh, esUMMng the (compukory congregational) Prayers 
dutifully and perfkctly, payittg 0te Zalc^ fas&t^ ^ mon^ tjf 
RamadM. and performing (Pilgrimage) to the Sacred House 

Whoever denies any of them is deemed an ^ostate. Additionally^ 
whoever mocks religion, despises the Nohle Qur^^n, or alleges that 
something of the Quran is lost, missing, or concealed, is indisputably 
regarded as a disbelieven 
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X PRESCRIBED AND DISCRETIONAIff PUNISHMENTS 



Skaykhul-Islam Ibn Taynuyah {may Allah have mercy on himj 

7t is religiousiy taken for granted that, and according to the co tt^ensus 
of Muslim scholars, whosoever vindicates the professhr} ofii rdi^hn 
Other ffcflw kkm or the Skarf'ah r^ealcd to Prophet Muhammad 
(PBUH) h a ^beUever and his dtsbdiefresen^rles ^iose brieve 
in part of ^ Scripture and disbelieve in the rest." 

He aba said: 

'Ami whosoever ridicules the Promise ofAliah or His Threat, or does 
rwt cojjsider those who profess a religion oifwr ^umldamdisb^ievers, 
such as the Otristitms, or doubts their disbelief or maintains the 
validity of their creeds is consensuaHy regarded as a dishdkverf 

Shikylcliul-Islam Ibd Ibrniiyah added; 

'^Whoever curse$ ike Pro^K^ Cott^mtions or ort£ of them, and adds 
to his revUement an allegation that "AH Ibn AW !S^ib is a gad or a 
prophet and that fibril (Gabriel) has erred (and revealed theMess^e 
to Mui^mmad instead) is undottbtediy a disbeH^verf^ 

Additionally, whoever judges with the positive laws instead of the Islwnic 
SkarVak^ believing that they are more beneficial to people than the latter, or 
whoever adopts the ideology of conumitiism or Arab nationalism instead of 
Jslam, is undoubtedly an apostate. 

There are many types of apostasy. For example, claiming knowledge of 
die unseen is an act of apostasy, absolving the disbelievers from disbelief, 
doubling &dr disbelief, or deeming their creed valid are acts of apostasy, and 
believing that certain guidlance or a certain judgment is more perfect than that 
of the Prophet (PBUH) is an act ctf a^tasy. In addition, detKting somethii^ 
brought by the Messenger of Allah (PBUH), mocking something related to 
the religion of the Messenger of Allah (PBUH), and denying a certain reward 
or punishment stated by him are acts of apostasy. Moreover, supporting the 
infidels and helping them against Muslims are acts of apostasy. The same 
applies to those irfio believe that some people are permitted to deviate from 
the Shart^^ hmught by Prophet Muhammad (PBUH), such as tiie extremist 
Sufis; they are regarded as apostates. Likewise, those who turn away from the 
Religion of Allah, Islam, refraining from learning it or acting according to 
its teachii^ are considered apostates. All the aforementioned are among the 
aspects of apostasy and the breaches of Islam. 



Chflpter9: Apoaosy 
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SliukhMulianLinad Ibti ' Abdul -Wahh^ (may Allah have mercy on him) said: 

'^'There is no distinction re^ardhig aU these breaches between 
cojnmittmg them jokitigly, seriously, or fearfuiiyy save the case 
when one is forced to commit them. All of them are extremely 
dangerous and they happen so frequently Therefore, Mttslims 
must beware ofthetn and be on their guard dgfitttst them. Verily^ 
we seek r^vge with AUakform the acts incurring His wrath and 
painful torment.'' 

niese are some examples of the breaches of Isbm, which exceed by far 
what 13 mentioned above, Thereforej Mn?hhtii*i have to learn and know them 
in order to be on their guard against them and be able to avoid them. This is 
because if one is not aware of the aspects of associating others in worship with 
Allahj one becomes apt to commit it, 'Umar Ibnul-Klutt&b (may Alkb be 
pleaded with him)> said; 

^The knots (i.e. handholds) of Islam are about to he unraveled one 
c^ter ano0ser if there arise in Ishm people know not the Pre- 
Iskmic era,"" 

So, I advice you, gentle reader, to read. Sha^duil-Iaiam Ibn Taymiyah's 
book entitled "Adherence to the Straig^ay Requires Opposite the People cf 
the HeUpiT and Sheikh Muhammad Ibn Abdul -Wahhab's book entitled "The 
Matters in Whidi the Messenger of Allah Opposed the People of the Pre-Isiamic 
Period of Ignorance"^ and its explanation by the great Iraqi Mudiin scholar 
Mahmtid Shukri AJ-AlM, may Allah have mercy on them all. 

Whoever apostatizes must be asked to repent and be given a three-day 
respite; either to repent or to be killed, Thi* is because when ' Umar Ibnul- 
Khaitab (may Allah be pleased with him) was intbrraed thai a man had 
^c^tized after his embracement of Islam and had been killed without being 
asked for repent^ce^ ^Umarsaid: 

"Why have you not in^prisoned him for three days, fed him a loaf 
of bread every day, and a^ed him to repent PeHiaps he may have 
repented and reconsidered the Commandment ofAJkih (ie. Islam). 
O A llah ! 1 have no t witnessed it, and I would not have approwd (of 
kiliirtg the man) if I had been informed'' 

(Related by ImAm M^Uik in hi& collection of Hadith entitled 
Ai-Muwamlt 
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X PRESCRIBED AND DISCREnONARY PUNISHMENTS 



Owing to the fact that apoiiaiiy i:i ciiii^ed by doubt and is not dispdled at 
once, a PHpite mutft b« givien to the apost^ befrae killLag him that he may 
meditate and recant. As for the proof of the obli^atian of kUling tlie ^nstatc If 
he does not repent, the Prophet (PBUH) says: 

IfanyoiK fMuflmJ dutnges his reli^ (ie. t^?ostatizes), kiU hittt,^ 

(Related hf Al^Bukblit and AbH D&wfid) * 

The killiikg of sm qjostate must be handled by the j udge or his deputy, for it 
is a punishment for violating one of the Rightfi of Alkh, so it is the duty of the 
one in authority to estLibliAli it. The wisdom behind the obligation of killing 
the apostate i& the fact that he lias known the Religion of Truth and then 
abandoned it. Thus, he has become a corrupt person who no longer deserves 
to lire; he h^ become A comipted member that may harm the society as well 
as the ReUgloi^ of Islam. 

Rc^ientaDce is fidfillcd by utteziiig the Two Te^calaoaa of E^di, due to 
the general meaiiing of the £^id[rrh hi wbidi the Pi^het (PBUI^ 

"/ have been commanded (by Allah) to f^t the people uwCtf they 

say. There my iicity bti! Alhk' If they say it, they will protect their 
bhodnnci pt operiyjroiu me, t:xu'pi for (viohtmg) Mamie hws (for 
\-vhich they ivill deserve to he justly punished)"^ 

As for nn apostate whose apostasy is based on the denial of one of the 
fundamentals ol Islam^ his repentance - a long with utlerj ng the 1 wo Testifications 
of Faith - Is fiilfiiled by hi s acknovHedgmcnt of what he has denied. 

An apostate is prevented from disposing of his property due to the 
dependence of other people r^hl* on It, just like the property of a bankrupt 
Thu*, the debts of an apostate, h b own expenses, and the etpcnstt 6fhi& femily 
areto bem^tnaged through his property, thrnufjhout the period he isprevfctited 
from dispo^iir^g oi" iL If the apostate re.. ants and returns to Islam, he retrieves 
his property and he is enabled to dispose of it once again, as the reason for 
preventing him from diaposltig of his property is rK>'loi:^Ei'dieF& However, if 
the apostate dies without recantation, or gets killed virhile still an apostate, hi* 
property becomes j^i/(i,e. spoils gained wllhciLiE Hghting or war) belonging to 
the Mushms Public Treasury. Th is is because an apo^itate is Aup[joiied to have 
no heai^ ibr he is regarded as a disbdievern and Muslims do not inherit from 
dlsbdBevers, In addition, he i» not to be inherited by any of the disbelievefs, 
not even those to whose reUgian he converted, for his apostasy by no means 
acknQwIedged. Furthermore, an apostate inherits firom neither a disbeliever 
nor a Muslim^ tbr the Prophet tPBUH) says: 



Cbapm:9:A 
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"A Muslim does not inherit from u disbeiitver, nor does a disbeliever 
inherit Jrom a MusltmT* 

Muslim ^holars (may Albh have mercy on them) have disagreed regarding 
the judgment pertaining to the acceptance of the repentance of the one who 
ha& disparaged or reviled Allah, Exalted be He;, or His Messci^cr (PBUH). 
Some cf them az« of the opinion thflt his repeiifcacice is not accepted as regards 
the worldly rulings and prescribed penalties^ he is to be killed and disallowed 
to inherit or have heiri. They maintain that he is to be killed anyway for the 
grievou.sness of hib tiin, thf viciuusnofis of hts creed, jnd his, helittlement of 
Allah, lixaited be He. Another group of schokrs beheves that his repentance is 
accepted, for Allah, Exalted be He, says: 

^'Stjiy to those who have disbelieved [ that} if they cease, whai has 
previously occurred will befitrgiv^j^r thera- 

(Qur'aru Al-An^L 38) 

Lilcewtse. Mushm scholars (ma[y Allah hsvt mercy on them all) have 
disagreed r^iaiding the acceptance of the repentance of the one 'vdio 1^ 

recurrently apostatized, ^ojne of them maintain that his repenirtnce is not 
accepted in tins world, a.t\d the prescribed penalty pertaining to iipo^Lasy must 
be imposed on him. even if he repents. This opinion is based on the fact that 
Allah> Eialted be He. says^ 

"Indeed, those ^vho have beli^^ved then disbelievedt then believed, 
then disbelieved, and then increased in disbeiief - never will 
ASahfar^ve ^untt twrwiU lUguide to a wt^. 

CQnrln:An-lsri*Sf:l37) 

However, another group of scholars believes that his repentance is 
accepted, basing their opinion on the Qur aiiic verse in which Ailaii, Exalted 
be He, says: 

"Say to those who have di^believeii f thtU] if they cease, what has 
previously occurred will be forgiven for them. . 

(Qur an: Al-Anfal: 3S) 

The aforementioned verse is a general one^ and the phrase those who have 
disbelieved includes those yfho have repeatedly apostati2ed, as apostasy is a 
kind of disbelief. 
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Scholars have also disagreed regard! ng the acceptance of the ivp«ntaii« of 
a hypocrite, who pretends to be a Muslim and hides disbelief. Some scholars 
maintain that the repentance of such a person is not accepted, as he cannot 
show any more signs of his reversion to Islam. Allah, Exalted be He^ says: 

"Except for those who repent and cvrrect themselves and make 
evident [whiit they concealed].." (Quran: Al-Baqarah: 160) 

That is to say, if such hypocrites declare repentance and try to show signs 
of their Islam, it will not surpass their previous state, as they used to show 

3slam and hide di&bclicf anyway. 

However, some other scholars maintain that the repentance of such hypo- 
crites is accepted, for Allah, Exalted be He, says^ 

^Indeed, the hypocrites wilt be in the lowest depths of the fire 
- and never will you find for them 0 helper. Except for those who 
repeat, eorrect 0Kmselves, hoUfitst to AHoh^ mid ar^ shtcerv in 
their religion for Allah, for thtne wlU he wHk the believers. And 
AUah isgoir^togive ^ beUevenap^rvward." 

(Qur^: An-Nistf: 145-146) 

In addition, the Prophet [PBUH) refrained from punishing the hypocrites 
due to the s^ns they showed of their Islam. 

Among the sects of atheism and disbelief are diose who believe in the 

Haluliyyah (immanentism or pantheto) and the Ibdhiyyah (libertinism). 
Other examples of disbelief are the one who prefers his master (or sheikh) to 
Prophet Muhammad (PBUH) and the one who believer that if he possesses 
knowledge, he is exempted fiom what is divinely ordained or proiiibited. The 
same applies to the one who believes that if he possesses knowledge, he is 
permitted to profess the creed of the Jews, the Christians, or suchlike sects that 
have abjured Islam» such as the extreniist Sufis and otheis. 

Muslim schokis (may Allah have mercy on them all) have also disagreed 
concerning the validity of Islam enibraced by a discriminating child and 
the ruling on his apostasy. Some scholars maintain that apostasy of such a 
discriminating child occurs if he perpetrates any of its forms, because if the 
laUm of a person Is deemed valid, his apoAtii$y is deemed valid as welL Since 
Islam embraced by a discriminating child is valid, his apostasy is deemed valid, 
yet such an apostate child is not to be killed until he is asked to repent after he 
has reached puberty and has been given a three day respite then. If he repents, 
his repentance Is accepted, but if he does not, he is to be Icilled. 



Moreover^ scholars have disagreed regarding the one who abandons the 
performance of prayer out of negligence despite his acknowledgment of its 
obligatimi. Ttie sound opinion in this regard is that $uch a pei'son is regarded 
as a disbeliever. This is because tlie Prophet (PBUH) says: 

"Between a man and polytheism and disbelief is the negligence 

He (PBUH) also says: 

"The (only) convgnthti between us and them (i.e. the disbelievers) 
is Prayer, so whoever neglects it has become unbeliever" 

In addition^ Allah, Exalted be He, says: 

""[And aaldng them U 'What pu t you into Seqarf'^ ^ They wiU 
*Hfe were not of fkose who prayed. . .' " 

(QuLx'an: Ai-Muddaththir: 42-43) 

Allah, Exalted be He, also says: 

*Bu^ if they repent, esU^b^h prayer, and give ZakJlh, then they 
are your brQtheT$ in rd^on.*J* (Quriln: At-T^wbah: 1 1 ) 

The aforementioned nobl« Qur^anic verse Im^cates that whoever does not 
perfbrm prayer is not one of our fellow Muslim brothers, unless he "establishes" 
prayer, as mentioned in the vetse, not only acknovrfei^es its being oblatory. 
Moreofver, the Prophet (PBUH) said: 

*£fiflm is built on (the pUowing) five (principles)^ Testifying Ito 
there is no deity but Allah and that Muymm^d is the Messetigsr 
of Allah establishing th& (compulsory congre^ttional) prayers 
dutifully cind perfectly..." 

The Prophet (PBUH) did not say, "^cknow^dging the obligation of prayeii" 
but he said, "estobii^ing praysrs.'* 

Unfortunately, slackness and n^;ligeiice r^rdlng prayer have become 
so recurrent nowadays. It is really a serious matter, so those people who are 
negligent of prayer have to repent to Alkh and rescue thetnselves from Hellfire, 
as prayer is the basic pillar of Islam that safeguards one against immorality, 
wrongdoing} and sin. 
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U Ooe of the gatea or kysi of tbe HeQ&t 



Food 



Food is the means of nourishment the human body, and its effect is 
reflected on mans behavior and conduct; hence, good lawfjl food has a good 
effect OB the human being, and evil food has an evil effect. For this reason, 
Allah, Exalted be He^ has comniat>ded His Bervants to eat good lawful food, 
Biidlias forbidden them finm eating what is unlawful is ilhis^ 
ibllflwiii^ verses: 

• Allah} Exalted be He, says: 

'X> numkind, eat from whatever a on ear^ [that is] Utwfid 
4Mdff>od..r (Qtiriln: Al-Baqarab 168) 

* Alkhkthe Alm^t^ also sojrs; 

t) you whohavfibdkvedtcatfrom the good [te.^ JawfuJ] things 
which Wehinfeprovt^faryouwidbegrai^UiAUah^UU 
[M«ed] Hbn 0uajfou worrii^" (QoP&n: Al-Bat^rah 1 72) 
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• In addition, Allali, Hxalted be He, says; 

"O messengersy eat from tkegood foods and work ri^tteousaess. 
Indeed, I, of what you do, am Knowing." 

(Quran: Al-Muminun; 51) 

• Allah> the Exalted^ also sayg; 

''Say, 'Who has JorhiMen the adommeftt of [Le., from] Allah 
whkh He has produced for His serrantt and the good [lawful] 
mt^t^prov^&nV" (Qur'in: Al-A^ri^ 32) 

Linguistically* food is generally everything tUat can be eaten or diunk^ and 
all kinds of food are or^lnally lawful aca>rdi^ to the getieral meaning of the 
noble verse: 

He Who creaitd^you olT of Iftaf h^IcA isondu «art^.." 

(Qur'ia: Al-Baqarah: 29) 

In addition to this ver^e, there are many legal texts b the Qurln ^idthe 
Sunnahy which indicate that all klndfi of food are origiimlly lawful except what 
is particularly excluded. 

With regard to this, Shaykhul-TsJim Thn Ikymiysh sayS: 

'The basic rule is that all fftod kinds of food ars iawfuifor the Muslim 
who does lawful deeds^ That is, Allahy the Almighty, has imidt; lawful 
the good food for thost who make use of it in obeying Him, not in 
dUobedUfice, As an iUitstraiwn to this, Altah, Existed be Hct si^s. 
There is not up<m fftose who l^ieve and do H^iteotutim l^>*y] 
blame concerning what they have eaten [in the past].. / fQur an: Al- 
Ma'idah: 93) Therefore^ it is impermissible to utilize M'hat ii lawful in 
disobeying AUak For example^ it is not permissible to give meat and 
bread to someone v/ho drinks i^ohol and comtmts immoraHtieB. Those 
who eat from the hxwftdfood and do not ^umk AUahfor this hks^n^ 
are censured, for Allah, the Almighty, says, 'Then you wiH surefyhe 
asked that Day about pleasure' (Qur'iln: Al-Kawthar: 8)"^ 

The verse means that one wi!! be asked on the Day of Judgment whether 
one has thanked Allah In return for this pleasure or not. Allah, Exalted be He, 
has allowed the believers to avail themselves of the lawful thing? as indicated 
in the fbllowing noble verse: 

"They ask you, [OMi^fmmuidJ, v^uahm hem made tawfid far 
^tcm, Sa^ %awful firryouar^eli^J^^d^ods.." 

(Qur^an^Al-Mi^idah:4) 
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AMi has clarified to His servants wLat He has tbrbidden them to eat or 
drinls, as He says; 

has e3^!aitt&d in detail toywi what He has forbidden you, 
excepting that to whkh you an con^feBed. . * 

(Qur'&n: Al-Aii am: 119) 

ThuSj tiny food thftt is not prohibited by Allah is dttiiied lawful, as 
illustrated in tlie following in which the Prophet (PBUH) says: 

"Allah, Almighty and Ever- Majestic be He, has made ohUgations 
so do not neglect them, and He has set limits so do not transgress 
them, md has prtMited fMn^s so do not vioUtte thetth and 
He has not made a menUon of (other) things (j.e^ He has neither 
decreed them lawful nor prohihited) not out t^fot^tfulness so do 
not seek to know thenC^ 

ImSim An-Nawavd (may Mah have mere/ on hjm) commented on thk 
hadtth sayii^ "This is a h^an (good) which is rdated by Ad-DAraqu^i 
and other compiler of Hadtth!* 

Any kind of food, drink oi clothes that is not piohibited by Allah or His 
Messenger (PRUI T) is considered lawful and it is impermissible to prohibit 
it That is because Allaii, Exalted be He, has defined and explained to us 
wiiflt is prohibited; thxis, whatever Allah prohibits i& well-dtplained. As it is 
Lmpemdssible to sanction what ts prohibited, it is also Lmpermissible to pFohibit 
what Allah has decreed a$ lawful and ha* not mentioned as prohibited. 

The rule of thunib in this regard is that any pure and harmless food is 
lawful in contrast to the impure food such as the meat of dead atLimals^ blood, 
droppings, urine, liquor, hashish, and anything defiled with an impure object. 
All such things are forbidden, as they ace all evil and harmful, based on ±e 
folloPwii^TCrse in Vfhlch. Allah, the Almighty, says: 

"Prohibited to you are dead attintalSt bhod^ the flesh ofswine,..'* 

(Quran: Al-Maidah: 3) 

As for the dead^ it is the animal that dies without being slaughtered 
according lo the legal way of slaughtering. It is forbidden by reason oi being 
an evil food, as one's purity is surely affected by the kind of food one eats. 
Prahibiti]^ mch ldnd$ of hod is one of the virtues of the ^uxri^ah (Islamic 
Law), However, if one is conqpelled to eat such a food, it is lawful for him to do 
so and the aspect of being impure and evil is nullified under the drcumstances 
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o£ necessity. This is because the eviJ impure effect of the evil food is only there 
wheal erne is wUling to accept rating such a Idnd of (ood. So, when one is 
obliged, under the circumstances of necessity, to eat sudi a foodt^ Qfsdi purity 
is not affected by eating it, as the bad ^ct only lumens when one voluntarily 
eats fiudi an evil fbod. Thus, when there Is no choice other than eatii^ evil 
faodt there is no harm in eating it. 

Afi for blood, it is the blood shed a result of slaughtering an animal. 
People of the Pre-Jslamic Period of Ignorance {AUjdhiiiyyah) used to put it 
in the entrails, grill it and eat it^ Howevern whatever blood remaining inside 
the flesh of the slaughtered animal or in the veins is lawful. Rather, it is not 
comidered impure even if one touchefi it with the hand or with a piece of 
cotton for example and it leaves \^ble traces. In this respect, ShAykfaol-IslAm 
Ibn Taymlyah (may Allah have mercy on him) says: 

"The right opinion is that the Mood that is forbidden i$ the ^ted^ 0i£ 
spilled or (he pou red blood; however, the blood ieft m the veins is not 
deemed prohibited by any of Muslim scholars"^ 

Moreover, it is prohibited to have any kind of food or drink that causes 
harm to ifie body^ such a^ poison, Intootiunts, iMshish, or tobaccoi AUah* 
Eolted be He, says: 

"^.,And do not throw [yourselvss] with your [own] hands into 
destruction,*" {Quran: Al-Baqarah; 195) 

This noble Quranic verse indicates the prohibition of eating or drinkit^ 
anything that may cause harm. In addition, there are many other legal prooft 
that emphasize the probation of any kind of food or ddnk that may be 
harmful either to ond^ tnind or body. 

Lawful kmdfi of food are divided into two kind«: atthftafa and fdants such 
as cereaU and fruits. Thus, any haianle^ Idod of fbod is lawfiiL Animab in 

tLirn are divided into X^Ki kinds: land animals and sea anim^ils. Land aninuils 
are lawful except those types prohibited by the Lawgiver of $hari ' &h and they 
are fis follows; 

* The domestic donkeys; this is Illustrated in the h$^th narrated by JSbir 
(may Allah be pleased with him) who has said: 

"The Prophet (PBUH) Jorbade (eating) the meat of domestic donkeys 
and he permitted the (eating of the) meat of horses."* 

(Related by Al-Bukhari and Musliui.) 
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Ibnul Mundhirsays, "There is no disagreement among Musiim scholars 
regardittg the proMbifion cf the fiesh of dimtestlc dimkeys.''' 

• Land animals that have fangs used for preying are also prohibited, 
accodrfiiig to the hfldt^ narrated hy AM Tba'kbah Al-Khushani (m ay 
Allah be pka$«d with him) v^o has said: 

*The Messenger of AUah (PBUH) prohibited eoHng any of thefanged 
beasts ofprey!^ 

(Related by Al-Bukh^fl and Mudim) 

There is only one exception to thia ruling and that is the hyena; it is 
lawful to eat its meat a$ indicated in the hxdi^ tiarrated by Jibir (may 
Allah be pleased with him) as: 

'The Messm^ ofAUah (PBVH) ordered vstoeat ^(te JM of) hyena,'^ 

In this connection^ the gieat scholar Ibnul-Qayyim {may Allah have 
mercy on him) has said: 

The atdmah that are prohibited are those having the two attributes 
cf having ffffW and being predators by rutturc such as lions, MfotveSt 
tigers, and leopards. Butt aspr the hyeriOt it orify has one ef these twQ 
attributesi it has fangs but it is not a predator bea^t by nature. The beasts 
of prey are forbidden to be eaten owing to the predatory nature they 
possess which is transmitted to the one feeding on them. However^ the 
hyena is not considered a beast of prey by nature whether linguistically 
or conventionalfy.'^ 

• Birds are generally lawful to be eaten » with the exception of birds with 
talons used foe preyii^ and himtii^ animals. Examiibs of such birds 
are eaglesn falcons, and hawks. The proh ib i tion of eating such kinds of 
birds h illustrated in the hadith nan^ted by Ibn ' Abbis (may ABah he 
pleased with him) who has said, 

"The Messenger of Allah (PBUH) prohibited eating any of thefan^d 
beasts of prey or any of the birds having talons" 

(Related by Ab^ DikwOd and od:ker compiler^ oiijftdithf 

Imflm Ihnnl-'Qayyliti {may Allah have mercy on him) says 

"There are recurrent narratiom r^ted about the Prophet (PBUH) 
indicating that he (PBUH) has prohibited eating animals with fangs, 
i.^ beasts of prey (or birds with taloits). The validity of such traditions is 
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trr^utabk acoirdiyig to the haditks tuamtted by ^AUIhtiJ^TMih, Ihn 
'AbbAs, JM Hmayrah and AM Tha 'hihah Al-Khuiitaid(mayAMt be 

* Among the birds that arc forbidden to be eaten are thow w^ich feed 
oa canionSi like vulture^! and crows, owing to the evU food they feed 
on. It is also prohibited to eat the animals that are considered foul: 
such as sHRkes. rtit^, nr\6 insets. S^ykhul-I&Lim Dm Tkymiyah (m^y 
Allah have mercy on him) says: 

"If is imanimously agreed upcfi amofig Muslim scholars that eating 
snakes and scorpiotjs is prohibited. Therefore, if any om eats such 
animah rsgardiHgOiemesIewJid toheeaten, heistohe-ur^gedto repent 
(Jbr denying an agreed i^Mm le^ rt^ng), and whoever regards 0tem 
as prohibited foods but eat$ ^lem is considered sit^ and d^an^ 
disobedient to Aliak and His Messenger (PBUH^r'' 

• AjmentiQ(ned above, it b prohibited tDCtttlcs^ 

Among tbe antmak that are prohibited is vdiatevier is bom as a Tcsuit of 
coftulation between an animal that is lawful to be e^ten and another animal 

prohibited to be eaten, such the mule, which i& the ofEspring of a horee and a 
domestic donkey The reason behind prohibiting the eating of such an animal 
is giving piioiity to tiie aspect of prohibition over that of lawfulness. 

Som^ Muslim sdioUrs hav^ da$&i£i^ the Und ftin iniflls prohibited to be 
eaten in si^t types: 

1) Animals particularly stated in the Qur^ and Sunnah such a& the 
domestic donkeys 

2) Animals restricted by certain characteristics and aiteria, like the 
fanged beiisLs of prey and the birds with talotis 

3) Whatever feeds on carrioins, like vnhuies aiid ot^ 

4) Whatever id pcmkdoafl and Injludoiis, like rats and $1^^ 

5) Whatever is born as aresult of copulation between two animals, one of 
which \& lawful to be eaten and the othei i& pi obibitedi bk^ the muie 

6} Whatever the Lawpver of Shar't 'ah has ordered US to kiJK like the five 

perntdous animals (Le.> tiie rat^ the snake, Ihc scorpion, the rabid 
dogj and the kite), and whfst He, the Almighty, has forbidden us from 
killing, like the hoopoe, and the t^hrike. 
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All other amiuab and birds that are not included under th^ Abov^- 
meationcd categoiies are coii»d«red lawful according to the ruk stating that 
any dilng is deemed bwfiil iintS proved otherwise. The examples of such 

animals are horses^ anLtnaL& of grazing livestock, poultry* zebras » antelopes, 
ostriches:, lEibbils and other wild animals. All these animals are considered 
good Jtood, so they are included under the meaning of the Qur'axiic verse in 
which, Allah, Exalted be He, say*: 

''...and nuikes lawfidjitr them tiiegood things" 

(Qur'ancAl-A^raf: 157) 

Thejaildld^^ of cows and camds are excluded from being of lawful food, 
Ini^^m Ahmad, Abil Diwud and other compilers of Hadith have rekted that 
Ibn ' Umar (may Allah be pleased with him) has said: 

"The Messenger of Allah (FB UH) forbade eatingjaMlcth or (drink- 
ing) its milk."^^ 

It is also related on the authority of Amr Ibn Shu nyb that the Messenger 
of Allah (PBUH) forbade eating the meat of domestic donkeys and (forbade) 
riding jallalah or eating its meat'''. It does not make any difference whether 
tihejaMiah is from the animals of grazing livestock, poultry or other animals^ 
Moreover, its miLk and eg^ are also considered impure until the animal U 
detained for three da^^^ and fed on pure fodder only. In this regard^ Ibnii]- 
Qayyim says: 

"Muslim scholars have unammously agreed tliat if the animal is jkd 
or\ impure fodder, then detained and fed on purefaod^ its meat and 
milk b^me lawful Likewise, if plants and fruits are watered with 
impure v/ster» ^ten watered witk pure wa ter, they ttre deemed lawful 
Thus, they are no lof^er deemed impure food because they have been 
converted to good and lawful food by means of pure wo(w:"'* 

Eating onion, garlic and suchlike fbod^ with a bad smell Is detestable, 
especially when attending mosques, as illustrated in the hf^^h. in which the 
Prophet (PBUH) says: 

"Whoffvcr ealtsfnm ift is pionf (ue,^ garlic) shmdd mt enter (wr mosque," 

If any one is compelled by necessity to eat a prohibited food other than 
poison food, lest he should perishn it is deemed lawful for him to eat only the 
amount th 3 1 will support h i m and keep h i m alive. The proof of this is siio wti 
in the nobJe verse in which Allalx £^alted be He, says: 
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,But whoever is forced [by necessttyj, neither desiring [it] nar 
tntnsgressittg [its limttj, ^tmismMttupmhimn,*" 

(Qitr^n: Al-Baqarak 173) 

Also, if anyone is compelled to eat from the food of others, provided that 
the owner of such a food does not face the same circumstances of compulsion, 
the former must be offered whatever may keep him alive in return for pajfing 
th£ price of the food. Furthemiore, Stuykbul-IsUm Ibn Tbymlydi (may Allah 
hacTC mercy on him) says: 

the person in need of^tejbodtspoor, thert he does not have to pay 
compensation in return for food, for feeding the hungry and clothing 
the naksd is a collective duty and it become^: an individual duty on 
the person other than wliom no one cart undertake such a duty" 

Moreover, if someone is compelled to use the properties of others without 
consuming such property, like using dothes to protect the body from coldness, 
a rope or a budit to oartain waier, or a cooking pot. he must be given suih 
thir^ at no cost, provided tiiat the cwner is not in need of thera. This is 
because Allah, the Almighty, has dispraised witijholdii^ such thii^ from the 
poor in the Qur'anic verse; 

"And wimoid [sitfipUJ usance!' (Qur"aii: Al-Mi' (In: 7) 

Commentiag on this noble verse, Ibn ' Abbfls. Ibn Mas' Qd and otfiers said: 

"Ijftts verse refers to the utensils people share and &owm' among 
^temselves sudi as axes, pots, buckets and the ftte-"" 

It is peraibsible fo(r a passeiby to eat from the fruits of a garden diat has 
neither & fence nor a guard, irfiether the frmts are stiU on the trees or have 
feUen to the ground. However, one has no right to carry anything of it. This is 
the opinion adopted by Ibn ' Abbas, Anas Ibn Malik and others. Yet, one is not 
to climb a tree, nor aim at it with a thing, nor eat from collected fruits, except 
to. case of necessity 

In shorty & person passing by a garden is allowed to eat form its fruits 
provided that the following conditions are fiiLfilled: 

First; It must have neither a fence nor a guard 

Second: The fruits must be either still on the trees or Men to the ground 
but not collected. 

Third: He must not dimb a tree, but just pick the fruits without ascending. 
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Fourth: He must carry noLhing of it w ith him. 

Fifth: He must be in need of sudi food a£ stipulated by the m^ority of 
Muslim scholars- 

AccordEngly, \ l\\ny of the above-meutionedasndkioiis Ifi not fulfilled* one 
is not permitted to cat from such a garden, 

A Muslim should host n Muslim traveling through villages, for a day and a 
nighu However^ in towns pro\'i ding accommodation, it is not obligatory because 
restaurants aud iiotels CtLU be Ibund therein^ so the traveler is not in nted of 
beu^ hosted} in contrast tg the case in viliagei and deserts. Hosting a Muslim 
passenger is a duty according to the hadtth in v^Mi the Pfophet (PBUH) says; 

"Whoever believes in Allah and the Last Day should serve his guest 
generously by giving him his reward." They (the Companions) 
a^sed, 'What is his reward, O Messenger ofAMtr He (PBUH) 
saUl yib be entertained genermtsfy)Jbr a day and a 

(Related by Al-BukhAri and Mu«Um)" 

The hfldttk proves that hofltlng a passenger is a duty a^ indicated in the 
phras« "Wioever beUeves in AjM.„, which indicates thut oa^s true is 
dependent on showing ho^ttality to on«f« gaest It was also felated in the Tvm 
gt^" chat the Messenger of Allah (PBUH) said: 

^you stay wiA some people end tfwy entertain you as they should 

do for a guest, accept their hospitaUty but if they do not, take from 
them the right of the gu£st th$y ^uld ojfer"" 

The story of Allah's Prophet Ibrahim (Abraham) (PBUH) with his guests, 
which shows how he entertained them with a calf, indicates that hospitality is a 
characteristic ofthe religion of the Prophet [brahfm [PUBH).It also shows that 
one should offer the guests more than what one usually eats. This is one of the 
virtties and noWe merits of this religion which remained thr<3Ughoul Ibrahim's 
o£^>ring until Idam caxnCf stressed them imd MusUtns to adhere 
MoreoTCii Islam has entitled the wayfarer a r^t among the ten due right* 
mentioned in the noble QurWc v^eise in which Allah, the Almighty, sa^s; 

'Worship Allah and amn^ate ttothb^wWt IBm, md to panuti do 

good, and to relatives, orphittts, the needyt the neur neighbor, the 
neighborfiwther awafi the ftftt^atthn atyoursidet the traveler..."* 

(Qur'in:An-Nis^': 36) 
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Allah* the Exalted, also says: 

"Soglve^TeiativehisT^it, as weU as the needy and trnveter..:* 

(Qtir^: Ar-ROm: 38) 

The religion of Islam has also assigned a right in the Zt^cAh, among the 
eight categories that a rc c tit i t ] cd i n receive the ZakAkt to be paid to the wayferer. 
The wayftuer meant here is the traveler who cannot afford to continue on his 
journey or reEurn home. 

All praises be to Allah for this perfect rdiglon ;ind that wise and Divine 
Law which is granted to Muslims a& a guidance and mercy. 
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Slaughtering 



Slaughtering land animab according to the r jles of the Shari*ak (Islamic 
Law) Is a prerequisite lo mal<e an animaTs meat la^vful to be eaten; otherwise, 
it will be considered a dead animal wliose meat is prohibited. For this reasonj 
stuping the rules of slaughterijng and whatever is related to it has become of 
great importance. 

Faqths (may Allah have mercy on them J have defined slaughtering as: 
ala)^ a land aniiml lawful to be eaten by cottiiig to 
wounding the animal that cannot be slaughtered, for being wild for instance. 

>UJah, the Exalted, says: 

"Prohibited to you are dead animttbt blood, the flesh of swine, 
and thai which has been dedicated to other than Allah, and 
[those animaisj kiiled by strangling or by a violent blow or by a 
hea^ongfidl or hy ^cgmingefham$t and ^tosejrtm wMdi a 
wild animal has eateth except what you (are able to] daughter 
[b^m its death},,." (Qur'^ Al-Mi^idah: 3) 
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That is to say, the animal that can be slaughtered before it dies is deemed 
JawfuL It does not matter whether the act of slaughtering is a second step after 
first inluring the animal or it i« the firsi $tep. 

Slaughtering is obligatory ai:d the meat of the animal is not considered 
lawfbl unless Itis slaughtered accordiag to the mlii^s of ^rari^ah llierefbre, 
the animai'Uiattenot slaughtered in such a way is considered dead and there is 
a consensus among MusUm scholars that the dead animals' meat is prohibited 
to be eaten except in case of necessity. Alkh, the Exalted, says; 

"ProhibUed t0 y0u ttiv dead mimids,*,** 

(Qur'an: Ai-Widah: 3) 

Locusts, fish H and all sea animab are lawful to be e^ten without skugbterix^ 
for the dead animals of the sea are lawful. This is based on the tiidUh narrated 
by Ibn Umarwho narrated that the Messenger of Allah (PBUH) s^id: 

"Two dead (animals) and two ( or^nrts containing) blood have besn 
made lawful tv us (Mu^ims). Tlh: ni'it dead (animals) are the whale 
and the hcust, and the two (organs containing) blood are the liver 
and the spleen^ 

(Related by Imim Ahmad and other compilers oiHadith) . 

The Prophet (PEUH) also said i c^^arding sea animals: 

It (the sea) is that whose water i$ pure and whose dead animcds 
(the fish) are lawful (to eat)."' 

There are Four Conditiaiis for Lawful Slaaghtering 

The First Condition: The slaughterer must be legally competent That 
is, the one who perfortns slaughtering must be sane> professing a heavenly 
retigiori, Lc^ a Muslim or 9. person beloi^ii^ to the People of the Scripture. 
Thu&» ivhatever is slaughtered by an insane^ a drunk or a child under the age 
of discretion, is judged as unlawful, due to the invaliflity of the intention of 
slaughtering from any of sucli persons for their lack uf discretion. It is also 
unlawful to eat what is slaughtered by wi idobtet a Magus, an apostate, or 
the one viiia resorts to graveyards and seeJcs the help of the dead, because it is 
considered a sort of m^or pofytheisin. 

Neverthdecs, the slaughtering done by disbelievers^ who beloi^ to the 
People of the Scripture, Jews and Chri^tiaii^ is deemed lawfiil In this regard, 
Allah, Bxalted be Jie, says: 
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"^.and the food of those >tfho were given the Scripture is lawful 
fifryou .,r {Qut'An: Al-M^'idah: S) 

That is to say> Allah has allowed Mu&Ums, to eat whatever is slaughtered 
by a )ew or a Christian. It i& worth mentioning that there isaconsemus among 
Muslim scholars r^ardii^ this matter, hs^m Al-Bukhftri (may Allah have 
mercyonhini] rdatedthatlbn 'Abb^l^ (may Allah be pleased with him) said: 

*The food meant in the verse is thfifr slau^ter&i animals,'^ 

It is also indicated in the meaning of the aforen^entioned verse that it is 
unlawful to eat what ia slai^htered by a disbeliever does not belong to the 
People of the Scrq^ture, which is an unanimously agreed tqpon opinion. 

It permitted to eat the animalfi skittered by the disbeliever who 
belongs to the People ofthe Scripture in contrast to those slaughtiered by other 

disbelievers. This ls because the People ofthe Scripture^ Jew5 and Christiana, 
believe in the prohibition of slaughtering animals for other than Allah and 
also believe in the prohibition of dead animals^ based on the teachings of their 
Prophets^ Contrarily other disbelievers may slaughter animals for the sake of 
idds and reg^ the dead smiJiiitts as lawfiiL 

The Second Coikditioiu Availability of a tool for slaughtering. 
Slaughtering is permitted ynih any sharp-edged tool that causes blood to gu^ 
Hiis tool maybe mad« of Inin, stone or other materials. However, it is unlawful 
to slaughter an animal using a tooth or a claw as a tool This is accordii^ to the 
hfnUth in which the Prophet (PflUHJ said: 

If the shughtering tool causes blood to gush and if the Name of 
Alkh is mentioned, eat (of the slaughter&i ammd); hut do not 
slaughter using a tooth or a mil" 

(Rdated by Al-Bukh^i and Mushm)^ 

With regard to this hfl^^ JmAm. Ibnul-Qflyyiin (may Allah have mercy 

on him) says: 

"The hadUh warm us not to slaughter using a bow, either because 
some bones may be impure, or because slaughtering with a bone 
d^tes it and thus the beJievers among the jinn cannot make use of 

it''. The hadith also cor^brms this as he (PBUH) said that, 
will tell you why: As for ffte tdotii, itiia bon^ and as jar the naU, 

it is the knife used by the Ethiopians! The hadith declares that it 
is not iawful to slaughter using the tooth as it is a bone, and that it 
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is uniawfut to slaughter using nails m they were used as knives for 
slaughtering by the Ethiopiam (whu wer^ disbelievers).'^ 

The Third Condition: Cuttir^ the throat which is the respiratory track, the 
esophagus, v^iich is die passage of food and drink, and one of the two j ugular 
ydns. Sb«fkhal-l^m Ibn Diriiitr>b (may Allah have mercy on him) says: 

"In slaughtering, the esophagus, the throat and the two jugular veins 
hixve kf be cut Yett ac&tr^ing ts> s&undsst opinion, cut^ng ^tree 
out Qf these four stiU nuikes tfK sUm^tering lawful^ wh^th£t die 
Iftroat is one qf these three parts or noUfor cuttit^ the twojt^ular 
veins is more efficient fftow cutting the throat and nwre student to 
cause the bbod togushr 

Concerning the way of slaughtering camels, it is an act of the Swvuih 
(Prophetic Tradition) to atab the cameJ by an edged tool at the upper part 
of its chesty whereas othei animals are slaughtered by cutting the throat The 
reason behind speci^y1ng such particular parts in the body of the animal to 
be cut while slaughtering n, to ensure the blood giAshes out. Such spots are the 
junction of veins. Hierefbre, this will make the slaugbtering fasten; the tcteat 
more ddidous, and this will cause less pain to the slaughtered animal. The 
Prophet (PBUH) says: 

**When you siau^ter, sUtuj^xter tn a good way"^ 

With regard to those animals that the slaughterer camiot manage to 
slaughter at the afbrement3<med spots, as in game, wild cattl^t mimals Ming 
into a well and the like, they can be skughtered by mjuring the animal at any 
spot of its body and this wiU be enough for slai^iihteriiig the animal a<xofdii^ 
to the Shan 'ah. This is illustrated in the fjadSttfa narrated by Elflfi' (may Allah 
be pleased with him) that says: 

'*...One&fthecamds once ran Qway^ so a man shot it with an arrow 
that stopped it. Thereupon, the Messenger c/AUah (PBUH) said, 'If 
any animai runs awuy from you^ treat it in tius way (i.e.t shoot it 
with an arrow)' " 

(Related by Al-Bukhdri and Muslim) 

Otiier hadiths indicting the same meaning have been narrated on the 
authority of 'All Ibn Abu Talib, Ibn Mas'ods Ibti 'Umai^ Ibn 'Abbas and 
' ^ishah (may Allah be pleased with them all) . 
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The animals injured by 5traoglingi by a violent blow^ by a headlong fall, 
or by the goring of horns, and those from which a wiid animal has eaten, can 
be lawful provided that th^ animal is caught whUe still dive and ^lav^tered 
before it dies. This is based on a noble verse; 

"Prohihiied to yon w deadiudmah, blood, the flesh of swine^ 
and that wkidt has been dedUated to otiier ^utn Allah, and 

[those ammals] killed by strangling or by a vhtent blow or by a 
headlong fall or by the goring ofhomst and titosefrtun which a 
wild animal has eaten, except what you [are able to] slaughter 
[before its deathl„'' (Qurlti: Al-Ma'idahi 3) 

That is, when the animal is slaughtered before it dies, it is deemed lawful 
to be eaten. 

* The animal killed by strangling is the animal strangled by a rope or 

the like wrapped around its neck, 

* The aniniaJ killed by violent blow is the animal that is stricken by 

a vioient blow causing it to die. 

* The animal killed by a headlong faU i^ the anit^ th^ has fallen 
from a height, 

* The animal kiUed by the goring of horns is the animal that is 
butted by another animal and cuiisequently dies. 

* The animal from which a wild animal has eaten is the animal that 

is hunted and killed by a wild beast such ai the wolf and the like. 

In consideration of the lawfulness of slaughtering such previously 
mentioned kinds, Shaykhl-Islam Ibn Tkymiyah (may Allah have mercy on 
ixini) say5i 

'.A/suck an animal is slaughtered and the normal red blood, which 
is fxot the hhod of a dead tmimak gushed out of it, it is deemed 
lawful to eat its meat, even if the animal does not move itsforelimb 
or hind limb or Mink or wave its tail or tfw tike^\ 

Hie Pourtii Conditioii: The slaughterer must say tasmiyaJi^ while his 
hand is doing the act of slaughtering, as Allah^ the Ahrughty, says: 

"And do not eat of that upon which the Name of Allah has not 
been mentioned, for indeedt it U grave disobedience.." 

tQurtoAl'An am: 111) 
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Imtm Ibnul-Qayyim says: 

"There is no doubt that uttering the Name oj Allah whik slau^ering 
the atfimal purifies it anddri^fes Satan away from the daught&reT and 
the slaughtered animal On the contrary, if this cotidiiion is violated^ 
Satan will beset the slaughterer and the slaughtered animal and will 
cause foulness ta the atiimal The Prt^^t (PBUH) used to merttion 
0ie Name ofAUak when sktu^^ring. Moreovert 0ie a^mmentioned 
ffisfrk vsfse indicates that the slmt^^ed animcd is not UtHifid to be 
eaten if tfw Name cfAlkih is not mentimed when siavghterit^ it* 
eifen if B\e $lau^mr is a MuslimT'^ 

In addition, it is considered an act of the Sunnah to say takbir [sayingi 
"AUdhu-Akbar'' (i.e. Allah h the Greatest]) along with mcntianiiig the Name 
of Allah. 

Pfoprleties of Slaughtering 

• It is detestable to slaughter with a blunt tool, a* Illustrated in the hadith 

of (he Prophet (PBUH) in which he says: 

"Every one of you should sharpen his knife, and let the slaughtered 
animal die without causing it suffering."** 

• It is detcstabl e to sh a rpen t he knife, the slaughteri ng tool while be i ng seen 

by the animal ► Th Is is based on the tadtth related by Im^m Ahmad as the 
Messenger of ASah {PBUH) ordered that knives should be sharpened 
and that they (knives) should he hidden from the animals 

• It is dete&table to turn the animal to a direction other than that of the 

qihlah^^. 

• It is detestable to break the animal's neck or skin it before its body 
becomes cooL 

It is an act of the Sunnah to slaughter the camel while it is in the standing 
portion and its left fbfelhnb is shackled; and to daughter the covf or the sheep 
while it is lyii^ down on its le6: side. And AJkh knows best. 
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1 Ahmyii [572^) ]2f97\ anJ \bn Majtih [niS] [M^Viil 

2 Abu m) \ Ai-TirmidbS (69) [1/lOOj, An-Nas4'] {5^) [1/33] and Jbo 
3SeeA]'Biikhlrt[9/7e7]. 

4 Al-Bukh:irl f2^8Rl [5/162] jnd Muslim f5065l [7/12-t]. 

5 Bones ^ the food ot t h e believers of the jinn as stated in other Prophetk haUiths, 

6 SixI'iATn J^-Mvwiqqi in (4/162). 

7 iuLT Af-M(r>JdR)i (468). 
1^ MiLslim (1955). 

9 Al-liLildiitL (.5065) [7/124J and Muslim (3075) [&/226], 
10S«A1-Bukh&rt [9/7W]. 

12 Ta^miyah: Saying "Bismiiidh" (i.e., Id thfr iMame tif Alkb). 

1 3 See the fbabiote of Ar^Sawd AUMutM ' [7/4501. 

14 Muslim (ly^ij). 

1 5 At^mad (3S&4) [2^ 1 OS] and Ibn mjih ( 3 1 72) [^J^^] 

1 6 The qi/frJoFi: Tht direction of prayer, namely towards die Ka" bah. 



Hunting 



Huntiiig means chasing and killiiig a ]mM wUd animal that cannot be 
grasped easily for slai^iteiii^. 

Hie Iskmic ruling rta i iiing to hun ting dii±ate$ that It is lafurflil to hilttt an 
animal for &>od; howevier, if it is done onlyfbr fim ot sport, tfiea it 1« detestable, 
likewise^ it is considered prohibited if any harm is caused to people's properties 
or ^rms as a re&ult of hunting. The legal evidence of itfi legitimacy in cases 
other than the last one is as follows: 

Allah, Exalted be He» sayB; 

% , »But when you come out of itfAmt then [you may ] hunt ■ " 

(Qiir'an:Al-m^idak: 2) 

Hi^ the AlnugLty, also says 

"ttttmd [game caught by] what you have trained of hutitins 
animals which you train as Allah has taught you. So eat of what 
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they cstehforyou, and mention the Name of Allah of upon it.." 

(Quran: Al-Ma idah: 4} 

Moreover the Prophet (PBUH) says: 

"If you let hose your trained dog Qbr hunting) and mention AilM 
Nam(wfs^rdeasij^it), then you may eat game)!' 

(Edttted by AI-BukhM and MuGJim) ' 

The hunted animal^ the game, has either one of two cases 
after beii^ chased and caught: 

The First State: It may be ojught alive. In such a case> the animal must be 
slaughtered according to the rules of legal slaughtering - as previou sly explai ned 
in the chapter of slaughtering - and it is not rendered kwftil just by hunting. 

The Second State: The game may be caught kQled or caught whUe 
unstably siltve In such cases, it is only considered lawful if the foUowing 
conditioiis ai'e fulfilled: 

The First Condition: The hvmter must fulfill the conditions of the 
competent slaughterer, namely, the one who is legally accepted to 
slaughter. This is because the hunter assumes the role of the alauglne re r 
in this case. Therefore, the hunter must be legally competent by being 
sane, Mufilim or bekmgingto the People of the Scripture (Christiaiifi or 
Jews), lb Uhutrate, It la not ta eat what i« himted by an insane or 
a drunken person , for their la^ of discretiQii. Stmilarly, it is not lawfiil 
to eat what is hunted by a magus, an idolater, or other dUbelievera* just 
lilte their siaugiitered animals. 

Hie Second Condition: There must be a tod used in himting. whidi is 
one of the following two kinds: 

Pirst: A sharpened tool, which must belikethe one used forslaughteiil^ 
in order to cause blond to be shed. Moreover, it must he neithera tooth 
nor a fingernail, and it musr wound the animal with its edge not by its 
we^t Thus, if the cool whereby the game is killed is biunl like a pebble, 
a sta£^ a snair^ a net or a piece of iron, the huiiEed animal is comtde^ 
imlawfidi ^ept (hose hunted by gun bullets. This U because this tool 
possesses a driving force that iterces and aiuses tfie blood to gush out 
the same as the sharp tool does or even more. 
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Second: Predatory animals, such iis birds of prey and hunting dogs. 
The game killed by such animals is deemed lawful provided that they 
an trained, wtober tliey hunt odi^ ^aai fmgs, like d^gs, or tiidr 
daws, like birds. This is acconling to the noble verae in which Allah, 
Exalted be He, says: 

".*attd [game cau0ti by] what you Have tn^ti^ of hunting 
animals which you train as AUak has taught you^ So eat of what 
Iftey catdijbr you, and twntioH the Ntime of Allah upon it . 

(Qur*An: Al-Maidah: 4) 

Tlie phrase: "^^which you train as Alli^ has tau^t you,,.** indicates 
that you have to irain and teach them the rules of catching the game 
out of the knowledge Allah has granted you. Traming and teaching a 
pT^daO^ry bird or anirpal means that it should obey orders; if it is set 
off for hunting, it goes, and if it is summoned, it complies, and when 
it seiaes th e gam e, it keep s i t fo r i t.s maste r u Tit tl he reaches the hunted 
animal, and that it does rtot catch the game ibr itself. 

The Third Condition: lo Aim or set off the means, ar the tool, of 
hunting while hiivint; the inlenlion ol hunting. This is based on the 
liadilh in which the PropliL^t (PBUH) says; 

If you let loose your trained dog (for hunting) and mentkm AUahs 
Name (while r^easing it), then you may eat (the game)' 
(Related by Al-BukhAr! and Muslim) 

Ttie hfidith indicates that setting off a hunting bird or animal has the 
same conditions of slaughtering. That is, one must ham the incl^tion 
of hunting; accordingly, if the tool Ms fiom the hunter^ hand and 
kills a game, this game is considered unlawful became of the absence 
of intention. Likewise^ if a hound sets off on its own and kills a game^ 
the game considered unlawful ibr the same rea^n. However, if 
someone shoots al a certain pme and this shot hits more than one 
game, all aie rendered lawful because tike hunter basically bad the 
intention of hunting. 

The Fourth Conditioti: The hunter n^ust pronounce tasmiyah while 
aiming the arrow oi setting off the predatory huntii^ animal or bird 
as Illustrated in tl^e noble ver&e: 



"And do not eat of^uti Hpdn whtdt the Name of Allah has not 
been mentioned,..** (Qur4n: Al-An km: 121) 
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Fuithermore; the Prophet (PBUHJ sa]^ 

yo\i let loose your trained dog huttiing) and mentim AttflA^ 
Name (whUe rekasiiig it), 0tefi you may eat (the gmie)^ 

(Related by Al-Biikhlirt and Afoslim) 

According to the previously mentioned noble verse and hfldlthf if 
Allah's Name is not mentioned whiJe huotiag (i.e. if the hunter does 
not say tasmiyahj^ die game is not lawfui 

Along with mentioning tasmiyah, it is an act of th^ Sttnnah to glorify 
Allah by pronouncing takbk while huming a ganie, jusi hke the case 
with slaughtering. This is bcciiust when slaughtering, the Prophet 
(PBUH) tised to say: 

^Bismmh On 0te Name ofAMah) waUSm Akbar (and Allah is the 
Greatest).'^ 

Two Warnings 

The First Warning: Ther« are certain ca$e« in which hunting is 
proliibited; It is jbrbldden for a mutrifn^ to kill the land game^ hunt it or hdp 
in hunting it by giving guidance, a gesture or somethii:^ elsei Hiis is based on 
the noble verse in which Allah, the Ahn^ihty, 

"Oyou who have beBeved^ do not kiU game while yon are in the 



It is also prohibited for the mnhrim to eat from the game that he has 
hunted^ helped in hunting, or that has been hunted for him; Allah, Exalted be 

He> says: 

hut forbidden to you is giime from the land a$ long as you 
are in the state of ibrdm. Atid Jetir Allah to Whom you wiU be 



In addition, acoording to the consensus of MusLun ^cholai^ it Is prohibited 
for a rrtuhrim or a non-rm^pim to hunt the game of Mecca, Widi respect to 
thiSi/&n 'Air&£3f (nuyAikh be pleased with him) narrsted: 

"Om riie Day of the Conquest af Mecca^ the Messenger cf AJklh 
(PBUH) said, 'Alkth has made ^ town (i.e.t Mecca) a sanctuary 



(Qur'An: Al-Ma'idjdi: 95} 



gatkertdl 



(QurHn^Al-m'idah: 96) 
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since the day He created the Heavem and the Earth, and it will 
remain a saru^ary by virtue (jf 0ie s&tidity AJkh has bestowed m it 
wstiltheDaynfUemrrectUm ... Its trees must not be cut, normustits 
game he dutsedy nor TTtust its ve^tation or grass be wprootwf, ./ 

The Second Warning: It is prohibHsd to possess a dog for reasom other- 
than those pennitted by the Messenger of Allah (PBUH)> and they are one 
of three c^ses: huntingi guarding a livestock or guarding a plantatio(Q. The 
Prophet (PBUH) said: 

"He who keeps a dog except one meant for watching a herd, for 
hunting, or for watching fkids, wiU hse one ^r&t (Le., a great 

amount) of his reward every day."^ 

(Related by Ai-Bukh^ and MusUm) 

Yet, some peisple care nothing for such a threat nnd own d<:»gs for purposes 
other tiian these three permitted by the Messengcf ot AlJa}^ (PnUH)j they keep 
dogs just for showiness and imitation of the disbelievers. They pay no attention 
to dte loss of rewards fesulting from what they do, though if they were to lose 
anythii^ of their worldly benefits, they would not endure it There is neither 
mi^t nor power save in Allah! In thii connection, the Prophet (PBUH) says: 

'^jjgels (of Mercy) da not enter a hotise wherein there is a dog or a 
picture of a Uvijjg creature (a human being or an animal),"'^ 

Sov a Miidlini mu^t fear hi* Lord arid not wtoe^ himseitf hy commitdng 
such sins and deprive himsdf from rewards. Indeed, Allah, Alone, is the One 
Whose Help is sought. 

Endnotes 

1 Al-BukharJ (54*4) (9/756] and Musiim (4949) [7/75]. 

2 Al-BLliJiati(5565HLt>mi and Muslim (5060) [7/1:31]. 

3 Muhrim'. The one in a stite ciJ' ritual consecration for Hfljj tPilgriiTiage) ot 'Umrak 
(Lesser Pilgrimage). 

4 AUBgkhari (iSM) 14/61] and Mu^lint [n^'-)) [5/T27]. 

5 Al-Bukhari (2322) [5/3] and Muslim (40O7) [S(AU\. 

6 Al-BukbM (3225) [6/375] and Muslini (54fil) [7/410]. 
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An oath is a solemn, formal dedaration to falfiU a pledge* to do or re&aiD 
from doii^ sometfaii^ or tx) ccnfiim tl^ somethii^ k 
sacred object a$ witness. An oatli has a certain vmy to be taken. 

An oath that requires exfriatioii If not fulfilled is that taken by calling 

on the Name of Allah or on one of His Attributes, iuoh as swearing "by 
AUahr "by the Face of Allah," "by His Magnificence: "by His Glory" "by His 
Subhmityr "by His Powet" "by His Mercy" "by His Covenant," "by His WiU: 
"bjr the Qurin " ...etc. 

It is prohibited to take an oath by calling on other than Allah, as it is 
considered an act of polytheism ► for the Prophet (PBUH) says: 

If one has to take an oath, one must swear by AHah or oiherm$e 
keep quiet." 

(Related by Al-Bukhari and Muslim) ' 



Also, he (PRUH)says: 

""Whoever ^wectrs by other than AMi is cotrnnitting an act <ff 
dishelkf or polytheism. " 

Fiirthermoren the Prophet {PBUH) says- 

"ffe who swean by At-Amdnah^ is not one oftt$(t€. he does not 
follow the true pathway of Muslims)." 

(Related by Abu DMd)' 

The aforementioned t^dithi state the prohibition of swearing by other 
than Alkh and that it is considered an act of fn>lytheisni. Ejcamples of such 
unlawful oatfas are swearing, "By the Prophet,* *By your life," "^By Al-Am&nah^ 

^^yt^beKa^bahfortlielike^IlHi'Abdiil-BurrsaH "iTBsftt the pTohibUktrt cf 
swearing hy other than AUdh) i$ urtammously agreed ttpm." 

7^ is prohibited to take an oa^ by other than ASuk and ^ is the 
opbdon acted upon in the Hanball Sehod. Moreover, Ibn Mas'M 
and others were quoted as saying, 1 would rather take a false oath by 
Allah thati take a true oath by other than Alkh.' 

Commenting on the afoFcmentioned Statement of Ibn Mas^ibd^ Ibn 
Taymiyah ^d: 

"This is because the virti^e of monotheism is greater thiw the xdrtue 
of truthfuliiess, and the sin of telling a lie is not so grave as that of 
polytheism*" 

Expiation for breaking an oath sworn by the Name of Allah is obligatory if 
tbe folloFwing three conditiom are fblBn^d: 

First: An oath must be bound with imeniion so as to entail expiation if 
broken. That is, erne mu£t intend the oadi to do & certain possible deed 
in the fiitureL Allah, Exalted be He, says: 

''AMi wmnia impose bUwtei^ony(M;^ what is meoitb^ea 

in your oadis, hut Be wiU impose blame ap<m you for [brea^ngj 
what you intended ofoaths..^ (Qurta Al-Mfi'idahi 89) 

The verse indicates that expiation is not obligatory unless the oath is 
bound with intention. 

Tlif rf fore, an oath es not validly effected unless i| refers to something 
in the future, not in the past as it is impossible to Intend to do or le&ain 
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£iom doing something in the past^ However, if a person deliberately 
tftkes a false oath that he had done something in the past but in fact he 
had not for example, such an oath h called "an immeraiiig felse oath, " 
as it "immerses" the one who commits it into simung and, bencci into 
the Hellfire. Such perjury cannot be expiated fior, as it is considered 
too grave to be expiated for. Fuithermore, it is regarded as one of the 
majqr sins. 

If one utters an oath unintentionally due to a force of habits as in saying, 
"No, by Allah; or "Yes, by Allah " such are not considered oaths bound 
with Intention, but meajiingless words. Hence, no expiation is called 
for in thl« case, for Allah, Exalted be He, says; 

"AMt wiU tut ht^we blame up0n you for wlui^ h meanin^ta 
irtyowoaOts...'' (QuiHn: Al-MA'idfth: 89) 

In addition, ^ A'ishah, the Prophetis wife (may Allah be pleased with her) 
narrated that the Pt<)phet (PBUH) said regarding a meaningless oath; 

"Itisiheusmltalkofamanathss^wme, (such as) Vo. byAUaK'or 
res. by Allah: ' 

iRe\md by AM DSwlid)' 

Ukewise, if (Hie takes an oath concerning something bel ievii^ it to be 
true but kter it proves to be lurijiie, sodi an imfiiMed oath does not 
entail eiipiation. Sba:^Ji[al-Ielftai Ibn TaymiyiUi said: 

"The same ruling af^ies to Sutfearing concerning something in thejuturt 
helievingitmllhappefi, as when Ofietakesanoathtodosotneihing, believing 
that another person wili do it hinh and that person does not"* 

Second: An oath must be talceii voluntarily so as to entail expiation if 
broken. Thus, if a person is forced to take an oath, his oath is not 
validly effected. This is because the ?ropliet (PBUHJ says; 

"My nation is pardoned for what they comrnit by mistake, out of 
forgetfulness^ and for what they were compelled to do"' 

The hfidtth states that breaking an oath one has been compelled to 
take IS pardoned. 

Third: An oath entail* expiation if it is broken* such as doin^j what 
one has sworn not to do or refraining from what one has sworn 
to do, NevCTtheless, if one breaks on^s oath out of forgetftdness or 
compulsion^ no ex^n^ion is called foi; because^ in such a case, one is 
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not considered to have committed a sin* This is pursuant to the itofiJth 
of the Prophet (PBUH) thai stales: 

"My nation h pardoned for what they commit by mistake^ out of 
forgetfitlnessM and far what they were compelled to 

Somelimes the one talting an oath adds a cnndition^l phrase as an integral 
pari of the wording of the oath^ as in saying, "By AiJiih, [ shall do so and so> if 
Allah wills" In this case: if one fails to fulfill one's oath, one is not considered 
to hove conunitted perjury, as long as the conditionial phrase was an integral 
part of the oath. The Prophet (PBUH) said: 

"if anyone includes 'if Allah wills' in his oath, he wSl not be 
considered to have committed perjury if he does break his oath.'* 

(Related by Imim Ahmad and oflier compilers of Maditky* 

However, if the phrase ""if Allah wills" is nor meant to be conditional in the 
oath, b«t only to seek Allahi blessing by mentiojiing His Name, the oath will 
entail expiation if broken. Likewise, if this conditional phrase, namely "if Allah 
wills:" is separated from the utterance of the t>ath by a pause for no reason, 
this conditional phrase does not spare one the expiation for breaking such an 
oath. However, some other scholars maintain that the phrase, "if Allah wills " 
spares ejipiation, even if it is uttered a while after the utterance of the oath, or 
even if the one takhig the oath utters it only after being urged by others to do 
so. Shaykhu]-lslain Ibn Taymiyah commented on the latter opinion sajing, 
"...aruf this is the sound t^inion". 

Breaking an oathmay be obligatory, prohibited orpermissible.Tbillusttate^ 

an oath must be broken if it Is talcen to abandon an obligation, as when one 
takes an oath to sever the ties of kinship. Also, an oath must be broken if it 
is taken to do something prohibited, such as swearmg to drink an alcoholic 
drink. In such cas«> one must break on^s <^th and expiate for it. 

It is prohibited to break an oath if it is taken to abaodon a prohibited deed 
or to do an obligatory one. In stich a case, the person ha& to flilM his oadi and 
it is hnpemiissible to break it. 

However, h is permissible to break an oath taken to do or abandon 
something permissible. The Prophet (PBUH) says: 

"Whenever I take an oath to do some^g and (Toter on) I find 
something else better todotldo y^hat I find better and expiate for 
(breakit^ my oath."'^ 
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The Prophet (PBUH) also says; 

"If anyone tak^ a^i oath to do something and (later on) finds 
some^iittg else better to dihhe should do what is better and then 
expiate jbr (breaking hts oathj^^ 

Sometimes one takes an (Mtb to abstain from sometiiing permissible, such 
as food, drinks, or clothes, except for onc^s wife as when one swears sayia^, 
"By Allah, I will deem what Allah ha& permitted prohibited for me" or, "By 
Allah, I will Lieem this food prohibited for me" That permissible thing does 
not become prohibited for one to have or u^e due to such an oath. Rather, it 
is permissible for one to have it or use it, yet one in this case has to expiate for 
breakii^ (Ws oath. This is because Allah Bxahed be He, says: 

Prophets nvkf do you pn^ibit [ymtrsdffrom J whtttAIbdt has 

made htwjitl fat yott, seeking the approval of y^ur wives? And 
Allah is Forgiving and Merciful. Allah has already ordttiwdfifr 
you (Muslims) dissolutitm of your oath.,." 

(QuKan: At-Tahrim: 13) 

The word "dissolution" here refers to the expiation for breakii^ an oath 
taken to prohibit for oneself something made lawful by Allah. 

In case a mati takes an oath to abstain from having sexual intercourse with 
iiis wife, it is considered sihdr* that entails special kind of expiation, as the 
expiation for breaking an oaih is insufficient in this ca^ 

In this charter we have to point out the ruling on taking an oath hy calling 
on a religion other than lslam> s uch as laying, "I will be a Jew (or a GuMian) if I 
do so an d £0 (or if I do not do so and so) " Such oa ths are abo miuable and atrictty 
prohibited. It is related in the TVvo ^iihihs that the Prophet (PBUH) says: 

"Whoever intention dfy swcors fabdy hy calling on a religion other 
than Islam (i.e. swearing by saying' thai he is a non-Musiim in case he 
iS telling a lie), then he is as he says (i. e. h e becomes a non -Muslim }" 

According to the narration of Im^m Ahmad, the Prophet (PBUH) said: 

"When anyone takes an oath saying that he will be free from Islam 
(i.e. if he is telling a lie), he wiU be as M^wf he has said (i. c a non 
Mu^m) if he is lying; and if he is telling the tnith, he wiU not 
return to Islam safely (ie, he will nfft return to Islam free from sin 
or punishment^ " 

We invoke Allah to protect us against evil speeches, and to mend our 
words, deeds, and intentions. Verily^ Allah is Hear and Responsive. 
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Expiation ibr a Broken Oath 



AJmighty Allah is so Merciful to His servanu that He has decreed exfiiation 
for broken oaths. Allah, Exalted be He, 5 ays: 

"Aiiah has already oniitinedfer you (Muslims) the dissolution of 
youraa^s../' (Qur'an: At-Tahrlm: 2) 

Besides, it is related in the Two ^ahihs that the Prophet {PBUH) say^ 

"If you take an oath to do something and (later on) you find that 
something eUe is better than the first, then do the better on£ and 
expiate for (breaking) your oath.'* 

There are option and priorily order concerning the expiation for a broken 
oath. One can choose between feeding ten needy people (half a ' of food 
for each), dothing ten needy people (each one gets a gannent proper to be 
worn during performing prayer), or freeii^ a Muslim slave void of defects, If 
one cimnot afbrd any of the three afoieinentloned choices, one hw to festfor 
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(h rcc days. Hence, it is clear thai the expiation for breaking an oath combines 
both choice and priority order Choice is between feeding ten needy people, 
clothing them, or freeing a Muslim slave, in ths same order of priority, then 
comes fe£tm^ as the last dteniadve. The evidence of this ru^ 
venethfllFeadt^ 

'.^#1 «^pla£ton I* Ihe Jvediitg of ten ntedy peopUfrom 0» 
mr«^ tf^uit wftidli you feed your (owMjfimUUM or Mhing 
or Aefrweing ^ave hut who cannot ftnd (or t^^rrd 
it) - then a fiat of ftnv dayt (is required). . 

(Qur*aii:Al-midah:S9) 

This vem a« a ^riiole meaiu that the cxpiatioii far breadiiiig an oadi 
bound widi intenAkm is 'Oiefieditigtftm nady ptofikfiotn ihtf averoge of 

tiut you feed your (own) families"^ i.e. from the best fijod that one normtdlf 
pr<^vides for one's fiamiiy, "or clothing (fcem" with clothes prqpcr to be worn 
during performing prayer, ''cr the freeing ofaslave"^ most scholars agree that 
this slave mimt be a believic^g Muslim. In addition, Allah arranges the order of 
the three options of cApiatioii accord irtg to easiness, and if any of these options 
is fulfill^ the eqnidon U onanhnonsly deemed -^^JM. As for the exjdatory 
&fltiI^( of the thi^ days, th« m^odty of scbohtrs stipulate that it must be 
pofonned SUCCCSHvdy according to 'Abdullilh Ibn Mas' fid's recitation of the 
aforementioned verse in which the word ^sucaessive" is added; **...tken ajatt 
qf^rrteauaxative dibits required),,," (Qur'^n: Al-Mfidah: 89) 

Nvwtiddyeit most common people mistakenly believe that they have the 
choice whether to hsl or to fulfiH any of the thi-ee aforementioned options to 
expiate for tlicir hroken oiUhs, Hence, they f;isl while they can afford the feeding 
often needy people or clothing them, and this not a valid expiation for a 
broken oath, since fasting is not a valid means of expiation iinksB one cannot 
afford the other altenutivEB. So. every MoaUm mngt be aware of 1^ &cL 

A Muslim is permitted to make the e^piatkm before or after breaking the 
Ofith. If it precedes perjury, it is considered dissolution of Ibe oath, and if it 
succeeds per>nr^ it is considered eqriatlon for the sin of perjury. Hie evidence 
of this iidbihg ifi a ftodlA rdated hi th£ IWo 

Ifyoti take an oath to do somtthing and (later on) you find th^t 
smtething else is better than the fir$tt then da the better om and 
expiatepr (breakiag) your oath,"^ 
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This had'ith proves that it is Jawfui lo deJ^y expiation until *ifter breakii^ 
ontf's oath; tfie fe^ffifi related by AM Dftwiid readsr 

'\.Aken make expiation for your oath and do the better one"^ 

The latter hadith indicates the permissibility of making expiation for an 
oath before breaking it. 'iTius, the aforementioned htidUh& Stat* thtit a Mu&lim 
can nmke expatton beibre or after breaking his oath. 

It is an act of the Sunnah (Prophetic Tradition) and a duty of a Muslim 
toward his Muslim brother to fuMll the latter's oath. Al-BarfT Ibn ' Azib (may 
Allah be pleased with him) said: 

''The Prophet (PBUH) enjoined us to do sevan ^ing$. He (PBUH) 
et^oined us to visit Ihe scfc fdlow funemt processiotts, pray for a 
sneezer (hy saying to him, 'May Allah have mercy on ycu}, fulfill a 
Muslims oath, help the oppressed, accept ifivitatiom, and prcpagate 
greeting (by saying when meeting one another, Peace be with you! " 

Ifanoatli is repeated then broken, one is obliged to expiate for it only once, 
as it is regarded as one oath. Similarly if one breaks an oath taken to do or 
abstain from doing many things (such as saying, "By Allah, I will neither eat, 
nor drinkt nor do so and soT) orie, In case of non-fulfillment, has to e^]at<^ 
for it only once> as it Is considered one oath as welL Nevertheless, if one takes 
more than one oath to do or refrain from doing more than one deed, and 
then one breaks one's oath5> ore has to expiate for each of the broken oaths. 
Shayldiul-Islani Ibn Taymiyah (may Allah have mercy on him) said: 

"Concerning repeating an oath before expiation, there are three opinions, 
^ third of them, which is the preponderant one, is> thai if an oath 
pertam^ to one deed, expiating once is called for, otfwrwise expiation as 
many times as the deeds to which an oath pertains is adledfor!'^ 

If anyone swears not to do someth ing, then he does it out of fo rgetf ulness, 
compulsion, or unawareness, it is not deemed perjuryi does it entail 
expiatkm. This is because Allah, Exalted be fie, states in the Qur'ikn that His 
r%hteous servants Invoke Him saying: 

^Xhar Lord, do not Impose biame upon us if we have forgotten 
or errtd..." (Qur'^n: Ai-Baqarah: 286) 

Furtheimorei a person is net held responsible for a deed he is forced to do, 
and Allah forgives the Muslim nation for the sin^ they commit by mistake, out 
of fofgetfalness, or while being compeUed to do them. 
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Shaykfnrl-IslSm Ibn Taymlyah (may Allafi have mercy on him) said: 

"If one swearSt out of showing hospitality or generosity to onpf/iisr, 
fW littt&r ^shonld* smnethhig, breddtig stick an oa^ is not 
considered perjury. YeU it is ci^nsidered perjury^ one means 0uit the 
other person 'nssat dp ii.,,"' 

Notice 

Alhh, Exited be He. in the same verse» after mendonii^ the erpjadon 
for a broken oath: 

. . and keep up your oath. . " (Qur'an: Ai- Widilk 39) 

Thereforen Allah commands us to keep up oiir oaths, iind this means that 
one should aot rush into taking oaths iioi should lie rush into breaking them, 
and that broken oaths must be expiated for* in general) this noble verse enjoins 
the bdieven t» oaths m li%h esteein And that to 

It Is hiqpOittaitC to point out that some people resort to trickery to tiv^dtr 
fulfilling tbdr oaths, mlstakedr bdievi^g dut th«y, thus, have exemptea 

themselves from expiation and from the consequences of taking oaths. In this 
re^<t]\1, Ibnul-Qayyim (may Allah have mercy on him) warned agaimt such 

evasion saying: 

'^Some people make unlawful tricks in order to evade fulfilling their 
oaths or expiating for breaking them. For example, a man may swear 
nottoeaaacertshttoaf, nottolbv inac^rtabi funueforayear^ or rt&t 
to eat a certain food, and then he eatsthe-¥^kolelo^exceptforasm<^ 
bite, lives in fhe said Iscuse for a whole year except for one day or eats 
the said food except jh ?- a lit ilc atnoi m t. Th ese tricks f?rf ^ro u ndiess and 
such oaths are thus broken. Such evasive peitpU': m uy permit comntilting 
all kinds cf deeds pmhihited by fhe Lawgiver by avoiding comtnitthtg 
a little part of eadi de&d Howe)ftf, ke^ng an oa^ or breaidng it Is 
jmt iike the tnatter of obedience and disobedience regarding Divine 
ordmances. One's oath is not fulfilled unless it is fulfilled to fhe full 
not only part of it, and thus one is regarded as an obedient servant 
efJdlaiu On Ihe o^ hand, breM^partt^theoathisr^tmiediis 
perjury and thus one Ur^ardedasa ^sabedknt servant cfABahf 

It luppana that someone may swear not to do aomethlng and then be 

makes someone else do it for him to avoid perjury. In fact, such evasion does 
not spare s^ich a person tfie liability of his oath, iinl&ss he has already meaiU 
not to do it himself vvhen talking the oath. 
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In a nutsheLL it must be asserted that oaths have such u hi^ esteem and 
mii$t not he dealt with lightly, nor should people resort to tiidcery to evade 
fiilfOting Halnlities of their oaths. 

Endnotes 

A standard measure that equals 2173 grams. 

2 Al-Bukharl (6622) [ 1 V629] jii d Musi (4 2 57) [6/ 1 1 S 1 . 

3 Abfi Dftwnad 027S) [3/380] iUiJ AL-'i irmidhi (1534) [4/107J. 

4 Al-Bukhflri (123;J) [3/145] and Muslim (53M) [7/257]. 

5 See 'Al-WitfyArA^ [p. 474] and 'ul-FatAw^ (32/219), 

7 See 'rlAm At-Muwa^ 'fn" (3/294). 




Vows 



Lii^jsticall^, to take si vow, in Arabic, means to obligate onesdf solciimly 
to do something. However, according to Islamic jurisprudence, a vow is a 
voluntary obligation taken by a competent, legally accountable person upon 
himself to do somethii^ seeldng the pleasure of Allah, Exalted be He. 

Aiffliwis con$idere{i an act ofworsliip tliat should never be meant to seek the 
pleas J re of anyoii e other ih a ti A I la h . Exy I ted be He . It must not be dedicated to a 
dead person in his grave, an angel, a prophet, or a righreouy servant of Allah, as 
one, by doing so, is fis-sociating partners with Ailali, wliich i^; ci>n^Ldt;red an act of 
major polytheism that renders a person non-MnsUflc^ 0S it is regarded as a kind of 
woi^p to someone other than Alkh. Accordinglyr those who lake vows seeking 
the plfflsu re of the dead righteous people ar ihei r gravei; no wad ays co m m i r major 
polytheism. May Allah protect ur all ligairtst falling into poljiheLsml So, those 
people who commit such acts must repent to Allah and avoid this major sin, and 
warn their people again^L il ihaL they may £ear Allali. 
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Making vows is originally detestable* and it is deemed prehlbitBd by a 
group of scholars Jiccordii^ to the iadifh narrated by Ibn *Uniar (may ADah 
he pleased witli him) tl^t reads: 

"Making a vmv does not prevent at^Mig (related to jbtej, but it 
makes a miser jpcnd kis property!' 

'HiecampileT of tlie book entitled jli-MtiRtf]^ (tkeSekcted) said, Udsbfidttk 
is related by the Groj^ 0i€ Compilers of ffeuM exdudmg Al-'HrmidMr' The 
reason behind these two rulings is Thjit one ^^ho makes a vnw oblfgates nneself to 
do something that is not n r i i* i lul I y ;i i c I ig ions obligation, and gets oneself into a 
critical situation by such a vow, whereas a Muslim is enjoined to do good deeds 
^tiiout havJr^ to make vows. 

Nevertheless, if one makes a vow to peifoim aii act of worsthip, one has to 
fulfill it, for Allah, Exalted be He, s&ys: 

"And whatever you spenU of expenditures or make of vows - 
indeed, AOoft knows ofit..f {Qufint At-Baqanik 270) 

In ano Lher vti s e ot tht Q ur'an , A Im ighty Al lah desc ribes H 15 faithful piou^ 
wor^ppets saying, 

^They [are 0wse w^wj fulfill / their] vows and fear a Day whose 
evUwiUbe widespread," (Qur^: Al-Ins^ 7) 

AHah, Exalted be He, also says: 

"...and fulfiiiateir vows,.," (Quran: Al-Hajj: 29) 

Moreover, it is related in SahikAl-Bukk&ri(Ai-Bukhdrf£Authetitic Book cf 
Ki^difh) that the Prophet (PBUHJ says: 

"Whoever vowstoobeyAthh mustoheyliimi dMdH^oevervtwsia 
disobey Allah must not disobey H/m 

hnkaa Ibnul-Qayyim satd: 

"As for tho5e n'ho commit fhema^^lvi??^ to voluntarily perform acts 
y/ wifr^hip to AUahi they do that in one oj four y^ays. They either 
take an oath to perform it, 01 vow to perform it, or take an oath 
emphasized by a vow to peifarm it^ or take a vow emphasized hy 
an oaik to petjbrm it Allah says, *^And among them are th0se 
who made a covenant with Allah, [saying}, *Jf Ue should give ws 
from His bounty^ we will surely spend in charity,. .'^ " (Qnr'aii: At- 
Tawbah: 75) Such a vow must be fulfilled or else the one who makes 
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If will be subjeU to the punishment stated in the verse that reads, "Sc 
He pen^bsed tficm wfilh hypwrisy in their hearts.,,*' {Qur^^n: At- 
Tawbah: 77) Thust vowmg^ to perform u voluntary act of worship is 
^^orthkr offulfillmeiit than feeling obUged to perfbrm it as in saying, 
'I owe Allah to do so and ml' " 

Faqih^ {may AlJah have merc}^ on them) stipulate that a vow must be 
voluntarily made by a competent, sane, discriminating, adult person so as to 
be validly effected. They base this opinion on the h^^h in which the Prophet 
CPBUH) says: 

"Th ere are th ree (persons) whose actions are not recorded: A minor 
until he readies puberty, a havitic lattU h& c&mes to reason, and a 
deeper until he (wakesf* 

Thlsid(^rfi proves that the above-mentioned three kinds of people are not 
obligated to fulfill anty vows they may takei as tiiey are not l^ally accountable 
for their deeds. 

The voT^ made by a disbeliever is deemed valid if it is made to perform an 
act of worship* and if such a disbeliever converts to Islam , he has to fulfill the 
vow he has taken while being a disbeliever Umar Ibnul-Khaflab {may Alkh 
be plea^d with him) narrated tiat he had once made a vow in the Ptc-Ishmic 
Period of Ignorance (the }&hUiyyah) to sedude in the Sacred Mosque for one 
n^t, so the Prophet (PBUH) said to him; "Fu^Uyour vow."' 

Valid Vows are of Five Kinds 

1- An Absolute Vow 

It is the vow made by sayings for example, "I owe A\hh a vow" without 
defining a certain act of worship to perform due to vowing. The expiation for 
such a vow is the saine as thai for a broken oath^ whet her rhe vow is con d it io nal 
or not This is because 'Uqbah Ibii Amir (may Allah be pleased with him) 
narrated that the Plophet (PBUH) said; 

"The expiation for (breaking) a vow whidt is not d^ned is fhe 
softte as thetfoT (breaking) an oathf 

{Related by Ibn MHjah and At-Hrmidhl wfio deemed it a hasan 
aablh ghartb)' 

This hi^ith states that it is obl^atory to «KiJiate fbr an absolute vow if the 
act of worship dedicated to Alkh, Almighty and Ever-Majestic be He^ is not 
defined in the vow* 
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2- A Vow Taken in a State of Impoitunily or in a Fit of Anger 

It is a corditional vow meant to either prevent someone from doing 
somethmg> to urge liim to do it, or to make someone btlicvc something, or 
disbelieve in it. For example, when one aays, "1 vow to perloi m iiajj (or free a 
slave) if my speech proves untrue or if I speak to you, or about you.*' A person 
who takes sudi a vow may dinoAe between fuAMlngliu^vow and raqdil^^ 
it just like * broken oath. This is because 'ImrSn Ibn Hufiayn (may Allah, be 
pleased widi hioi) narfated diat he heard the Prc^het (PfiUH) saym^ 

**t>io vows taken in a fit of anger (are valid)^ md the expiMionJbr 
such a vow is the same as that for (breakins) an oath," 

(Rdaled by Sa^ Id Ibn ManaOr in his book of I^i^)" 

3- A Vow Ikkra to Do Ml OrdiDMJT, PenniMible Act 

An eAample of such a vow is vowing to vftax on^s garment or to ride ones 
pack animal In this cas^ one may choose between fliMing onc^g vow and 
expiating for it If one refrains from doing t h e sai d ac t, the same as the expiation 
for breaking an oath, juat like the ^leconj cnse Hie opinion of Ibn Taymiy?ih 
(may Allah have mercy on him} in ih is regard is tlij^t no expiation whatsoever 
is called for in case of breaking a vow to perform a permissible act. He grounds 
this ruUng on the hfMh related hy Al-Bukhiri tSiat reads: 

"WWile (h* Prophet (PBUH) was d^vering a sermon, he saw a 
mmi who remmned standing, so he asked idfoutlhemmi. They ^ 
people) saidf It is AbH Israfl who has taken a voh- to stand and 
jici'er sit down, nevercome in the shade, nor speak to anybody, and 
to fni^l.' The Prophet (PBUH) said. 'Order Inin to resume speaking, 
comi^ in the shade, md sit down, bat let him complete his fast! *' 

4- A Vow Taken to Comiait an Act of Disobedience to Ailaii 

An example of such a kin4 of vow is vowing to drink intOAiCstting liquors 
or to fast the days of menstruation or the Day of Sacrifice. It is imperii3iis&U>^ 
to fulfill such a vow» as the Prophet (PBUH) says- 

"ivTwcver towj to disobey AUah must not disobey Him'' 

This hadith states that it is impermissible to fulfill a vow to disobey Allah, 
because one is never permitted to disobey Allah under any circumistajices. 

Another example of vows of disobedience to Allah is the vows taken to be 
fulfilled at the graveyards seeki ng the pleasure of the dead buried therein. Such 



li deed is considered major polylKt^isim previously mentioned. KypiiUioii (or 
such a vow is the same as that for a broken oath according to some scholars, the 
opision which is based on the namtitms of Ibn Mas" lid, Ibn 'Abbfls/Imr^ 
Urn Mwyiii Samurah Fbn Jundub (may Allah be pleased with th«m dl). 

Hcirwever» some ^dbolars mamimn that a vow takm to commit an act of 
disobedience to Allah i& originally invahd and it entails no expiation. Thi& i& 
one of the opinions attribultLi to Imilnn Ahmad, and it is the opinion of the 
Hanafj, the Milikt, ;uid the ShrtH l Schools. It is also the opinion maintained 
by Shaykhul'Islam Ibn Taymiyah who said: 

''Thevrnvs to furnish a gravc^ q mountain, ora tret ivff/i lights, Q}}d the 
vows dedicated to such places, their tnhabitams^ or their visiwiny an; 
impermis^le to he tedfxm suck vows are impermissible to beJuiflUed 
as sdtdars wwnimousfy agree. Suck objects (i.e. the lamps^ money, 

or whatever f.s put h: such pJa^fs due la vow$} are io be gathered and 
U5sd for the benefit of the pubhc, a5 long the identities their 
owners are unknown (to return th&se objects to i/iemji." " 

5~ A Vow to Perfotm a Pious Act 

It is a vow taken to perform an act oi <ibedience to Allah^ like pci formiji^g 
Prayer, Fiislin^> Hajj (Pil^rimr^ge) iin<! [urth. S;ith a vow Ccin be abiolute 
(i.e. uiicotiditioiial), as in saying, have tjketi a vow tii fast (or pcay)" or 
conditional, as in saying, "If Aliali cures so and so, 1 vow to perform sucli 
and such an act of worsh^" In the latter case, once the condition b fulfilled, 
it becomes oblatory for the otic takii^ the vow to fulfill it. The Prophet 
CPBUH) says: 

"Wfic>ever vows to obey Allah must obey Mm." 

(Related by Ai-Bukhiri)'' 

Moreover* Afiahi exalted be He^ says: 

"'iVjcy (are those who) fulfiil their (vaws)..." 

CQuran: Al-Tahi ini: 7) 

Almighty Allah also saysi 

"..,Md fuym 0u^r vtws.„" (Qurltn: Al-Hajj: 29) 

And, Allah knows best 
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Judiciary in Islam 



Shay khul' Islam Ibn Taymiyah (may Allah have mercy on him) said: 

"It is ohUgatory to aisttme thejudininry^a a religious duty and tjsa menns 
of drawing near to Allah. I» jact, it is, one of the bssi means oj achievlfig 
n$amess to Alluk H<fwever, many pers&tis ht 1^ po^thn have been 
com^^ because of se^t^kadersh^ and wedihtkro\^ tt.*^ 

Judidary 1$ l^gpidated according to the Qur^, the Smnah (Prophetic 
Tradition) and coofiensus of Muslim scholam Allah, Eicdted be He, says; 

%ufim^ [O Mfj^fonnttidh between ^tem by v^mtAUahhas 
revet^ ..." (Qur^ Al-Widak 49) 

And He also says: 

7B%5«ildA OBavid, indeed Wehm^m&deytm a mccessan^fm 
^eartitrsafu^e between the peopk in tnt^../* 

(Qur^:5ad; 26) 
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Moreover, the Prophet (PBUH) himself undertook that responsibility and 
appointed Judges in the regi^>iis that were under die Islamic rule, and so did the 
Caliphfi (hat succeeded him, Purthennore, Miulim scholars agree uniformly 
on the necet^ of asfi%nuig jiu^es to setde dispule$ among people. 

Jurispnitotia% ^►eakii^ Hie judldAry indicates the clarification of the 
legal ruling and applyii^ it as well as setding disputes. 

As fi>r the Judge, Shaykbnl'-IalAiD Iba Taymlyah (may Allah have mercy 
on him) sdd: 

The judge amm& 0ierokqfa w^ness wi^ itgard to providmg 
evidence, ^ wfe of a m^H ^ with regard b> issuing rulings, and 
iftf role ofo. person in authority wiBt regard to havit^ Ju^mettt$ 
ittipkmented.'^ 

In Islam, the judiciary is a collective duty it is an indispensable thii^ 
in people's affairs. In this respect, Im^ Afimad said, "There must be a Judge 
among people so thai rights are not hst" Moreover. Shaykhul-Isiam Ibn 
Taymiyah said, "Tlui Prophet (PBUH) ha^ made it a duty to appoint one as 
leader wfen a small group i^ona Journey\ Such a command goes for aU kinds 
of assemblies.'^ 

If only one competent person ead$ts who can undertake Judgeship, then 
it i$ an individud oblation t^on him to do so. Hiat is because undertaking 

Judgeship involves a great revrard for the one who is capable of observing it 
according to the kgsiWy prescribed way. Neverlheleis, assuming judgeship 
involves grave danger for the one who does not apply it according to the legally 
prescribed way 

When appointing Judges^ the ruler of Muslims has to appoint judges 
according to the requisites of the pubUc interest so that rl^is are not lost. 
Besides, the ruler has to sdect the best persons in terms of knowledge and 
piety. Howeveii if the ruler is not able to dedde whether a certain person fits 
that position or not, he should inquire about him. 

With regard to the judge, he has to make every effort to establish justice 
among people. Thus, the judge is not obligated to observe what is beyond his 
capacity or be blamed for it. The person in authority has to allocate a sufficient 
salary from the Muslims' Public Treasury for the judge to cover his expenses 
so duit he can dedicate himself orclu^vely to his jobi £a «vi^^ 
the Rightly-guided Caliphs have assigned £ii£ficient salaries from the Mushms' 
Public Treasury for jud^. 
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The judge's powers a*e to be referred to the conventions p revailing in each 
^ separately. In this relation* Sliaykiiiil-Islftm Ibii l^y miyah (may Allah have 
mercy on him) said: 

"AsJotM powers qf^ ruler, they are not specified by legislation; 
rather, they are dependera m the customs mdconventwnsr^ 

This is due to the fact that whatever k not decided by kgisdation is to be 
referred to coitvention, Itm Tsiyniiyah added: 

"The position of the judge can he divided; namely, it can be held 
by many people, for each is a certain area of jurisdiction. Besides, 
it is n&t obligatory for the judge to be cognizant of areas other 
than his. That is hecttuse the position of practicing ijtih^d can be 
divided. Assuming that the judge is assigned to decide on matters 
relating to the distribution of the shares of inheritance, it i$ not 
obligatory upon him to he cognizant of matters other than the 
rulings pertaining to the laws of inheritance, beque!;ti; (jnd such 
related matters. Liliewise, if the judge is assigned to decide on 
matters relating to marriage contracts, it is not required from 
him to he kno)Mgeable of other unrelated matters. Hence, it is 
permissBle to assign a judge to decide on matters rtlating to his 
area of kitowlei^ and whatever does not belong to that area is 
viewed out of his competence. This is applicable in the case of the 
one who undertakes the position of the judge to render a judgment 
concerning a certain matter related to the disbelievsrs who confess 
satisfaction concerning his being a judge. Moreover^ if someone, 
who is in the state of i^rdm, hunts a game from the land, then 
two just persons are to he appointed to judge his case. Hence, it is 
permissible to appoint persons as judges to decide on certain cases 
at specific situations; yet, they are not to be idewed as judges who 
have the competence to decide on aU cases."^ 

Nowadays* the Ministry of Justice has adopted a system to which judges 
stick; each jud^ has his own aea of jurisdictiotk and poweis. That is. Judges 
have to refer to that system and be committed to it, for such a system is 

considered a means of regulating matters and specifying jurisdiction. Besides, 
that system does riot contradict any of the texts of tlie Qur'dn or the Sunnah 
(Prophetic Tradition) » so it must be acted upgn and adhered to. 
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The necessary qualifications (that should be considered 
as much as possible) for being an Islamic judge are: 

• ib be a legally accountable person, DLinieiy Eo bt adult and sane. That is 
because the non-legally accountable person is under the guardianship 
of others* so such a person cannot be the judge of others, for the j udge 
assumes the position of the ruier. 

• To be a male; this is diie to the hadith in which the Prophet (PBUi I) ^aya: 

"The peopk who are ruled by a woman mil ntver be succe^fid"* 

m To be a f reeman^ that is because the slave is tmsy looking after the rights 
of his master. 

• To be a Muslim; xhh is due to the fact that Islam Is the condition of 
bt'ing fust. Besitles, it is required to degrade the disbeliever, not to 
raise hini in rank through appoinlLng him in such a sublime position 
of judj;i'ship. 

• To be uprightj that is because it is impermissible to appoint the 
de^antly disobedient person. This is due to 'die statement of Allah> 
in which He says: 

'Vyoa iWio iusve bdieved, ^th^re amies to you a disobedient 
one wUh U^ommHon, §ttves^^..f* (Qurte Al-Hujur^it: 6) 

Amjrdlngly as it is not permissible to accept information from such a 
per5on> his judgment is to be rejected with greater reason. 

• To have sound hearing; that is because the deaf cannot hear the speedi 
of the two litigants. 

• To iiave sound cyesi^i L; liui L is becauiie Lhe biind j udge cannot distinguish 

between the plaintiff and the defendant 

In this respectn Shaykhul-Isl^tm Ibn Taymiyah said: 

"According hy the aiiaiagkai deduction of the H£inh(iii Sdiuol it is 
permissibk to appoint a blind person rts a judge just as his testimony 
is accepted* That is because sudi a person hicks nsHUng but seeing the 
Hti^mtSM a thss^ which he dws not needt for he am according to 
description. This is supported by ^jkct that Prophet Ddw^d (David) 
(PBUH) judged bctivccn two angeh. besides. It tend^ to be viewed 
absolutely permissibte fo appoint a blind man as a judge* In ^udi a case. 
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the blind judge rV Jt? he iohi u-^fiJ ihc witnesses and litigants are, just as the 
normal judge :s ivid oj'lhe meanings of their speech in case tninstntion is 
needed. This is because kmwmg who the litigents* idenUties and getting 
meaning of &Kir speedi are eqtmlty important!^ 

■ The judge must lia:ve the ^cult/ of speech. That is b«c^ 

person cannot deliver the judgments. Besides, many people do nat 
comprehend the s%ns used by such a person. 

« The judge must be one who eseEdses ^tihAd. He mu^ exercise ijWt^dt 
even in the school he adopts, in wtiidi he follows the opinions of one 
of the great scholars. That is, the judge ha& to be able to differentiate 
between the sound and tinsound rulings in that school 

With reg;ird to these conditions, Sba)4diiil-Islfiin Ibn Ikjrniyah (may 
Allah have meny on him) said: 

These necessary qualifRuikms are to be considered as math as 
possible. Further, the positioti of jisil^'i'ship >>susi be uikici'tuken by 
the. beS't among people. This flw vkwadopii^i by ins^m Ahmadand 
others, Accordingiy, if there are defiantly disobedient persons and one 
of them must be diosen to undertiike judgeship, the most suitc^k 
OMongst riwm is to be dwsen. Likewise, if there are some persons who 
do not exercise ijtMd butfbUoyv a certain jurispnuienSial school, 
most upright ajii^ learned of them, with regard topUowing the 
opinions cfsudt a school, is to be appointed," 

In this connection, the compiler of Al-Furu' {The BTanchcs) said, "Tfer 
soundest opinion is what has beers scf by Ibn Tayiniyahj" Besides^ the compiler 
ofthe book entitled A/- /nM/(/;ji7^L.rJ tinid wich regard to thL= i^ssue of appointing 
Ihc who imitates the opiniotia adopted in a particular jurisprudential 
sciiolar. "\..Such a view has been applied for a long time, sa as not to suspend 
people's affairs and interests.'" 

Moreovern Imdm Ibnul-Qayyim said' 

T^t' one who exercises ijtiMd is the one who possesses knov^'ledge 
of the Noble QwrSn and the Stmnah. In addition, the ijtihad ofsadt 
a person does not forbid him from adt^itmg the opittions of other 
scftote in certain cases. That is because one finds all the great 
scholars building their judgments on the opinions of those who are 
abtyye them in iawwle^e with r^rd to some issues."* 
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CHAPTER 
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Judge Ethics 



Im^lm Ahmad (may Allah have mercy on him) jsaid, ''Good manners mearts 
not to get angry or rancorous!' Moreover^ Imim Ibitul-Qayyim (may All ah have 
mercy on htm) said: 

"The judge needs io know three mattsrs, if any of which is aifsetiU 
the judgment becomes invtilid: knpwit^ the evidence, reasons, and 
dear proofs. For more iUustmtiorti th0 evidetux guides ^e judge to 
know the general legal ruling, the reasons guide him to know the 
applicability of such a ruling to a s^ertain case, white the dear proofs 
guide him to iatow the way of passing a judgment when there is 
contradictum in evidence. T7(W* n/hofver em in one of the threft cm 
inh^sjudg^nent 

It is recommeiided that ^ judge be stmng without liarshiiess so tliat llie 
oppressor does notbeMe him, and flexible without weakness so thatdie people 
e!ititied to rigfits maty not fear him. In lAas respect. ^i«}4clml-[8l&m Tt^yfiid- 
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Din Ibn Taymiyah [mziy Allah have mercy on hitn) said, "Judgeship has two 
pillars: strength and trustworthiness." In addition, the judge should be patient 
so as luit to £^ ai^iry ftt ^ woids of the IMgant aiid thM 
That is, patience is the ornament, beauty and splendor of knowledge and it is 
contrary to impatience^ rashness, hastiness^ irritability, and instability. Besides, 
the judge should be patient so as not to misjudge iimong iitigants. VIoreover 
he should be discerning so that he could not be deceived by son:»c litigtints, 
furthermore, the judge should be virtuous by keeping himself away from all 
prohJHted matters. Further, he shoold be knowledgeable of the judgments 
pa^sedliy the prccedlng judges The place of the court should be in the middk 
of the town, if possible* *0 that people do not face hardship in reaching it. 
Besides, there 15 no harm in sitting in a n:iosque to decide ca-^es, as it is reported 
that ' Umar Lbnul-Kliallab, Uthman Ibn Affan ai^d Alt ibn AbO I^lib used 
to sit in the mosque to dedde cases. In addition, the judge should treat the two 
litigants impartially ^d justly in term* of the way be looks at them, the way 
he addresses them, the places where they sit, the way he receives them> atid 
so For til. In tliii ire£;a]'dK Abu Dawud relLited on the authority of Ibnuz-Zubayr 
(may Allah be pleased with him) who Eiai rated: 

"The MesieugLT ofAHnh (PBUH) gave the judgment ^at the two 
adversaries -Jmuid be made to sit before the judge." 

With reipurd to this* Imlm Itmiil-Qayylm said: 

*It i& prohibit for the judge to set one of the two litigants above the 
other, ^ive him more (Htaifion, canr^.ttlt htn% or shmd up for him as a 
means of honoring him. That is because such iict::; nwy cause the other 
litigant to feel disheartened and unable to expri^ss liis a^'gutnent. The 
judge also shouU not ^tpv his disapproval of the litigants^ as it may 
cause them di^ieart&nment andfrustratim^ and koM their tongues 
from expressing ^ir ailments f 

In addition to this, it is deemed prohibited fbr the judge to h«ve a secret 
discourse with one of the litigants, to ttll him what to say, to entertain 
him, or to teach him how to deliver his jargumerUn exccpl vvlitn cnt- of the 
litigants forgets something necessary and it tnust be explained to him when 
pre&etttlng the case. 

Besides, the judge's sessions should be atlended by the faqihs and he 
should consult them concerning whatever may be difficult or doiabtfiil for 
him. Thus^ if tlie ruling ia clear to the judge^ he is to pass his judgments if not, 
he must delay passing his judgment until he makes sure of it 
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It IS deemed prohibiTC*.1 foi riie judge to decide cases when being in a state 
of great anger. This ifi due c<> the hadith, in which the Prophet (PBUH) saii 

"A judge must t^at jud^ between two persons wh^ he is in an 
angry moody 

That is because anger affects buth liit judges mind and heart and thus 
blocks his sound cumprehensicn and wise consideration. Likevrb^ every 
matter that ma^ affect the j udges temperament for the vrotS6, such a& hunger, 
thirst, anxiety, boredom, sleepiness retention of urine or atooL or ytbta the 
weather is irritaringly hot or cold^ has the same ruling applied to ai^er. This is 
ba^sed on the fatt llisii such mattes disturb and confuse the mind in a vray that 
may prevent the judge from reaching a sound decision. 

Further, i r is prohibited for the judge to receive bribes. This is due to the hoi^h 
narrated by Ibn ' Umar (may Allah be pleased with him) in which he said; 

"The Messenger (PBUH) atmd the one who bribes and dte one 
yvho takes bribe"^ 

Caminendng on this bfiditht At-Iirmldhl said, "This is a h/isan £ciM hflf^" 
tv iMs regudt brib«« are eitmt kinds: 

1- A bribe taken from one of the two litigants in order to decide in 
his &VOL 

2- A bribe given to the judge wbo abstains from judgii^ in favor of 
the r^htful person until he bribes him. This is one <rfthe gravest 
acts of injustice. 

In addition, it h prohibited for the judge to accepT gifts from those who did 
not use to give him gifts before he became a judge. In this repect, the Prophet 
(PBUH) said: 

"Gifis^vert to governors Are (considered) Ul-gptten property!' 
(Related by Alimad)* 

That is beouise accqiting gifb fixmi sorneone ^\4io did not us^ 
gjfis befi^ he became a judge ifi an eiEcuse to dedde hi that per^ 

Furthcmaore, it is detestable foe the judgp to sell or buy except through 
an ^cnt who should not be known as the judge's agent, for fear of partiality. 
That U, partiality in purchasing and selling is similar to the previous ruling 
pertaimng to gifts. 
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The jud^e may not decide ca&ci in which he is involved oi cases involving 
tatf of those to whom Iua testimony cannot be wxeptsdi such as bis firther, 
S0(a» ot enemy, fbi, in such cases, he ie suspected of partiality Therefcffc, 

If any of such cases assigned to him, he is to refer it to another judge. This 
is supported by the fact that 'Umar Ihniil-Khat|ib referred the case of Ubayy 
to Zayd Ibn Th^bit to decide it^ and ' Ali referred an Iraqi man to Shurayh to 
judge histasCi and Uthm^n refet redralhah to jubayrlbnMut'ini (may All^ 
be pleased w\\h them all) for judgment. 

it IS desirable foi the judyelo first looli into tlie cases demandingsummary 
decisions, such as those of ihe imprisoned, minor orphans and lunatics> then 
the cases of endowments and bequests diat have no guardian. 

With regard to the deci s ion s made by the j udge, th ey are n ot to be invalidated 
unless they contradict the rulings of the Noble Qur aii> tlie Sunnah or a decisive 
coos^mis of Muslim sdiokrs. If the ju(^e does sOt his dedsLons aie not to be 
implemented, as they oontradict the Qur^, Sunni^ or the consensus. 

In the light of this brief presentatioii of the ethiiis of the j udge, the justice of 
the judiciary in Islam becomes evident. In other vmrds, judges in Islam assume 
a h^ rank that cannot be readied tbrcH]^ all t3ie woddly law systems. True 
are the Words of Allah in v^ich He says: 

But who Iff belter 0um AUdk in judgment far a peopU who are 
certain [injitimjr (Qurln: Al-M4'idih: SO) 

May Allah disgrace diose who tum away from tlrat divine judginent and 
replace it with Satan's law. Those aie the people vhom Allah tneattt in the 
noble verses: 

"...tiuu€ -who ext^umged Ifte fawr tf AJbA fitr disMief and 
settled their people [in} the home ofrutni [It is} HeU, wkkh 
wiQ [enter to} burth and wretched is the settlement^ 

(Qurlin: Ibrflhim: 23-29) 
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Method of Undertakiiig Judgment 



Wtiec two litigants come to a judge to decide their casGt he seats them 
before him and asks, '^Who is the plaintifR" Or he may wail until the plaintiff 
speaks presenting his ch\m. Th? judge then should TiFtcn c?irefully to the chim. 
If the claim is presented properlyj Lhe judge then is to ask the deflendynt, "What 
is youi defense?" If tlie defendant admits that the claim is true, the judge may 
give a dedsioin in &vor of the pklntlfL But if the defendant denies the ciaun, 
the judge is to turn agahi to ^ plaintiff askii^ him to present proof if he has 
any That is because the plaintiff i^ the one who should substantiate his dbim 
in tn der to get his right When the plaintiff bringjs the proof, the jm^ is t» 
pass the judgment accordit^ to the proofs. 

The judge is not to juc^e according to his own knowlei^ (apait from 
other wurces of information) as this may lejid to his being suspected. Tn thi.^ 
regard* the great scholar Ibnul-Qayyim (may Allah have mercy on himj said: 
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'Wheri '^e judge de^des a case according to his own hufwlet^ £h£n 
he may decide it unjusdy and defend himse^ string he has done 
sc depending on his own knowU^T^ 

He also said 

*7t is mi^mtUaUy reported that M Bakr» 'IMusn 'Abi^-Rabpj^ 
Ihn ^Aivf and Mu *Myah viewed mdt m act pn^ibited and none of 
the Propkefs Companions was known to disagree with them. Besides^ 
the master of judges, the Prophet (PB UH)^ knc w son^e ma iters a bout the 
hypocrites that would make it lawful to kiU them and take their wealth. 
However, he did not decide iheir case in terns of kis own knowledge, 
&iou^ there would he rto qjbwe on hhn if he did so^fDrhe is free from 
any suspicion and trusted by Mah, His ang^ artdHis servants!' 

nxml-Qsryim added: 

, Moweveft it is permissible for the judge to dedde the cases according 
to what is available b0are him of recurrently reported tnfitTjruition, 
namely^ there are many who share knowledgs with him. Moreover, it is 
permissible for the judge to decide a case according to the information 
that many people other than him have Icnowledge of Thus, it is 
pemis^lefor him to d^end on such recurrer^ infmnation in passing 
judgments as they are considered among the most pr^onderant 
proofs. Consequently, the decision oftheju^ wiU not be suspected if 
he establishes his opinion on this common information, as it will he 
based on proof not merely on tiis own knowledge." 

With regard to the plaintiff, if he says> "I liave no proof to substaatiate 
my claimT then the judge is to inform him diat he may request that the 
defimdaxit swear. This is according tolhe hfltitth related by Mudim and Abd 
DAwfid that states: 

'Two persons referred their case to the Prophet (PBVH); one of them 
was from Hadmmaut and die other was from Kindah, The one who 
had come from Hadramaut said, 'O Messen^r of Allah! This man 
has appropriated my land which belonged to tny father. The one 
who had come from Ktndah s&id, 'This is my land and it is in my 
possession; he has no right in it.' The Messenger of Allah (PBUH) 
said to the man from Hadramaut^ 'Do you have any evidence (to 
support your claim)?* He replied in the negative. Thereupon, the 
Messenger of Ajlah (PBUH) scddt T/tf ii, your case is to be decided 
on his oath! 
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In this respect, Imim Ibnul-Qayyin said; 

"Thb is the continuous rule of the Shan 'ah (Islamic Law). Hence, the 
oath is to be taken by the defendant, as the plaintiff has not brought 
fm0i anything supporting his claim. Thereupon, the defendant is the 
(Mi who is to take (te oath, as there is no proof against hitn and he 
is primarily innocent bi other ivords, the d^ndma is the stronger 
fftc two litigants due to the original prindpk of being innocent; thus, 
the oa^ is to be taken by htnu'^ 

Therefore, if the plaintiff reqiieste that the defendant take an oath, the 

judge is to make him do so and then set him free, as the principle states his 
innocence. Nevertheless, it is stipulated, for the validity of the defendant's oath, 
that the gath is to be a reply to wiiat the plaintiff claims. Moreover, the oath is 
to be taken by the defendant after the plMntiff's request, as it is a right of the 
plahitiff which must not be taken escept after his request 

Howeveti if the de^dant abstains and refuses to swar, then he Is judged 
as being gitiity^ under the conditions of his abstention fi»m taking Ihe oath. 
That is because if the plaintiff's claim was iintn^ the defendant would defend 
himself by taking the oath. So, his refosal to take an oath is considered an 
evident proof indicating the truthfulness of the plaintiff in whatever he claims. 
Thus, such a proof is to be considered regardless of the principle stating the 
innocence of the defendant until pioven guilty. Considering the defendant 
guilty-in case he refuses to take an oath is the opinion adopted by many scholars, 
and ' Uthm^n (may Allah be pleased with him) passed judgments accotdii^ to 
it. In this regard, some scholars say, "If the defendant refuses to swear, then the 
judge is to ask the plaintiff to swear, especially if his claim is substantiated." 

With regard to the issue of takii^ an oath, ImSm Itmnl-Qaryim (may 
Allah have mercy on him) said; 

"The Skarf ah ordains thai the oath is to be taken by the one whose 
prooft outweigh those of the other litigant. Accordingly, the one whose 
side is substantiated moTe than the other is the one who is to take an 
oath. This is the opinion adopted by the tnajority ofscholars> suck as 
the sdtolars of Medina and the sdiohrs efSfi^ like Ai^nad, Asfe- 
ShdfiXMdlikattdv^tersr 

He added: 

" . .Moreiyven ^is opinion has been applied by £?te Ptophefs Compan- 
ions, and viewed sound by Mean Ahmad ando^schoJarsf 
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He alsofaid^ 

"This cpiniot) is not difficult to be applied; the oath is to be taken by 
the plaintiff and he will take his rig^. Furtkermat% Shaykhut-IslAm 

Ibn Taymiyah adopted that opinion^ 

in odfiitian to thi£, Abu ' Ub^yd said: 

''Asking the plainti^ to take the oath (if\ case the defendant refuses to 
take the oath} has its roots in both the Noble Qufdn and the Sutmah 
(Prophetic Tradition)" 

Shaykhul-IsISm Ibu Taymiyah (may Allah have mercy oa him) said: 

"What has been reported fwm the Prophet's Companions concerning 
the de^ndants refmai io fitkc un oath and that the judge in this case 
asks the plaintiff ta swmr, does not contradict each other. Rather, each 
of the two maUers has its own position. 7b ^kistnOe morst in case ^ 
plattt^ knows the truth qf his daim and the d^endant refuses to 
swear^ the plaintiff may s wear that his daim is true and thus becomes 
entitled to what he claims. But if fhc plasiUiffafsises to take the oatK 
then the judge is not to judge in his favor on basis of the abstention 
of the defendant to take the oath. This is the same as the case of 
'WmtAnlbn 'Aj^MfrnfryAM he pleased with him)."'' 

Commenting on what Ibn Taymiyah has said, Ibnul-Qayyim says: 

"The opinion adopted by our Sheikh Jbn Taywiyah is the decisive one 
concerning ^e d^dattt's r^cA to take an oath andpermitHng 0te 
plaint^ to do sa'* 

He went on saying: 

"If the truth of the claim is dependent soUly on the defendant and 
he refuses to take an oatK tfttw the judge is to judge agaittst him. 
Wheraof, if the truth tssotefyd^eadenton thepltdntifft then thejut^ 

is to ask him to swear, hut if he refuses, then the judge is not to decide 
in his favor on the basis of the defendants refusal (to tdke the oath). 
This is the best revkw concerning the rulings on both ifte dzfendonts 
refusal to iake an oadi and referring the oath to the phintifff 

However, if the defendant takes an oath denying the claim ot the plaintiff 
and thus the judge ^ets him free, e& mentioned abofve, and after that the 
plaintiff conies ag«h(i with proofs thea H is one of two cases. Tiie fi»t case, if 
the plaintiff ha£ previously said that there is no proofs then the judge is not to 



3i Method 



711 



listen to his proof, a& the plaintiff ha* dwiled it befbrt The second case, if the 
plaLntifThas not denied its existcQce, then the judge is to listen to tlm proof 
and judge accordingly. 

In th is connectioii^ it is worth mentionii^ that the oath taken by the denier 

(the defendant) is not considered means of elim in ating the truth of the claim, 
as the claim is not invalidated through taking oaHis. Rather, the oath taken by 
the denier is a nieans of ending the dispute, not eliminating the right of the 
plaintifE Likewise, if the plaintiff states that he has no proof and after that lie 
finds one, then the judge should consider it and judge accordingly, Hils is 
because the plaintiff has not denied it in the first place. And Allah, Exalted be 
He, knows best. 

Endnotes 

1 See: -ZMAl Ma Adt' {Af^). 

2 Musltni [1/340]. See piso Abtl Dlwid (3245) [3/36S] and At-Tirmidhl (1344) [3/«5j. 
^ See the footnote in Ar-Rawd M-MwM ' [7/5431. 

4 See 'ZM AI-Ma 'Ad" {4f96) 

5 See the footnote in Ar-Rctwd Al-Murbi {7/545), 
6See"jii-B*n(^ A^^^HJtm^yytI/)'' (pp. 122-135). 

7 S«e the footnote in Ar-RoH^Aj-Mur^J' {7/545). 
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Valid Court Claim: Conditions 



The claim is not valid unless il is presented iiidetaiL So, inhedaim is about 
a debt owed from a dead person, for example, then the deatli ol'lhe indebted, the 
type of the debE and its amount as well as alJ the olher related information that 

dai^ the daiiii must be mentioned This is due to the ^ ti^ 
l« depCAdent co such details. That is Allahib Messenger (PBUH) said: 

" .J give my judgment according io what I hear"' 

Herebyi the ^.^dtth refers to tlic: ubUgiitiim of clarifying the claim so £^ to 
clarifyto the judge the reasons and fVicls needed for the decision, 

Il is not valid also to litigate over something unknown or unspecilled; the 
object of daim should he known «o as ta be attained and obligated when the 
validity' of the daim is ptiQveti. Bowevei; there are 
as it is vaM to do so in soine ca«es, such as dainiing a beqaest in whi^ 
bequeatiu M>ine of his wealth or one of his abtves ai a dowry or suchlike, hi 
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such a case, the claim is valid, even if the thing litigated over is imknown or 
unspecified. 

Moreover, the claim must be declared. Sen, it is not enou^ for the piainti£f 
to sa^ "He Osjes fflc sudi and sudiT but he {the piaintiflf) must dedare that he 
dain^ $uch a^ltdi;^ Besides^ the ^ang litigated over must be due, as the cldm is 
not valid for a debt on credit. This is because the defendant is not to be demanded 
for the debt before its due time and, also, he is not to be imprisoned for it 

Furthermore, the claim must not involve what disproves it. For example, it is 
invalid to claim that someone killed somebody or stole something tw^enty years 
cigo while the defendant age is less than twenty, as daim 

If !t is Htigated over a sefling or renting contract the daim, in order to be 
valid, must involve flie conditiotts of the contisict This is due to the fact that 
some people may dispute opver tJietn. Besides, that contract maybe invalid from 
the jut^^s point of view. 

In addition^ if the daim relates to inheritance, the reason entitling it must be 
clarified, Tiiat is because the reasons obligating inheritance differ, so the reason 
on which the daim is cstabHshed mu$t be deBmd. 

Further, the valid daim must define the object litigated weri vdiether it is 
present in the court or the country, so as to eliminate obscurity. However, if 
the claimed object is not present, theti it must be described with a description 
like that connected with buying, namely, to state aU the necessary descriptions 
of the object. 

In addition to thLs^ justice (truthfulness) is considered a prerequisite for 
the validity of the evidence. This is due to the nbWe verse in vfhkh Allah, 
Exfllted be He, says: 

"...And bri^iowitness twojuttmmpom ama^you,," 

Allah also says: 

"...from those v^myouacc^ at wiitt€»$&.*^** 

(Qui^: Al-Baqarah: 282) 

And: 

"O you who have believed, if there £omet to you a disobedient 
one wi^ hiformatioth inv^t^^^" (Qui^ Al-^Uu^urat: 6) 

In this regard, /fljjihs (may AUdi have mency om tlran) diflfcr a& to idiether 
the witness must be an outwmdly and inwardly just (true) person or being an 
outward just person is enough. There are two different opinions, the piepon- 
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dexmt of which deems an outw^ly just person a valid witness. This is based 
on the &ct that the Prophet (PBUH) accepted the testimony of a Bedouin {Le., 
the Prophet (PBUH) considered hj$ outward state). Besides, 'Umar (may Al- 
lah be pleased with him) said, "Muslims are jusC^ 

In this respect, the judge is to judge depending on the just evideiiceiinl«s 
he knows otherwise. That is, if he knows that such evidence is contradicted (by 
others), then it is not permissible for him to decide accordii^ to iL 

As ibr the witnesses whose justice (i.e.. truthfiilneBs} if not known to die 

judge, he is to inquire about them. He may ask persons who are well acquainted 
with those witnesses such as friends, neighbors or per&ous dealing with them 
financially; In this regard, ' Umar (m&y Allah be |)4eased with him) said to a 
man who recommended another man before him: 

'Are you a nei^or of his?" The man relied irt the negative. Then, 
' Umar asked Hm ^edn, ^Have ymt ever accompanied him in 
travding where the true nature of men i^ears)?" The man stdd, 

^'Nor Utnar asked him for tfie third timet "Have you ever dealt 
with himfinandaiiy?'' The man replied in the negative. Upon this, 
Umarsaid^ "Then, you do not know him."*^ 

If there is contradiction between the proofs invalidating and those vali 
dating the witnesses, namely, there are signs indicating their non -uprightness 
for testimony as well as others indicating their uprightness^ the judge must 
give precedence to the issue of their non-uprightness {Le., not to accept their 
testimony). This is supported by the &ct that the one refitting the upright- 
ness of a witness knows something unperceived by the one who recommends 
him. Besides* such a person tells about sometiiing unknown by others while 
the one viewing the uprightness of the witness for testimony tells only about 
something outvrard, Moreover, the one refuting the uprightness oi a witness is 
proving samething (to substantiate his view) while the one who views other- 
wise tries to deny something already promed It is stated as a general principle 
that what is proved is to be given precedence to what is denied. In this con- 
nection^ when the defendant acknowledges the Justice and truthfulness af the 
evidencCj it is considered just and true accordingly. That is because seeking 
the truthfulness of the evidence is a means of ensuring his right. Moreover, 
his acknowledgement of the tnilMiilness of the evidence is regarded as an 
acknowledgment of the right he owes to the other iitigant (the plaintifO* So, 
the defendant is to be judged in consideration of his acknowledgment of the 
truthfulness of the evidence. 
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As for the judge, if he knows liie tmthfukiess of the evidetioe, then he 
must decide the case accordii^ to it and he does not need TCcomnieEkd^tioii. 
Otherwise, if the judge knows the untnithfiihiess of the evidence, he must 
not judge according to it. Moreover, if he has some doubt with regard to the 
witneiseSj he must ask them how they bore such a witness and where they bore 
It Unnil-Qayyim (may AMi have mercy on him) said: 

'\ The judge must do this (i.e., to exclude doubted evidence and 
judge according to theproven ones). Tht*Sj if he dcvkftesjrom doing 
this, then he is regarded as committing a sin and turning away jrom 
the right judgment. In this regards it happened that two witnesses 
testified before Alt Ibn Abu 2^lib (may Allah be pleased with him) 
that a man had stolen some^in^ hut *Alt doubted their testimotty. 
Ther^ore, he ordered ^tem to eut off the mar^ hand ihemselves (to 
test 0ieir trvthfuinessjt $o they fled-"* 

Ifalitigantdaimstheinvdidation of a witness^ he must introduce proof 
Thi^ i$ due to the hfn^h in which ttie Piophet (FBUH) $ai± 

'Proijflies on theptaintiffT^ 

In such a case> such a litigant is bo be granted i. respite of tliree days to 

present his proofs, but if he brings none, then he is judged in consideration 
with the evidence. That is because his inability to bring a proof that the 
witnesses are not upright during the specified period is considered a proof of 
thevoidance of what he claims. 

If the judge does not know the actual state of the witnesses* he is to ask 
the plaintiff to pirmre their uprightn^ so as to judge according to vit^ they 
testify In Older to accept tike uprightness of the witness, there should be two 
persons testifying before the judge that he is just and truthful. However, it is 
viewed sufficient by some scholars that one person testifies that the witne&& 
is upright. 

It is permissible to judge an absent person provided that he is far-off for a 
distance that requires shortening prayers as long as the claim is proved against 
him. This is due to the hfl^^ ^ which Hind Bint 'Utbah complained to the 
Pmphet (PBUH) sa)in|F 

"O Messenger ofASnklAbil St^y&n (her husband) is a stingy man 
and he does not give me what suffices my children and tne." The 
Messenger said to her, '^Take what is sufficient for you and your 
children, and the omottnt should be just and reasonable." 

(Related by Al-Bukhari and Muslim)^ 
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Hereby, the hat^ indicates the pennissibU% of judging agjunst the 
absent person. Nevertheless, when the absent person returns, he may piesent 
his argument before the judge as the reason obstructing the case is eliminated 
by his return. That is because proving the truthfulness of something does not 
invalidate the claim against it or neglect it. 

When deciding against an absent person, he must be out of the area falling 
under the authority of the judge. However, if the absent person is in that area 
and there is no judge therein, the judge is to write to a person fitting to decide 
among the litigants to judge bet^yeen them. Hofwever, if it is unattainable to do 
SO) then the judge is to write to whoever is fit to effect conciliation between 
the litigants Rut. if it is unattainable to do so, then the judge is to ask the 
plaint^ to bring a proof substantiating his claim. Therefore, if the plaintiff 
substantiated his claim with proofs, then the judge is to bring the other Ltigant 
evenlfheisfer-off. 

Ill rdation to this. Imam Ahmad mentioned th at the opinion adopted by the 
scholars of Medina stated that they decided cases against the absent persons. He 
cummented on this saying that this is a good opinion. Moreover, Az-Zttricadil 

said, "Itn&m Aj^nad did not deny the view ofhearmg the claim or the evidence 
(in order to decide against an absent person)" Besides. Imam Ahmad dted the 
opinion of the people of Medina and Iraq as if it was uncontroversial 

In addition to this, it is permissible to listen to the claim against someone 
who is not legally accountable and then decide according to the proofs. This is 
supported by the aforementioned hadith of Hind Bhit 'Utbah* If such a person 
becomes k^aUy accountable after passii^ a judgment against him, then be has 
the right to present whatever proo& to substantiate his defense \ 

Endnotes 



1 Al-Biikhaii {mi) [12/424] and Muslim [444fi) 16/2311. 

2 A]-BB)4iagl (20537) [10/2S2]. 

3 See Ihe fbornote in Ar-Rawd A!-Mi{rbi' [7/551]. 

4 See the footnote in Ar-BawiA!-Hurbi 17/5521. 
SAt-Tlmiidht (1345)13/626]. 

6 A! Buldi^irl (5364) {9/628] and Muslim (4452) 16/234]- 

7 See the footnote in >lr-ftaH^ Ai-MMffo ' 17/S56J. 



Dividing Shares among Partners 



Tht proofs of dividing shares among partners are derived from the Nc^le 
Qurlln, the Suntiah (Pre^hetic Ttadition) and the consensus of Muslim $chal' 
ars. AUsth, Exalted be He, saysr 

"And inform them that the water is shared between them. . ." 

(Quran; Al-Qamar: 28) 

He ai&o says: 

"And -when [other] relatives and orphans and the needy are 
present at the {time of] div'tston*." {Quran: An-Nisa": 3) 

Moreover, the Prophet (rBLH) ■iays: 

"The preemption is applied m every pint undivided property."^ 

Moreover, he (PBUH) himself used to divide the spoils of war among 
Muslims ^ In addition, many schoUiv inaintam that there is con^ensLis among 
scholars on the issue of division. This is <kie to the h<± that necessity calls for 
it as tlurc is no other way to gh^ rights of the joint property to those entitled 
to them except through division. 
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' , . PjiYi^ion Is of Two Types: 
Consensual Diviston and Compnbory DtvMoii 

First Typti Consensual Division 

It refers to the diyision that must be implemented with the mutual 
consent of all partners and it is impennis&Lble to implement it without their 
mntual cootttiL FortiiO(reiIliistratk3ii,iti5lliekiulofdJ:i^^^ 
implemented without caiudi^ harm to one or some of tiie partners, or that 
cannot be implemented except when one of the partners gives something in 
compeofiatLon to the other Such a type may be witnessed In properties such 
as small houscS: shops or lands consisting of different spot* distinguished by 
buildings, trees or tihe like, or ythen a certain sip<ft repreMnts a kind of bmcfit 
for one of the partnen exdudlng the otheics. Therefore, it is impermissible to 
divide such a type of joint properties except with the mutuat consent of dLtbe 
partneri. This is due to the hadiih in which the Prophet (PBUH) says: 

"One should not harm o thers nor shouid one seek ben^fixfor himseff 
by causing harm to others" 

(ReUbed by Imim Aii^iiad And olher omipileis otB/idUh) 

The general me^ir^ of the hfl^^ Indicates that it is impermissLble to 

divide somerhing that may cause harm to any of the partners except with the 
partners' mutual consent, Sudn a division takes the same ruling applying to 
s^e transactions. That 1«, die sold item may be letamed if defective. Besides, it 
iiivolvies die option to condude tiie cwttad or amcd it in 
making coni^ons^ and suchlike matters. Neverthdess, HO partner is to he 
forced to accept such a division. But if one of the partners demands seillrh^ the 
joint item, tlie one who refuses tli^ ision is to be obliged to submit, and if he 
insist* on his stand, then the judge may sell the item on their behalf and divide 
the price between 1heni,eadi according to hissh^. 

The sort of harm that forbids implementing such a type of diviaiod it 
the undervaKiatiDn of the property v^en divided, ngaidless of wfaedier the 
partners benefit from the division or not Hiat is, it is not included iti such 
Wm tliat die partnerB do not beoeBi from the joint property if divided. 

Second Type; Compulsory Diviflion 

This Is vrfien there is no harm caused kidividii^ a propert)^ and there is 

no compensation required. It is called so because the judge forces the one who 
refiues division Co accept and impkment it when it& conditions are fidQiied. 
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Such a type of division m&y be concluded in properties such as a village. gar- 
den, big houses m-i shops, spadooa as wcH as mcasurftb^ amd weighabk 
items from the same kincL 

In order to make it perrtii^sible to obl^c die oae abstainii^ &om dhdsioii 
to accept it, three ccmditions must be fuMlledb 

1- The judge must make sure of the partners' ownership of the artide, 

2- He must malte sure that there will be no harm resulting from the drvision. 

3- He must make sure ofthe possibility ofdividing the shares of the joint 
property in a way allowing the shares to be changed without giving 
compoisation to any of the partners in return for lihis change. 

Tbu5> If one of the partners demands division, after fulfdling these condi - 
tions, the other partner is to be forced to implement it even if he refuses to do 
This is based on the fact that division eliminates the harm caused by the 

existence of partnership, and enables each partner to disposefieely of his own 
share and benefit from it through platilingn building and sucUike maltetB that 
are not attainable with the existence of partnership. 

With regard to the above issue, if one of the partners is not legally 
accountablcj then his guardian may implement the division on his 
behalf Moreoven if one of the partners is absent (for any re as on) > then 
the jtj^e may implement the division on hi$ behalf upon the demand 
of the other partner. 

In fact, that type <^ divmon is a means of distif^^aisbing the share of one 
partner from that of the other. Moreovern it does not take the same ruling 
^»plied to sale tramactioiis, as each has its own speciiled rulings. 

It is permissible fot the partners to divide the joint property by ti^emsdves, 
assign someone to divide it among them, or refer to the judge to ass^ some- 
one to do so. 

As for adjusting the division of the shares, it may be through dividing 
the joint property into parts, if the property is weighoble or measurable 
and of the same kind. Moreov^, just division of shares may be through 
considering the value of the shares in case the property is of different parts; 
each having a value different from that of the others. In such a case, the 
share consisting of parts of less value must be more thfin the share consisting 
of parts of higher value, so as to make a kind of balance between them. 
However, if implementing a just division is not attainable> neither through 
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dividing the property nor considedng the value;, then partoes may resoit 
to compensatioiw namely, one who takes a share of value more than the 
$hare of the other partner has to pay him an amount of money equal to the 
difference in value. 

When the partners divide the property among themselves or draw lots 
for the shares, the division becomes binding That is because the one who 
divides the property among ihem is hke the judge and the act of dxa wing lots 
on the shares is like the decision made by the judge, so the division becomes 
binding. It is permissible to draw lots on the shares in any form. Hofwever, 
the most preferable way of drawing lots i* the one ici which the names of 
the partners are written on pieces of paper and rben they are rolled up and 
mixed together Then, the partners may invite a person, who was not present 
(so he did not see such pieces of paper) and ask him to pick those pieces and 
put them on the shares. So, i^oev« finds bis name on a certain share; It 
belongs to him. 

Besides, if each partner gives the other the right to choose betvraen shares, 
the division becomes binding, by means of their consent and by the ending of 
the session of division without any objection. 

Moreover, if one partner claims thai there is a mistake in the djhdsion the^ 
have impiemented among them&eives, though there are witnesses on their 
mutual consent, then such a claim is not considered. This is due to the fact 
that he has already consented to the division according to the way it has been 
implemented, so he is to accept the increase of the share of the other partner 

In addition, whoever claims that there is a mistake ill the division 
implemented by the person assigned by the judge or the person Hiey have 
ass^ned, such a dflim is considered only with a proofs otherwise, the other 
partner is to take an oath denying that claim. The original ruling states that 
the claim is not true until proven otherwise. Thus> if such a person presents 
proof substantiating his claim, then it is considered and the division is to be 
invalidated This is based on the that his silence (Le.^ acceptii^ the diviraon) 
goes back to his view concemix^; Ihe apparent justice of the person who has 
implemented the division. So, if the person submits a proof substantiating his 
claim of the injustice made to his right, he may claim his right back. 

Whereas, if each of the two partners claims his right to something in the 
property, they may resort to taking oaths and the division is to be invalidated. 
That is because the thing they both claim has not gone to someone other than 
thenu aodnone of Ihem hasaproofto outvre^the daim of the other. 
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As for ihe defecla lhat appear in the share at' one partner, he has the right 
to dioose betvKen revoku^ the dr^iskm or keepii^ the defective share and 
taking compensatioiL That is based on the hct that the defect in the share of 
any of the pMtners is regarded as giving him less than tiis eji titled j,baie. Tlius, 
such a person is fo bo given ihe choicfr eitlier to revoke [lie tUviiion or keep 
it and get compensation, the same as applied in sale transactions. And Allah, 
EjEohed he He, knows best. 

En<ijiotes 



1 Muslim (410S) [«/47]. See also A]-Bu^faAit (2257) [4/550] md MmUm (4104) [6S461 

2 Muslim {4595) [6/337]. 




Claim and Evidence 



The term "claim" refers to t he l of reques ti ng or demanding something. 
Alkhi Exalted be He, says: 

"it, and for them is whatever they request [or wish].^ 

(Quran: Yasiii: 57) 

)urispnidentiaily, the term "claim" refers to the act when i person demands 
something in the possession of another person or in his liability. As for the 
"evidence " it refers to aiiy sign indicating one's rigiit, sucJi as witnesses and 
oaths. Tm&Ai IlHml-Qayyiiii (may Allflh have m«rqr pn him) said; 

"In the Shari ah, dear evidence refers to whatever clarifies and 
mait^esta any right. AUah^ Exidted mi Chr^kd ht Hit Has made 
H^Os clear wi^ signs and Ini^catiomsigtt^'big and ieoiUt^t^ 
Sc, whoever ignores those s^m and in^cations in general wnstes a 
hotofruiir^ as weU 0$ rifftU,'* 
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The difference between tiie piaintil* and the defendant is that the former is 
the one who is released when silent (does not daim) while the l*ttcr is the oae 
y^o Is not released when silent, as he is claimed against 

In order to decide on the validity of the claim or the denial (defense), each 
must be from a person who has the freedom of action Le,> he must be a free, 
majar» and legally accountable person, 

If two persons daim for a particular property that is alr^dy in the 
possession of one of the lit^ants, then it belongs to the person who has it* 
provided that he sweats an oath that it is his. In this regard, the lit^ant v/ho 
is in full possession of the property is called the "ingoit^ while the one vrfio 
does not possess it is called the "butgoingr 

However, if each of the two litigants submits proof that: the property is his. 
the property is to be given to the "outgoing party {'i.e., the one who does not 
possess it)." This is based on the h^dUh narrated by Ibn ' Abbas (may Allah be 
pleased wilh hini)i as a marfu ' AtJiiflfi. In this taJith, the Prophet (PBUH) sgidb 

"If people were to be given what they daim (without proving their 
claim), then some people would daim the life and property of other 
peopkr The oath is to be taken by the defendant (in the absence of 
any proof against him)" 

(Related by Imam Ahmad and Imani Muslim)' 

Moieover, the Prophet (PBUH) said; 

"Proof lies on the pUttntff and the oath is to he sworn by £he tkfettdant!' 

(Related by At-Tinnidh1)^ 

Thus, the two Ediths indicate thai the plaintiff is the one who must 
bring proof substantiating his daim; if he brings it, the decision will be in 
his favor. They also indicate that the oath is to be taken by the person who 
denies the claim (the defendant) when the plaintiff does not have proofs 
substantiating his claim. In this case, the majority of scholars say that the 
property belongs to the one who already is in full possession of Lt^ the 
"ii^oiiig parry." Those scholars are of the view that the fyjrfftfe concerns 
the case In ^ich the one who is In possession of the property does not 
have a proof; thus, his possession of this piroperty next to the proof vnll 
i^e stronger* It is worth mentioning that the opinion of the majority of 
scholars has more right to be followed. 
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However, when the property is in ihc po±iiiC5Stoti of neither, then each is ro 
swesr an oatli that it does 110 e belong to the other, ajid half the property is to 
be equaUy divkledbelweentheiiL TliJs is because they 
and none of them has proofs to outweigh those of the other However, if there 
i5 an apparent sign indicating that the property belongs to one of them, it is 
to he considered in tlie decision. For example, if two spouses litigate over the 
clothes and suchliJce of the house belongings, then whatever fits a man is to be 
giveiL to the husband and whatever fits a woman is to be given to the wi&, and 
whatever fits both is to b« given to boi3i. 



1 See the fflotnute in 'Ar-Raw^ Al-Murbi ' " [7/576J 

2 Musliin (4445) [6/229] $nd Ai-BtlkbAr! {4552} [8/268]. 

3 At't1rmidhl(1345) [3/^6]. 



Testimony 



Tfcsttmony, in Arabic, refers to seeing, since the witness informs about 
vdiat he/she has already seen and known. It ia a conttoverttial matter amoi^ 
scholars whether the witne&s should begin his/her testimony widi sayiitg, 1 
testi fy. . or I have test ified . , or not . In this regard^ there are two views; the 
first is the weJJ-known view maintained by the Hanbali scholarSi namely, that 
it is obligatory to say such words when testifyiivg. The second is one of the 
views rqwrted to be mdnbdned by Im&iii Atmiad and a group of scholars; 
duy maintain diat it is not obligatocy to bcf^ 

or the like. This is the same opinion adopted by Imam Taqiyyud-Dln Ibn 
Taymiyaik, liis disciple Ibnul-Qayyim, and other MusLim scholars. 

Sfaoykfani-Iiliiii Ibo Tkymiyah said; 

opinion adopted by Imam Ahmad and others^ and it has not comt to my 
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rtone of iiie Companions of the Prophet (PBUH) or of the Companions' 
Successors }tas ^^uhted spring sudt words when testifying"^ 

Ibnul-Qayyim saysi 

"According to the sound vitiw oj dm majoriiy oj Muslitn scholars in this 
regard, informing about what one has witnessed is in fact a testimony. 
That is to it is not a con^^n for ehf validity of the testimony 
ic say 'I testify. . .' Rather, whenever the witnes$ says that he htl$ 
such and such a thing or that he has heard such and such a thing and 
the iike, this is regarded as a valid testimony, in addition, there is no 
text either in the Glorious Quran or in the Sunnah stipulating that 
the ivitttess is to say 'I testify' when bearing a tesHmot^ Furffientu/re, 
nojie eif Hie Cot?tpetmorts ^ 0ie Prophet (PBUH) is r^erted to have 
stipulated saying so when testifying, nor can it he conduded by means 
of tinahgiCffl deduction or infereinrc. Further^ the numerous proofs of 
th\s Giorioin- Qiir\u!, Ihu Siiiundh fist.' s.i<fk'mctits of the Companions 
and the Arabic iunguuge assert iiwi it is not required io say such words 
when testifying"' 

It is a collective duty to undertake; testimony in matters other than the 
limits set by Allah, Exalted be He, That is to say, if someone assumes the 
responsibility of tesdiyii^ it becomes juffident and the rest of the Muslims are 
not to be iiiccountable^^cethepurpo^ of testimony has been acC0(mphshed. 
If thertr is only one |>erson to do so, tht ii it is personally obligatory upon him, 
in consideration with what Allah> Exaited be He, says: 

^,,.A«d let not the witnesses refitse when Uteyate^^d (^pMV.«" 

(Qur^: Al-Baqaiak 2^) 

11111115, ifwitnessesareaskedtoasmmedieresponslhility of tes^ 

what they have witnessedjhey are tooflferthe testimony. The general meaning 
of the verse implies both assuming the responsibility of testifying and offering 
the testimony itself According to Ibn ' Ah!>t1s ^nd others ^ the above-mentioned 
verse means a^sujning the responsibility of testi tying and declaring testimony 
In ffif>nt of a juc^ (or a courts a ddiberattve body, ortfiose in authority). Sioce 
necessity requim Ic^ testimony for cod^rming the rights of people and die 
concluded contracts, testifying become^ an obUgalion like enjoinii^ vdut is 
right and forbidding what is wrong. 

Asfordeciaring lestinirtriy, \\ individiuddutyon whomeverundeirtakes 
ii, and is asked to lesti fy^ la consideration of what Allah, Exalted be He^ saysi 



Qm-ptcr 7: Tearimony 



731 



"...And do not coneeat te^moity, jvr whoever conceals it - his 
heart is Me^ wr^^,' (Qui^&n: Al-Baqarah: 283) 

That is, vrtien one is asked to testily of wiiar oae has witnessed, one is 
not to conceaJ testimony nor overstate in dedarii^ it, since Allah says, " - jSjr 
whoever coruxaU it - kit heart is indted tit^l..** That to saifi the heart 

of the one concealing testimony is wicked; a severe divine threat of turning 
one's heart into a wiclced disfigured one, Allah mentions the heart in particular 
since it is the position acquainted with what one has witnessed. The above 
verse ^^nifies that testifying is an individual duty upon whoever witnesses an 
event v^never he/she is asked to testify. 

The great scholar Ibaiil-Qay3rlm (may Allah have mercy on him) says, 
"Undertaidng and dedarhig testimony are an cAtiigption the nonperformance of 
which is a sinf He adds: 

"...By means of oftahgicai deduction cf the vien^ maintained by fAe 
a^nbali scholars in this concern^ if the witness conaakhis testimony 
(ie., refuses to undertake or declare testimony) concermng any right, 
he is to redress this right in thcjbrm ofafme. This is because he has 
been able to give the right to whem it is due (by deciuring testimony) 
but refrained. It is as if one has had the f^portunity to save a person 
from a dangerous situatioot yet one has not done so..."^ 

If there is no harm on the side of the witness (because of dedaring 
testimony), it then becomes obligalory upon Kim to testify. Howevef, if 

testimony will cause harin to him personally or to his sense of honor, property 
or family, in this ease, it is not obhgatory upon him. This is accordir^ to what 
Allah, Exalted he He. says: 

'L,Lettu> scribe tre harmed or any wUfi€SS.,.r 

(Qur^: Ai-Baqarah: 232) 

This also is demonstrated m the hif^h in which the Prophet (PBUH) says: 

"One ^lotM not harm o^tm nor should he jedt benefit for h imself 
by causing harm to osiers." 

And Allah, Exalted be He, knows best 

The witness must be certain about the matter conceming which he is to 
testifyi It is prohibited for the witness to testify to having witnessed anjllung 
ex^pt what he/she knows with certainty (by seeii^ or hearing for example), 
in consides:ation to what Allah, Exaked 1>e He, says; 



*'Attd do ttotpurttit 0t4tt of wkidi you have tu> htovledge.." 

And His statement: 

"...but only thoff who testify to the truth [can benefit], and 
they know." (Quran; Az-Zukhruf: 36) 

That is, the witness must be wholly certain regarding wh tit h e/ siie is to testify. 
In this connection, Ibn ^ Abbas (may Allah be pleased with him) narrated: 

"When the Prophet (PBUH) was askeJ about testimony, he said 
to the inquirer, Do you see the sunt' The man replied in the 
affirmative^ He (PBUH) then said. So testify like this or leave it 
(It., fre whc^ certain re^mOrjg ivhat you are testifying the same 
as you are cerUUn of seeing the sun, or do not te$t^y " 

Hils imrmtioii is rekted by AI-KhaM in hi$ boc^ entided Al-fAmi ' (TTie 
Collection)*. AJ-Bayhaqi says, "This narration is not mrrated by a rdiat^ duiin 
of transmitters."* However, Al-H^iz Ibn Hajarsays commenting on thi*i(«ff(ft, 
"...But the metmitig ofthehfidUh stateti in this narration is correct" 

To ilLustr<ite. knowledge about the matter, regarding which one \s to testify, 
should be based either upon hearing it or upon seeing it. Thereby, one is not 
to testify to having witnessed anything except what one knows with certainty 
by way of seeing or hearing, or through hearing about an issue which is a 
public event discussed among people and which is difBcolt to know except 
in this way, as in cases like relation^iips by nuutiage and death (of a person). 
Howevet, one is not to offer testi mo ny depending upon hearing about a n issue 
discussed among people except when it comes to one's knowledge thrxi^ugh a 
number of people enough to prove the certainty of such matter. 

There ar§ ais conditions to b« fulfilled 
by the one "wiio is to deliver testimony: 

1- ReacliJng puberty: Testimony is not acceptable from children except 
when it concerns matters relatii^ to them. In this concern, the great 
scholar Ibnnl-Qarylni says: 

"The Ofmpamons of the Prophet (PBUH) and fte fiiq^ of Medina 
used to accept the testimony of children when it is rioted to quarrels 
occurring amongst themr This is because men are not typictdly present 
at such situations. If the testimony of those children were not to be 



acc^nbU in such situaHons, people's rights would be tost, unfulfilled 
and thus disregarded. especiaHywh&n their testimofty is moreprohahU 

to he truthful or reliably truthful This is asm cases such as when they 
come directly witho ut going to their homes, to testify to an incident they 
have wityiessedt agre^ on the same mjormation and are separated at 
the time of delivering the testimony. When their testimony is identical 
in such a case, th^ testimony is considered more reliable than that of 
fH^ men. This is a view that cannot be dmied or reused. , 

2- Sanity: The testimony of the insane or the foolish person i& not 
acceptable. A* for the one idio sometimes loses consciousness, his 
testimony is acceptable when he regains consdousn^ and assumes 
the responsibility of testifying This is because in his consciousness, 
it is ^ testimony from at sane person who lesembles a person who has 
not lost his mind. 

3' The Ability to Speak: The testimony of the mute is not acceptable 

even if his signs and gestures are understandabie, since certainty must 
be f[ilfdled in testimony. The signs of the mule, in spite of that* are 
effective and su Ancient in rulings pertaining to his affairs such as 
marriage and divorce, for necessity. However, if such a person writes 
his testimony, it is then acc:eptable, for writing is suggestive of speech 
(i.e., what he cannot say can be written). 

4- Beii^^aMiulinis A witnesfi must be a Muslim a<cotduig to the verse in 
which Allah^ Exalted be He, says; 

"...And bring te wittiess two just men from wnongyotL.J* 

(Qur'an:Ai-Ia%2) 

Thus, the testi m ony of a d i&believer is unacceptable except when being 
a witness to a will at the time of bequest when one is traveling and is 
about to did Only in this case the testimony of two disbelievers are 
acceptable v^n there are no Muslims, in consideration to iriiat Allah, 
Exalted be He, says: 

"O you who have believ^dt testimony fsftoulil he ^deenj among 
you when death approtschtf one of you at ^ Hmv cf bequest 
- frttflt of] two just men from among you or two others from 
outside if you are traveling Ihrmgh tiie land and the disaster of 
death should strike you, , " (Qur'^ Al-MA'idali; 1 06) 



XIU (JUDICIARY) 

The testimony of two disbelievers is le^aed- for necessity only in 
this case. 

5- Having a Good Memory: The testimony of a foolish or a forgetful 
person is not acceptable, since it is known that such a person makes 
many mistakes and osuaUy fargets> and because he is unreliabk in 
telli^ the truth. Besides^ whatever he says is thought to be incorrect 
since it may be one of his mistakes, YeU testimony is jtccept^able fi'om 
the person who tnakes iVner tnistakes and does not usually forget, 
since none is free from both defects. 

6- Upf^^itnes^ Jurisprudent i ally speaking, the term "uprightness" refers 
to one's righteousness and mudeialuness whatever one says or does. 
What proves that uprightness is one of the conditions of testimony is 
what Allah, l:]tL\lted be He, says in the Glorious Quriftn: 

",„from those whom you accept as vitnesses...^ 

(Qur^in: Al-Baqarah; 282) 

And: 

The irmjoiity of Muslim scholars maintain tliat uprightness is an 
additional characteristic to being aMu^inu A^and upright Muslim 
is the one al>id«s by the rd^^us obligatio(ns andacts of worsh%»^ 
observes the desirable deeds^ and keeps away from committing the 
prohibited and the detestable ones. In this regard, Shaykhul-Isliim Ibn 
Taymiyah (may Allah liave mercy on him) says, "Thejiiqih^ unifortnly 
agree that the ti^stimony oj tkt one known to be untruthful is rejected." 
Ibn Taymiyah also adds: 

'-.The concept of uprightness h valued according to each agE> place 
and people. Thu:^, a wiuies-s. must be an upright person according to his 
own people, though the ttprighiness of the same person tmy &e viewed 
dt^n^ by oftfeer people (tfwu^ stiU cortsulered vprightnest). This is 
hftv jUi^ments can be conducted among people; otherwise, if testimony 
is restricted to those witnesses who estahtish the religious obligations 
and abtindon f^P prohibited nrcff/^r?, a^. has been done by the Prophet's 
Cotnpamons, then all the testimonies or most of them would be invaiid!' 



Ibn Ikfintyah goes on saying: 

"...It is advisabh to accept ^ testimony oj those kmwn to be oi^wardly 
tru^rfid in cases t^netissHy even if they do not observe 0te Utmts set 
by Allah. Thus, their testitnony may he accepted in cases related to 
imprisonment, inddents among Bedouins or in viUa.^ where there are 

no upright witnesse.';" 

Faqihs (may Allah have mercy on them) maintain that one's uprightness 
IS known by two things, the first of which is performing the religious 
obllgfltioos: the Five Obligatory Prayers and Al-Jumu'ah (Friday) 
Prayer aloi^ with their stressed supia^rogatory practices. HiM^on, 
the testimony of the one regularly neglecting these prayers and the 

Witr Prayer' is unacceptable. Concerning the one who persists in 
abandoning the supererogatory acts of prayer, Imdm Ahmad (may 
Allah have mercy on him) say^, "...Suchapersotj is a wicked one> for his 
persistence makes him a non-observant of Sunnah (out of reluctance), 
and so he is always blamable." Uprightness is also considered through 
avoiding prohib itcd acts, the sam e as 1 1 is considered through ob serving 
religious obligations . Thus, such an upright person should not oominiC 
the major sins nor persist in committing y minor one. 

Furthermore, Allah huA forbidden Muslims from accepting the testi- 
mony of the slanderer (the one who accuses a chaste person of com- 
mitting adultery oi fornlcadon without produdr^ four iidtne$se$). 
likevrise, by means of analogical deduction, every one who has 
committed a major dn is to be treated the same as the skoderer. 
Jurisprudent ially. a major sin is the crime which deserves executing a 
prescribed punishment in this world or is severely threatened against 
(in the Qur {in ot the Sunttah} with a |ninishment in tl^ Hereafter: 
These $in$ are like takii^ usury, delivering a &lse testimonyt 
(adultery or fornication), robbery, drinking intoxicant$ and olher 
sins. Thereby the testimony of the defiantly disobedient person is 
unacceptable. 

The second sign by which ones upright ness is known is respectability, 
namely observi iig the good deeds and having the traits that beautify and 
adorn one^s diaract^f mid conduct, such a£ generosity good manners^ 
and neighLboiliness. It also involveB avoiding v^atever may dishonor 
oneself of the ignominiouB and ignoble things, such as singing and 
comit acting. In this concern, ^haykhul-Tsl^m Ibn Taymiyah says^ 
IS fcrhidden to imitate people sarcastically, and whoever doei so, or 
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orders someone to do so, is to undergo discreHomry puntdtment^ since it 
isaharmfulact* ' Byinedmof^alogicddediictkyii^thisappllestothe 
TV series presented nowadays. How sttar^ » it to consider singing 
nowadays as an art whose performers are supported andpfmed[ And 
there i& neither might nt>r power eKcept in Allahl 

Whenever the&e afore-said Lmpediinents prevetitii^ the acceptability 
of the testimony cease to exist, the testimony becomes acceptablCn 
Hence, when the child reaches puberty^ the insane person regains 
sanity, the disbeliever embraces Islam and the defiantly disobedient 
person repents, the testimony of any of 1h^ is to be accepted. This is 
because there are no imtJediments as the coEiditlons of the testimony 
are fulfilled And Allah, Exalted be He> knows best 

The testimony of the foUowing is (legally) unacceptable: 

• A person testifying in fevor of his parents aid fbfefathers and on 
up ][i itscending lineage or in favor of his offspring and on down in 
descending lineage, rhis is because one's testimony then is doubtfiil due 
to being a rdativB trf'tiie Utigant one testifies for. However, testimony 
is acceptable from a brother for his brother and hom a flietul for his 
friend according to the ^eral meanii^ of liie verses related to such 
an issue and since testimony then is not doubtfiiL 

• The testimony of a spouse for the other is umcceptablet for each of 
them is already obtaining benefit from the other's property, and also 
because of the close relationship combining both; eQI this ma Ices their 
testimony in favor of eadi other doubtful. However, testimony at the 
same time Is acceptable f^ainst one's spouse, in consideration to what 
Allaht Exalted be He, says, 

*»&e pe nls te n^ ttatMigfirm injustice, witnesses far Allah, 
even^itheagatutyoursHv** orparmtMoiidrftativea,..'' 

(Qui^: An-Nisi': 135) 

lliat is to say, if one teatifies against one^s parent, child, wife or 
testifies against her husband, the testimony in this case is acceptable. 

■ Thetcsldmonyofapei^ontliatmaygethimsomebeEiefitcffsparehim 
some harm is unacceptable* 

• The testimony of a person against his enemy is unacceptd»le. In ttuU 
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regard^ the great scholar Hmul-Qayyitn says: 

*r/ie Shari ah has decreed that testimony is umcceptable when born 
by stmeone against his/her enemy^ lest testimony be used as a pretext to 
gain benefit or (tvmge oneself from one)s enemy through perjury...'" 

Animosity which renders ones testimony unacceptable is the case of 
bein^^ happy wlieii another parsoa h m adversity or sorrow, or un- 
happy vihen he is in prosperity or joy. ft is worth mentioning that the 
animosity meant here h the worldly one, ufiHlc^ aniinoaity in religion; 
thereby the testimony of a believer against a disbeliever is acceptable. 
Likewise, the testimony of one following the Sunnah against an 
innovator in re]%ion is acceptable, since Islam enjoins Muslims 
not to commft whatever is prohibited. 

• In addition, the testimony of a person known to be a bigot and of 
extreme zealotry fbr his clan is not to be accepted since hi5 testimony 
win then be doubtful 

The number of witnesses diffiers according to 

tiie caM or issne testified in 

If testimcmy ccmcmis aoisecf zaFniS (aduheryor^mikation) or sodomy, it i& 
iH>t accepted imiess then are ibur mak witnesses, as AllaL Exa 

".^^ Why did th€y (who slandered] not produce ftft it four wit 
nes*e$r„f (Qui^: An-NOr: 13) 

Since Muslims are ordered to conceal the feult$ of th«r Muslim brothere 
and so the faults of those committing any of those sins, the number of witnesses 
is four males. 

When testimony concents proving the insolvency of a person known to be 
wealthybut claiming the opposite, then it requires three male witnesses, according 
to the kadith related by Im4m Muslim in which the Prophet (PBUH) says: 
"... untii three wise persons from atnongst his pecpk witness that so 
and SO (ie. that person) has been smitten by powrty^^ 

If t«stiinoiiy concema the prescribed punidunents fbr crimes other than 
zlnd, such as the prescribed punishment for slander, drinking intooucants, 
robbery and banditry, or if it concerns qis^ (legal retribution), then it i$ 
valid to accept the testimony of only two male witnesses. .Aiso, in such caseSi 
womens testimony is unacceptable. 



If testimony concerns nialLerb other tliaii the prescribed putiishcnerUfi or 
fuiQiidal afiairs, which men oft&ii see or witness^ such as nicirriage, divorce 
or remaniaj^ to one's revocably divorced wi^ then two male witnesses 
may testify. Shai^ichuI-IsJIljn Ibn TayrniyEil^ and I lis disciple Ibnul-Qayyljll 
(jiiay Allah hfjve mtrty t>ii llieiii bi>th) maintaiii (hat if tcstiiiiony concerns 
remarriage with ones rcvocably diviirccd wile, ihen WLHiiens testimony is 
acceptabie, since it is easier for them to be prcseiU at tJial linie than at tlie time 
of writing the documents (i^., mant^ or divorce contracts). 

If testimony conccirns properties and transactions related thereof, such as 
sdest leatii^ and the like, then two mea or a man and two women are to 
testify, for Allah, £xalted be He, says: 

..AndbHngto witttea two MritneMsafrvm amottgyour nuH. And if 
6t£re are tmt two men [ava&AUJr then a man and two women.,.** 

(Qm'&n: AI-BaqaiRh; 282) 

context of this vei^e ^grU^ that testiEnony here conceit 
The great Muslim sdiolai HMml-Qayyim (imy Allah have mercy on him) says: 

'Muslim sdroUtrs urtiprmfy ^ree ihttt iftestimor^ concents fiiumdtd 

affairs, then a man and two woitKn are sufffcierit as witnesses. The 
Siime applief' U* ironsdcthns rehted toftntircial afjaifi, such as saleSy 
sales on credit, the choke io conciude a mk oi to cancel it: wortga^St 
granting properiies ^tviAgh wtUs, gifts or endowments. This aiso 
a^es to the cas& of guamnte&ng a property or spoBt^ it, the cfaim 
of slavery of one of unknown I'mcxigc, dcfiuingthe amo\mtcf dowry or 
ihe. recompense cfKh ul ' (a wifes rdease for payment).'" 

The wisdom behind acccptiiij^ the lesiimony of women in fitiancial affeirs 
- Allah. Hxiilted be He, knows best - is that ir^ sLich tnmsactionj^ both men find 
women olkn witiieiis theni' thereupon, tlie Shan ah aliows men and women 
to testify in such af^irs. 

Allah, Exahed be He, has slated thai a mans Eibare equals diat of two women in 
many rulings, sudi as testimony inheritance, diyah (blood money), slaughtering 
for a newborn child, and entancipation* Allah* Ejcalted be He, has demonsliated 
the wisdom behind this in His statement in the Glodotis Quriln: 

".pffo that if one ofdtem [Le*, the women] errs, then tke other 
can remind her,* " (Qur'in: Al-Baqarah: 282) 

That is, if either nf tl^t I wo female witnesses forgets (any of the details of 
wiiat she has witnessed), the other woman may remind her. This is because 
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women> by nature, tend to forgetn which renders the testimony of two women 
eqti«l Id that of one num, Y«t» if the testinionyof woman were to be v^oUy 
imacceptable» tMa would lead to wortbig many rights and rendering them 
ineffective. That is why a woman's testimony \s added to tliatofaaotiiierwoiiian 
to imdnd each other in case any of them forgets. 

Be^id^s, if testimony concern?? fiiiiuicial i^ffair^^ IT i;? sufficient for the 
plaintiff to h-^vc a male witneis loj^i;L]\ci with takmg an oath. This is based on 
ihthiiditSi in which Ibn Abbas (may Allah be pleased with him) saidt 

"The Messenger of Allah (PBUHj decreed that testimony (concerning 
cases involving ftnancial affairs) is acceptabk of a mote witmss 

(Related by Imlim Ahmad and other comxpiiera of fjtttrf?)^ 

In this concern* Imam Aliraad (may Allah have mercy on him) saidi *It is 
stat^ in the Swmeh tftaf a judgment can be based on the te$^mony qf a msk 
witness tHongwith^oa^ <^^pUant^ 

In thi» connection, IlMftiil'QayrIm said; 

'..Thii ruling (accepting the testitnony of a mak witness aht^wi^ 
the oa^ of the phitt^ in finandid t0airs) does not contradict ^ 

liadUh in which the Prophet (PBUH) says, '^Thc Of^th is to be sworn 
by the defendant Wh(\t is actuaJh jncant here is that if the plaintiff 
does not have any witnesses or proofs substuntiatittg his claims then 
the cox is to be dtdded in Us favor, ffowewn if the pUdntiffh&s 
an ttpri^ witness or the hke, the case is not to be decided in his favor 
unless he is to introduce a male witness, fo st^port his daitth fdof^ 
with taking an oath.." 

Lf testimony concerns things that men do not often see or witness^ such as 
concealed l:emale defects^ vi [^inilyi being deflowered , menstrual ion, childbirth, 
breastfeed ingj participating in the childbirth and the like, the testiiiiany of 
an upright woman i$ acceptable. This is accordii^ to the iexdtth nairated by 
Qudhay^ (ni«y Allah be fAe&sed with him) who said: 

The Frvphet (PBUH) accepted the testimony of a midw^.' 

(Related by Ad-DAraqi^ and other compilers offfitdltth) 

Yet, some scholars have viewed that this htuHth has a weak chain of 
tranamitter&Itiswoitbmentioiili^thatitisstaitedln^eTwoS^^ that the 
Prophet tPBUH) acceptedlheteftimaiiyofoiaewoman in rulings pertaini^ 
to breastfeeding. 
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[ane, three, fire, seven, nine; eleven or tfalrteen] and tt Is petfanaeduif' time between 
(he 'Md' (Night) and ttie Fa;r (Dawn) Prayers. 

] 0 See ttie footnote in kr-M^ M-Murhi ' [7/5»4] . 

1 1 S« M^7ftfc^l^y*rtW* (p. 358). 

12 See the footnote in kr-Rs^/^MmW [7/6M]. 

13 Muslim f^40n [+/1M]. 

1 4 Ste the tbotnote in Ar-JIflwd M-MuTb\ " [7/6 1 1 ] . 

15 Mnslbn (4447) [6/330]MbA DAwdd (36M> [4/24], n^l^Bh (2370) 
At-rirmidh] (1347) [3/627]. 

IbMuahm (4445) [6/225] and Ai-BuUi£irt(4552) [8/268]. 

17 Ad-Danaqulnl (4510) [4/1491 and Al-Bayhaqi (20542) (10/254], 

ISAI'fiuldiArtCaSD [1/243]. 



Letters among Judges, 
Testifying to Testimony, 
and Taking Back Testimony 



A Judge may send ix letter for another juc%e if necessaryj for eKatnplei a 
pencsi may be living in anodur town oAer than Mft and he has a ri^t thai. 
he cannoft substantiate or doimcucpt in fiontiif die of ^ tawn> In this 

cases the judge of the town where he lives is allowed to send a letter to that of the 
other town to complete legaJ procedures. That is because it may he difficult for 
wita«ss«s to travel; besideSj they may be known Cconcerning tiieir upr^tness) in 
A town htit iMft in nA wi Dug tn tli* ArM, it wmM h* Jiflflgifr tn wiKriantlato 

on^ right or dsAm widiout a letter «ent Gloai. a ju4ge to anodier. 

Mualim scholarB imiibrmly agree upon accepting the letter Irom a 
judgeto anotfaerfbr provii^aiideBtahHwhlngrlj^ti. In this conj»ctia(tL» Pn^het 
Sulaymdn (Solomon) (PBUH) sent a letter to Bilqi^;' the Prophet (PBUH) 
also sent letters to An-Najasliu (N^usi King of Abyssinia), Qaygar (Caesar, 
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the Roman emperor) and to Kisra (Khosrau^ Kirig of Persia) inviting them 
all to embrace Islam, He (PBUH) used to send letters to MusUtn goveinors in 
Mamie counbnes as lecmrently rdated ia mmiy h^h$. All ^ above prove 
the legality of sending letters among jiu^jes fai proving rights 3nd the like. 

It is wordi meationiiig here that die letter sent from a Judge to another 
\s acceptable when related to peoples lights and is unacceptable in case^ of 
the limits set by Alkih (i.e., prescribed punishments), such as the prescribed 
punishments for committing zind (adultery or fornication) and drinking 
intoxicants. Tliifi is based on the fact that such divine limits are AOah's rights 
which axe based upon concealing the Qiult of tbos« vioM^ any of thm and 
their prescribed puaishments are not to be ai^lied on suspicious proofe. 

The letter sent by a judge to another is one of two types: 

• The first type; The letter .-sent by a judge LticludLng a judgment of his to 
be effected by hLs counterpart. In this case^ the letter is acceptaiile even 
if the two judges are in the same town, since the Judgment of ajudge is 
tDbeappUedvdiateverthec^maybe; otherwise^ judgments would be 
suspended ^id disputes would increase. 

■ The second type: The letter induding vdiatever the scalding judge has 
proved and substentiated to be taken as evidence in giving the iudgment 

by his counterpart. It is stipulated, however that the distance between the 
two Judges is equal to or more than rhe distance that entails shortening 
prayer. That is becai^se it is an act of transferring a written testimony 
to the receive^ his counterpart; thereby it is unpeiniisslble v^ien the 
distance between the sendii^ judge and the m;eivii^ one is dose. 

Tlie wCH^idigttf «ub£(^itlatlott n^be as SsJI^^ 
so and^owe$5oandso5udi and suchar^t'* HowefvertStibfitantiatkiinisrLfMa 
judgmenl^ it is rather informing the otfas'jnHlge abciftJt 

In this connection, Sheikh * AbduF-RahiiiAii Iliii QAMm says: 

It is permissibk to send a letter to a judge contmning }vkat has 
been proved to ano^ter judge when the distance between both is 
equal to or more thw fht: di^hnic.c that entails shortening prayer, 
even if the sender views that it is impermissible to issue a judgment 
on the basis of what has been proved to him. This is because he only 
mforrm ^ reiving judge about what h proved and the latter may 
imie his judgment according to what has been proved ^he views 
such proofs as voM"' 
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Forttennore, it is permi$$ible for ajudge to send a letter to an unspecified 
jin^ the wording may be as follows: "lb vrfiomevcr receives my letter of the 
MusUm judges," vrithout spcafying n certain person. Whatever judge recdves 
such a letter has to acceptit sin«it kaent fixima judgeto anoti^ Thufi, 
it is the swie as the case when the letter is sent to a certain jiu^ 

There are two views concern ing the acceptability of the lettcf sent to another 
judge. The first view is that the judge must call two upright witnesses to testify 
to it^ those two witnesses are to define its meaning and the rulings related to 
what it includes. The second view is that it is permissible to act upon a letter 
sent from a judge to another when the receiving one knows the handwriting 
ofthesending judge, even if there are no witnesss. This one of liie views 
reported to be adopted by Iiulin Ahmad, However* at the present time, the 
formal seal of the court i* sufficient and takes the place of witnesses. 

In this regard, Imflm Ibaul-Qayyim (may Allah have mercy on him) says: 

"TTte Prophet's Cotnjmmons have uniformly agreed upon acting 
accordit^ to tnatUrs proved and recorded in (t letter sent to one 
an&tlKr The same has been observed by the Muslim Caliphs. It is well- 
known that people atways d^end on what is in eluded in manuscripts 

and letters; ij they were not to act upon yvhAt those writings indude^ 
the laws of Shari'dh (Islamic Law) would not be in effect^' 

imam Ibmil-Qayyini adds: 

'..Muslim caUphs, fudges, rulers and governors have heett acting 
upon letters 0wy used to send to each other They would not inform 
persons carrying&uch letters about the content they included nor read 
them in their presence, Thi$ is the way according to n^hich people used 
to behave during the lifetime of the Prophet (PBUH) until present." 

Ibnul-Qayyim goes on saying: 

"y.-The purpose intended here is that the judge receiving the latter 
must be certain of the person who has written it. If the handwriting 
is known with certainly that it is of a certain person, it becomes the 
same as t&cribir^ a certain ^eech to him. Allah, Exalted be He, has 
made a disttnction between every scribed handwriting Jrom ^tat of 
the other, the same as £veryom*s jmn is ^sttngui^dfrom others'. 
Besides, witnesses may declare undoubted testimony based on that a 
certain handwriting is certainty t^so md so.,"^ 
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Sheikh Taqlyyu4-DIn Ibn Taymiyah (may Allah have mercy on him) says; 

" . . And H*/] s handwriting is recognized by way cf confession, styk of 
■writing or A testimony, should he acted upon,." 

As for testi fy ing to a testimony> it refers lo a ca se wh^n someone asks another 
to testify to the testimony of the former. He may say» "Testify to my testimony 
that, , ,r or "Testify that I bear witness thai, , " and the like. It, in fact, bears the 
meaning of representation where the first witness 1* referred to as liie original 
witness and the other as the secondary wtttiess. In this reg^ Abt 'Uhoyd 
said, VAusHm scholars fwm people afHejaz* eftd Iw^ un^ormfy agree on 
accepting the testifying to a testimony in ca^es rriflSerf toftnancud agairsr Unto 
Ahmad was asked about testifying to a testimony, and he replied saying. "...It 
is permissible." Necessity^ in fact, req 1 1 i rt .^ accepting testifying to a testimony. If 
it were unacceptable: testimony would not be in effect and judgments would 
be suspended In addition, in some t^es, some proofs maybe established late 
or witnesses m«y- ^e b^>re testifyit^» which causes harm to people and is 
considered a severe difflcdty. This is why it is cMgatory to accept testi^^ 
a testimony the same as the ordinal testimony is accepted 

To accept testifying to a testimony, there are 
many conditions that must be fiil^ed: 

First: The origin a ! witness must give permission to the secondary witness 
to testify to his testimonyn since testifying to ones testimony means 
representation that is to be done only with ones permission. 

Second: Testifying to a testimony must be in cases where it is permissible 
that a judge sends to another as mentioned before* namely, in cases 
where people's rights tather than Allah's lunits are concerned. 

Third: When the testimony of ±e original witness is unattalnaWe be- 
cause of his death, illness, absence in a place far away, fear of a rvlei 
and the like. 

Fourth; The drcumstances binderirkg the testimony of the ordinal wit- 
ness continue until giving the judgment 

?iflh: Both the original and the reptesentative witnesses must be 
chaiacteiized by uprightness until the judgment is issued. 

Six; The representative witness must dedare the identity of the ordinal 
witness on ^^se bdialf he is assuming the responsibiHty of testi^i^ 
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As for the rulii^s on taking back one's testimony, 
tbey are as follows: 

■ If the witnesses in casee pertaMi^ to fLnandat af^is take back thdr 
testiinon)^ the judgment does not become null, since it has been 
already Issued; besides, th e plai ji ti ff has become ent [tied to take what 
has been lestifjed to belong to him. However^ the witnesses are accused 
of trying to rullLfy the judgment^ so the judgment i$ to tajke eiSbct 
and the witnesses are to be fined the equi Went of what thejr testified 
tOt since they thus unlawfiiUy deprived tiie re^ owner of his i^htfiil 
property. 

* If the judge gives a judgment according to the testimony of a witness 
and an oath {taken by the plaintiff), and the witness takes back his 
testimony^ the witness is to guarantee the whole property in dispute, 
for die wiiole daim is based on his testinKmy. Moreover the oath i$ to 
be taken by die plflhitiff and it is not necessarily acceptable aga^ 
other party (as proof), since it h only one of the conditions for givii^ 
die judgment 

« If the witnesses take back their testimonies before thejudg^ient is issued, 
the judgment is to be cancelled and the witnesses are not accountable 
for guaranteeing any thing. And Allah, Exahed be He. loiows best. 

Endnotes 



\ Bilqiai also Balkis: The Quten of Saba' {Slieba; a place in Yemen )^ she ruled during the 
lifetime of Prophet Sukyntan (^domoa), and she and her people uied to wowh^ 
the sun. 

2 See the footnote in 'Af-Rawi Al^Murbi^ ' {7f560l 

3 tlie footnote in ^Ar RawiAl-MurM" '\7/56US62\. 

4 "Majma ' ul Fat^wd" [35^66* 42BJ . 

SHejaa (I^jai);A region of northwc^ Saui Arabit OQ the Gidf of Aqaba and the Red 
Sesu It indiidH Che sacred cities of hdecca and Medina 



Oaths in Claims 



Taldiq an oath is one of Ibe le^ procedures, ^ the Piopliet (FBUH) Mid 

'..The oa0i tstobe sworn hy the defkndattt."^ 

Thereby; the qa^ is to be takxn by the d^ndant if the plaintiff does not 
have any proof against bim. Ihe oadi do«» eoiA th« dispute biid does not annul 
riie plaintiff's right. That is to say» if the plaintiff establishes evidence after the 
case is endcd^ his proof is to be taken in consideration ttnd the judgment is 
to be in his favor, likewise, if tat di^fendant taices back his oath and returns 
whatever r^t he owes to the plaintiff it is then consideied acceptable and it 
is permissible for the plalotdfF to take he daj^ 

Oaths are to be specifically sworn oonceming peoplcib ri^its, wiiich is not 
the case concerning the i^xts of Allah, Exalted be He such as the acts of 
worship, and the prescribed punishments. If l\ Muslim says, ''1 have already 
paid the Zakah due on nie" or "'iliere i^ na (^fonemt^nt or ejtpiatiun tlue on 
me," this is acceptable from him, Axid he is not to be asked to take an oatli. The 
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same goes for a Mudimiriio d«iieA trAmgre$siiig the limits setby Atkt^ be 1& 
not to be asked to take an oath> since it is desirable to conceal peof^Ie^ faults. 
Besides, if someone confesses transgressing a divine limitn then takes back his 
confession, this is to be acceptable from him and he is to be released Thus, it is 
worthier not to a5k socli a person to take an oath vrithoul having confessed 

• Taking an oath is worthless in claims relating to people's rightSi except 

when the judge orders the defendant to swear upon the request of the 
plaintiff. In diis case» oath is to be In the form of m an^er to the 
plaintiff 

• I^dng an oath is to be done in the assembly of the judge. 

• An oath is valid only if sworn by Allah, Exalted be He, since taking an 

oath by other than Allah is an act of polytheisni. 

• When taking an oath by AJlah, it is sufficient to say, "By AJlah..." 
whldi sufEic«s as an oath. lUdng an oath with these words has been 
mentioned In many positions in the Glorious Qur^. Allah, Exalted 
be He, says; 

And titey swear by AlUih^tetrsiTo^eaoa^^f 

(Qur^Al-An^am: 109) 

AndHesayK 

" . .and let them both swear by AltaK , 

(Qurte Ai-N^idah: 106) 

He also says: 

"..*f0w testhfumiea [swearing} byAUah,." 

{Quran: An-Niir: 6) 

Besides, the word "Allah" is a proper name which indicates one of tile 
Befit Names mttrlbnted to none but Hun, Eitoked be He. 

• A solemn oath is only taken concerning matters of great imp0(rtajice» 

such as a crime that does not necessitate legal retribution or eman- 
cipating a slave (at the time of slavery)* In such cases, the judge may 
the defendant to swear a Aolemn ocrth,k euch as sayii^: "By Allah, 
other than Whom there is no deity* the Knower of tbe unseen and 
the witnessed, the Predominant, the Harm-Inflicting, the Benefit- 
Giver and the Knower of that which deceives the eyes and what the 
breasts conceal. 
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* In CA^ one owes a right to a group of people, one is to take an oath for 
each, for each of them has a right upon the one, which is regarded as 
separate and different from the other's righu However the defendant 
IS to take only one oath in ca&e those people agree upon that, whidi 
then is stiffident, for they have ^^ed to disckim their own right. 



Endnotes 



1 At-Titaadht (1345) [3/626]. 
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Confession 



JurisprudentiaU^, confe^on refers ta acknorwlei^mg that one owes a right 
to someone else. In fart, confession is just an act of acknowledgi ng rights which 
one ovm oAera; it does not establish a new ri^t In this concern, Sheikh 
t^iyyud^Dtn Ibn Taymiyah (may Allah have mercy on him) said: 

"If someone tf^orms (a person) about what he tfwes others, then he i$ 
a confessor, and if he informs (a person) about what others owe him, 
then he is a plaintiff. In case someone informs aboiti rights yvhich a 
person o^ves others, while he is entrusted with such rights, he thus 
is regarded as a men^ reporter. Ihwevs^r, if he is not entrusted with 
such rights, he then is regarded as a witness. The judget the agent, 
the scribe, the guardian arui the au^arized persorit are all entrusted 
with whate\'er jobs tiiey perform. I-{o-\i'ever, if they are dismissed jrom 
their offices anti inform altout what theykneWi this is not considered 
a conjession^ it is rather informing." ' 



Ibn TaymJiyaK then adds" 

".^.Cotjfession does not estabUih a new right, rather it brittgi right into 
light and informs peopie about what one owes others!' 

• There are ntEuiy conditions that must be fiilfiilecl to malce the confession 

valid, one of which is that it is valid when the confessor is legally 
accountable, Hence» It is not valid when made by a dhild. ^ insane 
person or a sleeping person. However, confession is acceptahte, and 
legally binding, from a minor provided that it must He within the 
limits specified fbi liim in commercial affairs. 

• Also, confession must be made with one's free will. That is, confession 
is not acceptable when one is forced, except when confessing to a tiling 
other than what one has been forced to confess to. 

• Moreover, c onfess ion is not valid when t he confessor is i n te rdicted^ the 
confession of a weak-minded person is not legally valid. 

• Confession is not to be made to a thing in other people's possession or 
under ottier people s guardifinshlp, as in cases where a stranger confesses 
(claims) the paternity of a duld or coi^esses to an endowment vdiich 
bdongs to anolher person or is under someone else's guaidiansh^. 

« If the confessor daims that he ha$ confessed involuntarily, thi^ is 
ticcepted from him provided that he introduces a proof stibstantiatti^ 
what he daims, 

• The coniession of a sick person that a property belorigs to any one 
other than the legal heirs is legally binding, since he is not suspected of 
showing favoritism. Moreover, when one i&£i(^ one is keen to return 
whatever rights one owes others. 

• If someanc £jlaims that another person owes him something and 
the respondent acknowledges this person's claim, the respondent's 
adoiowledgement ia acceptable and bLndii^ as wdl, and it i^ regarded 
as a con&sfiion v^diheis boundto. This is according to the of 
±e Piopliet (PBUH) in vAiidt he said: 

"There is no excuse far the one who cotifsssesf^ 

• CoofsssionisvalldandlegallybjndingwhendedaTedwitfaanyivording 

indicating confessionn For example, the respondent may say {to the 
pkintifO* "You have told the truth," or "¥es»" (as a conflnnation to his 
claim) or '1 confess to that" 
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• It is valid to exclude half or less of the total amount (or whatever gnc 
owes another) when confessing. That is to say when one conj^^es that 
he owes someone ten ( of such and such a thing) except five of it^ hi? w 
bound to givehim five. The style of exclusion is used at many positions 
in the Glorious Qur'^ini Allah, Exalted be He, say$, 

"...and he fAmamcd among a thousand years minus fifiy 
years...- (Qur^^n; Al- ' Ankabdt: 14) 

In addition, many scholant maint;ain that it is permissibie fbr the 
confessor to exclude more than half. 

• To he valid, exclusinn in confession must be said nonstop. If the confessor 

says, "I owe so-and-so one hundred (of an artide, for example)," then 
he pau^ thoi^ he can oontinue, then he says, 'pix>fLtless" or on 
crcdiC the con^$or then is bound to give him one saleable hundred 
on the spot. Besides, Vfhatever the confessor sap after his pause is not 
to be taken into consideration, since he thus tries to remove a right 
which is already binding on him. 

• If someone sells something or gives it as a gift, and then he confesses 
that this thing belongs to sotiieone else, his confession is not to be 
accepted Moreover, nd&er the sak nor any other transaction rel ated 
to this property becomes null, since be confesses to something that 
belongs to someo ne else. In addition to this, lie confessor is to pay the 
value of the object to the original owner in compensation, since the 
latter has been tieprived ot his rightful property. 

• Confession is valid and legally binding when it concerns a thing the 
confessor does not exactly specify, which could be interpreted in two 
ways or more, all bdng the same for the confessor. 

• If a person confesses sayir^ "1 owe so-and-so such and such a thing," 
his confession is valid and legally binding. Yet he is to be asked to 
explain what he intended and himself clear so as to be liable 
for it In ca^ the confessor refuses to pdnl out what be intended^ he 
Is to be put under arrest U]Uil Kt^ points out what he intended. This is 
because the confessor must make clear what he has intended to say, for 
it is a right that he has to clarify and give to its owner If the coniessor 
denies knowir^ the object to which he has confessed, he is to take an 
oath confirming that. BesideSi he Is to pay to its owner a fine equal to 
the lenst value of that object. If the confessor dies before explaining 
what he has intended his hdrs are not to be responsible §or giving tt to 
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its owner, even if the coiaSessox has left an estate, for that tiling might 
be Muntethiog otber thana pioperty. 

* Ifsomeonesays,'lawesoaiidMa5uml«s&tlian(»ietlK>usa 
be tnterpreted as haring intended vrfiat is less tihan the hal£ 

« Ifsoinecme says^ for example/'I ewe M and £0 an amount 
dirham and tei^" he is to e^ diriiams to the Ofv^^ 
noeaning he has intended; eight is the number between one and tea. 

• If someo(ne says, T we w and so ail anHMint fifom ooe Miam to 

one is to give nine dlrhams lo the ownen far the maximum number 
(which is ten here) is not inckided in what is intended by the confessor. 
Besides^ some scholars maintain that if the extreme limit is of the same 
kind of the thing intended, it is to be considered a part of the total; 
oth^^se, it Is not to be Itkduded. 

• If someone confesses say i ngn The space between th \s wall and th e other 

wall bdongs to w and so.*" the two wdlfi are not to be iiKhided> ibr he 
only has confessed to whatever is between them, 

* Ifsomeatkeoonfesscslhatatreeorsometreesbdongtoaoiiieoneelseihu 

confession does not include the land. Thus, neither the r^tfiil owner 
of the trees has the right to replant them in case they are removed 
nor does the owner of the land have the right to remove them. This is 
because it is obvious that the trees have been rightfully planted. 

* If someone confesses that a garden belongs to someone el&e, his 
confession includes the trees, the buildings and the land> since the 
garden refers lo all these things. 

• If someone confesses owing someone some dates in a bag, a knife 
in a sheath, or a garment in a vmpfAxtg, his concession indudes the 
envdoped object (the dates, the knife or the garment) rather than 
the envelope (the bag, sheath, or the wrapping). This is because the 
enveloped object and the envelope are not the same, for the former 
does not completely absorb the latter. Besides^ the enveloped object and 
tlie enrdope do not necessarily fadfmg to one person, and confesskm 
is Aot binding in probable cases where there may be more than one 
owner of the object 

■ If oomeone confesses saying, "I and so-and-so share the ownership of 
such and such an object," he is to determine the share of his partner. 
Some scholars maintain that in such cases each partner is considered 
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as havmg an equal share according to the general rule stating that 'the 
partnerslup in general entails having equal shares". Allah, Exahed be 
He,, says; 

*\ . . ihty share a third. ( Q ur^^n : An- Nisa : 1 2) 

If anyone owes any right to others, he inust make a concession statlr^ thax 
when necessary. Allahi Exalted be He, says: 

you who have believed, he persistently standing firm in 
justicej ivittiessesjbr AJfflft, even if U he against yourselves. . 

(Qur'aii: An-NisS^ 135) 

And He says: 

. AndM dte pn« tKb(» has ihe vMig^Hm [Le,, the debtor] dictate. 
And let him fear Allah f his Lord, and not leave anydtmgvut of iL 
But ^tht one who has the obligation is of limited understanding 
or weak or imable to dictate himself, then let h is guardian dicta te 
injustice../* (Qur^Sn: Al-Baqarah: 282} 

In this regard* in his book entitled Al-Kafi { The Si^ficient)^ Al-Muwofi^ said: 

' ..Dictation in this verse means i:imfession, and the judgmem must 
be issued according to the cotifes^jon> for the Prophet (PBUIO has 
$&id, ' ,0 Unnys! Go to the M^i/e of this (man) and if she confesses 
(that she has committed adultery), then stone her to death Besides^ 
ke (PBUH) ordered that Mdlz and Al-Ch^idiyyah (a woman from 
tribe of Gh^raid) be started io death t^er confessing that they 
had committed adtdtery (in two separate cases). Moreover, since a 
judgment must begiven according to the substantiated proofs., ihen it 
is worthier to be given by virtue of an undoubted confession." 

And, all praise be to Allah, die Lord of the Wbrldb, 

Finally, gentle reader, here is an abstract ofthe Islamic jurisprudence between 
yonr hands^ and I seek Allali's Forgiveness for whatever mistakes or defects may 
be herein. 1 also invoke All a h to gra nl us a 11 benefit from wh ate ver sound matters 
are in it, and lo giiide us all b> the useful knowledge and r^teous deeds. 



Endnotes 



1 ^tt^AS-Ikbtiy^rAr (p. 527). 

2 Al-M^^ Ibn Hajar said, "U has no origin in the Sunnah. Besides, its meaning is not 
anuidered totally comet." See Al-Sjdchiwft bodk'MMaq^id Al-Hnssnah'' (1311) 

MuJla'Aii Ai-Qari (383). 
3Mushm t4406) [biml 
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GLOSSARY 



NOTE: For eiifiier ^iearch forthe terms beginning with "A[ "''Ar ""Ad "^'A?-'* 
etc. omit Lti^tri, us they are in Ajnabic equivaJeou to the article the". Iror example^ a 
lenalUu A^-^ wUI be found under lettEr and Al-V^^sOah under kttsr^ 

A 

Al-AmAnah At-Auianahy in Arabic^ carries the meaning of honesty, trusty 

and obedience. It can also, in this context* refer to the obJ igatory 
acts of worship ordained by AJlah, such as Prayer, Fftstic^ 
(Pt]griina{ie)» etc 

The Atig^ The Medlnian Helpfrs; ihe Lnhtibitantfi of Medina who had 

accepted Islam and supported the Prt^het (PBUH) and all the 
Muh^rUn (the Emignuits) upon thdf vrtM at Mediiuu 

^^iyiA Ariyoh as a pemdnioD for benefltii^ from an artlde vihme um 

ifi permLssible, and then the borniwed article remains untU It is 
returned to its owner 

"Awt An increase in the number df shares of inherKance and a decrease 

in their amounts according to die desendi^ pardra. 

B 

Bilqls The QuecA of HhthA (a place in Yemen); she ruled durii^g the 

llfi^tiaw of Pt^optMt SuU^miln (Sokiimoa)^ and she and her people 
used to worship the sun. 

c 

Collective duty A religiuiui duly wh icLi i t ^uf^cienUy ful fii tei^ by i^uine MiusUmiH the 
rest will not be accountabk Ibr It as an obligation, and It become 
an 4Ct of the SuMflo^ for them. 

P 

Dhiaaid A non- Miulim Irrii^ in and under the protect ioD of a Muslim etatt 



Dinar 



An old Arab coco that eqmls i.25 ^bihs of ^M* 



Glossary 
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Dliham (of EUver) A dirham of ^ver equab 2.975 ^auofi ot silver. 



Drydh td Anbk meaoft a compfluadoQ payment 

an injur/; it mainly means ^blood taaaef, and it can also mean 



Fatwa 



A sdiolBrof Islamtc Juriqmideact. 

A legal opioian Lssned by a mti^ [a Muslim sdi^^ 

issaing legal mlfngs] InrespcmsetoaquestioiionapcnMof die 

Islamic Law, 



The Five CompUers They are Ahmad, Abii D*wOd, At-Tlmiidhl, An-NaaW, ^ 
dUfldSih IbnMijah. 



GhaTfb(XbifHiHMla^ A tfldith reported by just one narrator it even ooe stage of the 
chain of trantmissLoiL 

H 

A way of seUing us«d to be piacticxd befbn taUnti it ffl^ 
when the buyer throws a stone at a certain CDinmodity displayed 
for Mit, he has tg buy it at the price deciiied by the seller 

It fa aitojftt^ whfl« diab) of transmission la lin^ 
of an authority with weak exactitude, and the hfiSih is free from 
eccemricit)" or blemish. 

The transfoaice of a debt tam the Uability of the debeor to the 
liability of another persoa 



Hasan {good) 



H^az {altofiljftx) A region of narthwent Saudi ArsbiA on th« Gulf cf Aqaba artd 
the Red Sea. Itindudeathe sacroddtiesof MeccaandMedimu 



■ HI IL 

Ot/nm 



The Prophet's Imm^radon to MedUm, 

I 

{^AmFr is defined as fbiUowE: a lease for a laMfql idenliflai lue of 
either an Identified present or described anticipated thiqg> for a 

specified purpose and foe a known period of time, or (□ hiring 
a^ement) for ihe performance a certain service Ln return lor 
a specified compenution. 
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A SiunnnLV oh kl^mic iui iiprudccicc 



^tUt^ (IcgaJ An ind^endent jiidgjiient in a le^l qu^stitm, based on the inter- 

TeaKming And preiarion and application of the Four RmodfitiaoG the Qur^ tt» 



Imtm (in prefer) 



partnership 
IndtvkliMl duty 



Tht Kharl|lte& 
tlK&ecedei«> 



The potent husband's t>(itli nnt to have sexual intextrour^ with hi& 
wife fbr a text^ period, this period is speciGed by four mooLhs 



or more. 



The tmdm is the one who Leads the coQgngatiomI prayer, 

A usurious Idnd of traos^ctb^ ia vriilch a Bdler 

on credit to a buyer (ind then buys it from him at the same tirne at 
a lower price. Por fiJtampk, a trader sells a car for twenty thoL&and 
pounds on credit then buys it from the same mai^ (who has juit 
bought it) fbr fifteeai IlKHuaod ptmiidB cash. ThuBt ^ 
owes ilie sdler hvetity thousand poiuids to be paid at the due tin^ 

It refers to the equivalence between the two partners. In both 
capital and labor; th«y eqtiaUy participate in the business, 

A religious dnty whose obUgatton extouls to every Mushm. 

^^jhud bleeding other dian menstruation. 

I 

A term referring to animals that eat impurities. 
FIghtiiig in the Cause of Allah 

A tribute or a tax required of nou-MusliiriS living in «n Ulamk 

state e^Lempting them from military service and entitling thein 
to the protection of the Islamic state. Contiorrentlyf Zakah is mrt 
taken from them, being an obligation only upon MusUms. 

K 

A case related to the rulings On inheritancti in thSs th«i 
deceasd leaves neither deswndsmts nor ascendants C*s het«). 

An Islamic radical sect who broke aw*y from the reign of 'All 
Ibn Ab(i !£Ujb, ilu Mu^im Caliph then, and miirde«d him. 
followers bdkre th^ the Muslim who commitB a iDa)or sin is a 
disbeliever; They also curse and revile the Prophet^ Companions 
and deem the blood of MLksluna vlolMble. 



<.ilu--Mir 
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IbeLaivpv^T The Lawgiver of Simn'nh (T^^Eitniic Law) is Allah, Esalled be 
He^ (he term can alw reter to the Prophet (PBUH) as he never 
ordflincd but what wm revealed to him Yj Allah. 



Luqatak 



lufota/i lifers to aof Iwt fsvpol^ ex^^ 

M 

The ¥niEd mat^^ in Arabk Indicates AOtnetfaing gifted to be 
nude UK of then lEtniDcd to itR ownn 



Afar^' (traceable) 



Mtthq^ 



It is whatever irord, deed, apjirm'iil or sttribuUN traced directly 
back to the Prophet [PHUH) wifh a connected or disconnected 
<jiaiti of tmitfrttjtskniL 

A standard measoie that equab 4.25 graim 



Afu^nibafftspecu- JuiisticaUy, mu4&rab<^ (speculative) partnership means givii^ d 



certain UDOtmt of monq^ to oithen in oider to trade wltb it la 
return for A sluie in die profit 



Muhifilil (in con- A noii-conttsLanl who shares in case of prolii and does not sh^re 



tot*) 



incaKufloH. 



MuhaJlil (In 



The one who marries a woman who has been irrevocably 
divorced three times to mak& her lawful for her eK-husband 
to remarry, 

Tlie «K-hiubu)d of die womta %riioim he hai iirevDcab^ 

(Le. be divTjrced h«r three times) and ti^ks rcmanying ber 

ihrDiLgh mujiaflil marriage vrfaidi Is uolawfuL 

The one in a state of ritual consecFtflon lor Ml^ (I^lgrimv^) or 
"Vmrah (Lctect PUgrimi^K 

One in a state of iti^fj. Le. in a. state of fortitication af^nst Jliegal 
taaal intercouEie and hnnionlity by ^rtue of valid (cnrRiit or 
pvevnus) msrrug& 
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A Sunamaiy of Islainic jurispnidtnce 



MulAmtimh A way of seUing used to t>e practictd btfare Islam i it means that 

when the buyer toudten fioaiethliig diaiplayed sale, he baa to 
buy it at the price decided by the jdler. 

M tmAt a khah It rtftrs to the process ol" re- Jn-itliitt^ the estate in case a Icgtll ln'ir 

dies before the division of lilt ijihtTitLinte of the firsT tl cci'Li sttl . 
In mch a c:a$e» the inheritance is to be re-divided Linking into 
coDBLderation tbe death of that legal heir. 

MunAbaJhah A way nf melting USetT to be pr^nllced hefore [i.hm\. il ]ri(.'a]i.s that 

when tlie buyet throwi^ somtthing to the seller^ the buyer has to 
buy it at the price dedded by the seller. 

Miu4qilh Mif!y£ic\{ih is defined as ^ivinj'', fil;mtL>t[ t.iv unplanied t]ee.'; .ilc]|ig 

with a piL'ctr of Jand to ?ion-ie(inc' (o planl them tlierein, vviUor 
thenii and perform the jicccaaary work until tliey beir fruil. 'I'he 
farmer then 1$ Co be givea a specified share of ili« l^ruits of these 
troes, from an unspecified part of the Und, while the rest goes 
to their owner. 



Miifawdtir (con- 
tinuously recur- 
rent) hodtft 



NliAh {in thelt) 



A ivuinaii in a state of iniiiudak (i.e. a woni^ii havlii]^ Vd^uial 
bleeding other than menstruatiQn). 

It is a iiddfeh reported hy a large number of narrators whose 

agreement upon Tel I i ^l I if i i 1 n (. (HK civaM e f t h i s i; f>n c^i rion must 
be met iu the entire chain from the be;gimiiiig to the cnd)^ 

MuzAra 'ah is defined as gi^Hng a land to someone to cultivate or 
givlrig ^\ 1;i]k1 ylti]ig with .some seeds to someone tti plant them 
therein an J tiiku aire of tli£ phtitiiticm 'u\ return to:- a ?petitjed 
portion of thehaj vestn from an unipL-L-iiied part of tiie land, while 
the rest is for the landowtier, 

N 

An illegal transaction bsjcd on a trick dirou^ which the buyer ts 
deceived and ensoared by the artijkial cuthiddii^ of a fal^buy^. 

As far as theft 15 izoncerncJ, the ni^b refers to the rrtitiijnuin 
unount ofproperty steal ing whichentdts eicectiting the prescribed 
putiishmeat, namely cutting off the tbi«f 's band 
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Qiblah 



The directicn of prayer, namely towards the Ka ' bah 



Radd 



R 

It ifl th« dlstJibutlon of the r^DBiiimg pardon of estate Among 
tli£ prescribed hdn. To ilbstmtc, If something lemiuu of the 

estate after Ihe prescribed heifs take their shares, and there is no 
agnate heir tc take ov^r the remaining portioiu thU portion is to 
be redistributed among the prescribed heirs, each according to 
his shore. 



*rhe BAfldah A Shiite group who retiised the cahphales of Abu Bakr Ai Siddlq 

and 'Umajf Ibnul-Khatl^b and waged accu^tions agaiiut tlum 
and against many of the Prophet is Companlans as well- 

JUfhS A tem that Qidudauniry and usuhons gain aiK] Interest 



Rihal-fa^ { 
usury] 



Tbe selhng of ait item for another of the same type; on the spot, 
butin excesL 



{delay 11111Z7) 



ConditlonBl cccesfi for delsy of payment 



A stao^rd measure that «qiiAU 2 172 gramaL 



(autheatlc) 



It li a/iue/jf^i whose ch ai n of iraiismissioniiasbeen transm itted by 
truly pious persons who have been Jaiown for their uprightness 
and eatactltud^ such a l^dtUs is free from eccentiidty and 

blemish. 



The salam is payment in advance with delaying die receipt of the 
Hldltem, 



One of ihe gates or layers of the iiellfit& 



Ash-Shl^n The Levant; the region coveruig Syria, Lebanon, Jordan, and 

Palestiiit 
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ASmnmaiy of Islamic Juilsprudeace 



It is the type of marriage in Avhich a guardian gives his daughter 
(or a wcHmm tubter his giurdiuuhjp) in manitigc to another 
penon on the condidon that the other gives bim his daughter (or 
a woman under his guaidionBtilp] In marrif^ tcxsv and vithont 
any dowry paid by either 

Tla Sunan refers to compilations of the Prophetic ii/idUhs 
classified accoxdic^ to the Isbmlc jurisprudentia] sufajecbi the 
□uIq four txan^lea of the Surmn arc Abt DM6, Ibn AUjah^ 
At-Tinnidht and Au-NasSn. 

According to the Sunnah (Prophetit Tradilian). 



TiaTvroSf^bf TlielWo AuthedCic Books of Al-Bukhflrt and Muslim. 



The Two Itsafi- 



Wtuq 

mtrVaya 



Saying, "I testify that there is no deity Imt Allah aiid that Muham- 
mad is the Messei^er of Allahr 

u 

An %ix>uh equals feirtydirbBiDfl of silver U, 119giBmsofAUver 
(as a difham of $i|ver equals 1S75 grams of satvcr). 

w 

In talaniic terminology^ wtA^Mt (commiaslohit^ rdere to the 
act in vdildi a legally atxountabU pmoa appoints aiiodie^ 
accountable person to act on his behalf in a certain matter in 
wMch such authorization Is pdmissibk. 

The freed slaveys loyalty by virtue of emandpatioiL 
A &tandard measure that equals grams. 
Endowment. 

A supererogatory prayer ODDSHtliig of «a odd number of 
rak^ah& (ant, ihrfe, five, seven, nine> elevtn or thirteen) and it 
is performed any time between the "IshS" (Night) and the Fsjr 
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z 

Zolctt ZsJtdfi! is an annual expenditure for die benefit of the Muslim 

commuiiit^ primafily Ui lidp ihc poor r^quEred from those 
Muslims who have excess wealth . Paying Zakdb is one of the five 
main plllan of Iidam {ibr more daboration, refer to the chapter 
oaZakAh). 

ZfiiAr ^h&r Is the saying of i husband to his wife, when he want^ to 

abstain from having set with her, "(^hexuallyn) you are to me like 
the back of my mother," i.e. uniawtui la ^proach sexually. That 
wa« a type nl divodce practk«d b/ Anbft in the Pte-Idamk 
of Igaonnce (JihtByyiUi). 



NAME INDEX 



AbdDmh Ibn AbMs...99, 226, 324 

AbdiilUhIhAS«M 579 

AbdulUh Ibn Salim 64 

AbdUT^IUhmAnlbn'Awf. 336, 

403> 404, 61 1.708 

AbdiuvH^iii^ Ibn QAj(tiii...,742 

Ab^'Utwyd ^35.6I1> 

710.744 

Ab4 ^OMfdab Ebmil-Jait^^5 

Abft Bakr A^Siddlq 157, 214, 

226, 255> 261,324,616 

AbuDMd 12.3Z 

41,44. 74,91,94.109. 110,136, 
172, 184, 186. 193. 207, 227, 
249, 260, 314, 332, 341, 357, 
397. 405, 427, 430, 439, 455. 
479. 480, 490, 502. 509, 517, 
530, 557, 558, 559. 574. 601, 
611, 622, 642, 653, 655, 676, 
677, 6S3, 702, 708> 

Aba DliiiT......„.... „,..„..,510 



AbA Hurayiah............... ..12,69, 

102, 114, 152, 155, 157, 353, 

364, 497, 504, 520, S23» 528, 
529. 553. 561, 6^ 

AbH Mlisa 109, 275, 

276> 281 

Abli Qiiabab 417 

Abu Sufyan 505,716 



Abunia'kbahAl Khui$h4nl^33, 554 



AbfiYllsuf 289,561 

Abul-' AJa' Al-Ma arri..,. 621 

Aby^inia „ 742 

Ad-Dib-aqu^i 69, 92, 

172> 178> 322, 340, 429, 504, 
546, 549,611,651,739 

Adberenc* to th« Straightway Rt- 
quim Opposing the People of 
tbeHdlfire. 641 

Al-Bari*n>n^A2ib 683 

Al-Bajlitu^ 396, 564, 732 

AJ-Biikhari 12J7. 

20, 21,31, 49, 56, 60, 70, SI, 85, 
93,97, 114. lis, 149. 153, 184, 
186, 194, 195, 196. 214. 231, 
271, 275, 328, 339, 353, 354, 
359, 364, 373, 374, 376, 381. 
417, 424, 430, 449, 460, 483. 
492, 502, 505, 510. 51 h 520, 
523, 53a 539, 548, 553, 561, 
565, 609, 617, 642, 652, 653, 
657, 661, 662, 668> 669, 670, 
671,675,688,690. 691,716 

Ai'Ghimidiyyab 755 

Al-H^fi2lbiiiI|B|ar. 2, 732 

Al'Hakim 92, 109, 163, 

239, 246, 382, 490, 509, 564 

AJilbnAbuIalib 131.179, 

226, 227, 228, 231, 23S, 255, 
324» 333. 43a 434, 474, 530i 
547, 554, 582, 589. 640, 654, 
662,702,716 



Namelndn 
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At-T^Jl 620,634 

AJ-Mmi. 732 

AI-;awabul-iafl 575 

Al-KhallaJ 732 

Al-MubdJ 471 

Al-Mtig^hti«k Ibn Shu bah 260 

AlrMnntiqL 6S8 

AMdnwaffeqlbn Qiid4malL....,S4i 
143> 166. 171, 230, 372, 470, 

471, 4S6, SOX 518. 520. 552, 
553, 564, 566, 571, 57S, 589, 
592, 600,755 

Al-Mutvaiu'--*- " 64 1 

Al-Miiianl„ „„,.„„.„..„...„ ...424 

Al-Qadi „ 529 

Al-WaiJr 11,471 

Al-Yam^bmh 324 

Anas^.MK* 56. 64, 

241,354,417, 656 

An-N^a«bt „J42 

An-Na«&*L.. 136, 260, 

267, 2BU 341, 354, 359, 364, 
397, 406, 423, 436, 509, 558, 
560,564,565,574 

An-Nowflwl, ..65 1 

Ar-Rubayyi .,539 

Ash'Sh^m 175.325,611 

As-Sa'iblbnYaiid... 559 

At-TlrmidhL 11,73, 74, 97, 1 06 , 

109, 166, IS4, 209, 215, 227, 
231, 239, 260. 262, 267, 332, 
361, 363, 365, 399, 406, 439. 
452. 479. 4S4, 497, 5 IS, 529, 
565. 596, 688, 6^% 703, 726 

aunt of liu^ayn........... .412 



rbnufi-SAinit ...,.454 

Az-Zubayr Ibnul-^ Awim 235 

Az-Zuhri 186, 559. 634 

-B- 

Banfl Lalorin 523, 561 

Bafirah 31.468 

Bilqis 742 

Birwa BintWft«faiq. 399 

Bnraydali ^9, 260 

-D- 

Dttrof^Arafah „ „.582 

Fat^iil-QadJr 522 

Ffttimah Binl Qays. J68. 502, 503 

-H- 

Hadraittattt.,.».»...^...... 708 

HoUni rbn Hik^hl II , 590 

HalOliyyah 644 

jaanball School 29,93, 

324, 341, 459, 477, 676, 698 

Hind Bint *UtiMlL 216, 505, 

509,716,717 

Hudboh Ibn Khashnm 533 

Hudlurl 520. 553 

-I 

ibttimii 

Ibfi^Abbfts ».-.17, 32, 60, 215, 

227, 228. 255, 261, 266, 40S, 

423> 425, 474, 55S, 565, 601. 
627, 653, 654, 656, 661, 662, 
670, 691,726, 730, 732, 739 
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A Siiminaiy of bbnUc JurispnidcDce 



Ibn * Abdvil-Barr«.««.H««424, 531, 
564676 

tbD'Umar. 52,97,142, 

175, 186, 359, 381, 454, 435, 
442, 449, 460, 474, 655, 660. 
662, 688, 703 

Ibn At-2ubayr.«.M.*.K,.. ......255 

IbnU^bb^ln. 11,246,314 

Ibn IQniiayiiydi».^»»»«»..»».»»26(} 

HmMfljah. 11.63, 

64> 172, 173,222,239,241, 332, 
341, 383, 406, 427, 429, 430. 
m 534,542, 558,613. 689 

rbuMas^fid 131,136, 

137, 229, 235, 240, 255, 262, 
273, 276. 281, 361, 399, 400* 
434, 579, 610, 612, 623, 656. 

662, 676,682,691 

Ibn Masbmah......................... 260 

Ibn Rajab 601 

Ibn Rushd 52fl, 546, 594, 605 

IbnTaymtyah ...........10, 25, 32, 

37.40,54,91,93, 100, 115. 119, 
120. 145, 150, 156, 158, 162, 

173, 174, 192, 198, 234, 255, 
258, 262, 352, 359, 363, 390, 
396, 411, 428, 443, 460, 476, 
477, 487, 491, 492, 498, 502, 
522, 534, 529, 534, 542> 574> 
580, 587, 590, 591, 599. 600> 
605. 606, 610. 611, 612. 616. 
627, 632. 633. 634. 639, 640, 
641, 650, 652, 654, 656, 662, 

663, 676, 677, 678, 683. 634, 
690, 691, 695, 696, 697. 698, 
699, 701. 702, 710, 729. 734, 
735,738.744751,752 

nnuil-Haiia£tf7alL.»..» ^32 



Ibaul-Mimdhlr. 60, 129, 

132, 146, 149, 442, 449, 520, 
553, 560, 566. 597, 626, 653 

Ibnul-Qftyyiiti,H,„ ^.^^16, 24, 

25, 26, 32, 54, 71, 75, SO, 93, 96, 
117, lis, 119, 120. 132, 142, 
144. 145, 157, 192. 195, 229, 
255, 276. 358, 363, 380, 386, 
445. 459, 471, 472, 473, 477, 
496. 497, 503, 517. 529. 536, 
543. 546, 560, 575, 581, 582, 
600, 611, 612, 617, 620, 653, 
655, 661, 663, 684, 686, 699, 
701, 702, 707, 708, 709. 710. 
716, 725. 739. 730. 731, 732, 
737, 738, 739, 743 
Ibnus Sakan , 360 



Ibnus-Salih ,92 

Ikrimah..,, „ „... , ..558 

Imim Abii Haiufkh 255, 289^ 

324 560 



InUtmAbmadBoEftiibal »21, 

32, 40. 56, 91, 118, 119, 120, 
136, 142, 172. 175, 184, 192, 
227, 231, 255, 289, 324, 332, 
341, 344, 353, 357, 358, 368. 
382, 396, 400, 406, 417, 430, 
439, 444, 476, 477, 479, 480, 
430, 498, 517, 529, 530, 534, 
542, 543, 549, 559, 561, 564, 
580, 600, 601, 612, 621, 655, 
660, 664, 678, 679, 691, 696, 
699, 701, 703, 709. 717, 720, 
726. 729. 735, 739, 743, 744 

Imkm Ash'Sha bl 228 

ImAm Ash-Shjlfri 61,69, 

91, 227, 255, 289, 324 344, 345. 
471, 475, 510, 560, S75, 601, 
709 
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Im^m Ash-Shawldiil 22 

8. 241,522.528 

Im&m IbtmJ-Qayyiin 16, 24, 

25, 2$. 32, 54, 71, 75, 80. 93, 96, 
117. US. 119, 120, 132, 142, 

144, 145, 157, 192, 195, 229, 
255, 276, 35 363, 3 SO, 3fi6, 
445, 459, 471, 472, 473, 477, 
496, 497, 503, 517, 529, 536, 
543. 546. 560, 575, 581, 5&2, 
600, 611, 612, 617, 620. 653. 
655, 661, 663. 684. 688. 699. 
701. 702, 707. 708. 709. 710. 
716^ 725, 729. 730, 731, 732. 
737,738,739,743 



ImimMilik. _ 9l>93, 

255. 289. 324. 471, 490, 534. 
56K 575, 597, 601, 612, 641, 
S56. 709 

Imrdn Ibniiu£ayti...........690, 691 

-J- 

Ja^fftT 236. 492 

jabir Ibn 'Abdullah 20, 55, 

108. 118. 184. 193. 206. 255, 
266. 354, 358, 365, 548, 557, 
653.653 

JibriL..,„. 640 



-K- 

Ka'b Ibn Milik 92 

Ka bibn Siwar 411 

fU^bah... 582. 625, 639.676 

Khilid IbnuUWalid 611 

Kharijites., 594. 634. 635 

Khu^ah Bint Mm Ibn Th^'Ubah 
454 



Kindah „ 70S 

Kisrd. 742 

-M- 

MaqUIbnSinfliL 399 

magiofEajar. 391 



MfllnnAd Shukri M-MUsA 641 

AfaTmAiiah Bbiitvl-Hftirmt....S4, 403 
Ma'ftwIyalL ...„ J82, 533, 708 

MvbfUnmMl Ibn ' Abdnl-WahhSb . 

3.255.641 

Muhammad Ibn Abfl Bakr 100 



Muhammad Ibnul-Has^n 2S9 

Muhay yi^ah Ibu iAas uA...*. 579 

Mujahid 601 

Muslim 12,17, 

20.21.31.40. 41.49, 52, 55, 56, 



60.81,85, 93,97, 114, 142, 194, 
195, 196, 206, 214, 281, 328, 

339, 353 . 354 . 359 . 364, 373, 
374, 3SI, 403, 405. 412. 417. 
460, 483. 4S4, 492, 502, 505. 
510,511,516,520,523,529, . 
553. 561, 609, 610, 617, 621, 
628, 632, 652. 653, 657, 661, 
662, 668, 669. 670, 671, 675, 



708.716,726, 737 
-N- 

Ncgus 742 

P 

people of Hejaz, 744 

people of Saiia....,^.., ......w,„.....,546 

-Q. 

Qabiftah Ibn Dhu'ayb. ^260 
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ASuininaiyof hiamicJuri8pnidniQ& 



Qays Ibnul-tiai'ith 3yj 

Qaysar ..,742 

Quraysh 227 

-R- 

BMd^ „ „ 583 

S- 

S«MlblkAM¥^^ 226, 

^'d Ilnuir-RabL 266, 267 

Sa'td Itm MamAr. 690 

Sa^ld Ilratii-HtiaayTBb. .69. 

545. 560 

iSabIgh 61 6 

Safiyyah.. ™403, 404,452 

Safiyyah 232 

Sahl Ibn Abfl Hathmah S79 

Samuf ah Ibn Jimdub. 

Sawlah, 416 

Siffln « 324 

SulaymAn Ibn Yasftr 449 

Suw^yd Ibaufi-^mit .^74 



-T- 

Thabit Ibn Qays .„ 424 

The BattJe of Uhud 97, 267 

TTi« Conquest of Mecca... 227, 
670 

The MAtt«n In vriiich th« M«»- 
setiger of Allah Opposed th« 
People of the Pre- Islamic Pe- 
riod of Ignorance ...641 

tribe of Ghftmid,... _ J55 

-U- 

UUdih Ibnnfi7&Axiilt» ^ 40 

Uboyy Iba Ka* b ^5 

Umm Sa]unaft»,.. ».-..417 

Uqbdi Ibn ^Imlr, 360i, 6S9 

Unwh ]l»Dul-Ji* d. » 

Uiimali Ibn Za^ 368 

-Z- 

Zayd Ibn Thabit ...255, 289, 

302, 324, 570. 704 

Zaynab mitt MibIl MB 



SUBJECT INDEX 



Agmtton 279 

AgmUion hy oneself 2S0 

Agnation by other relatives 231-232 

Agoadon with other relatives 2S1 -2S2 

Cat^Hies of agnntion 179 

5«ks of ^nate relations 2S2 

Apostasy 637 

Acts of apostasy 633-641 

Killing an apostate: Ruling 641-643 

Puniahment of the apostate in this 
world and in the hertafter 637-638 
Repeotance €f ^ostatea 642^^5 

How breastfE^ding is conflrraed 4S7 

UgaUtjrof m 

Whf n breadt&eding mlingG ar^ appli 
cable 4^4-4^6 
Claim and Evideoct 



Conditions of valid claim 



725 

726 



Proof Iks oa the pbintitf and ofith is 
sworn hy the ddHidant 726-727 

CommiBtlxmhtg(Waka!ah) 85 

Actloni related Co the ^mthorizer and 

the authorised person 36 

Connmitmcnt^dftherepE'esentalive 86 
Legality of &3-U 

Matters in which ConuulMioning i& 
Permissible M-&S 
Matter3 nunifylng coouai&sioiiiiig 65 



ftequirements of ^ralidity and 

cc>iirirmaMorb oifcommissioniiq 4t4 
When coinmissionii^ became pe 
fmissible Be 

Cookpctitioii (Sabq) tSS 

Conditions of viM competitkin 15>8 
Kinds of heroism 156-1 57 

Kinds of valid competition 153 
LegaUty of <:oti^>etition 

CotkcOiatipzi 105 
Legality of 105-106 
Rulings on 109-111 
Types of 106-10? 

ConfewiiHi 751 
Cooditioiis of valid conftssioo 75 1-753 
Fonnsof 753-755 

Custody 489 
Who is entitled to 490-493 
Wisdom behind 4fi9-490 
Causes Pienotlnf Custody 49S 
Causes preveotl]^ custody 495-497 
Diild^ right to choose between p«re 

ax& 497-498 
Damage and Damages 171 

Dama^ caused by ammols 172-173 

One is responsible for properties one 
damages 171-172 
Story of IXt?id and SdooxHL 173-174 



774 



A iSununai^ of lalaoLlc Jurisprudeoce 



Disposd afOike^Ptopcrtf dtirii^ 

Sickness 221 
Types of diseases 222 

Dlfferetices l>eti^n^n bequesb, and 
codowiDents and dsDatiolu 225-224 

DlTfdliQSbamaiiio^gFMicn 719 

Con^uLury dh^sloa 720-723 

COdSensoa] dmKion 720 

Legality of division 719 

T>TJei of division 720 

DlTOTce 427 

Leg/Aityof 427 

Who^dutfaoiizedtodiviHa 427-429 

Wisdom bebiud permiss^idlity of 

429-430 

jitevni Mil IiHiomm Divorce 435 

CooditiDAS of divorce 438-439 
EKceptioa in divorce 438-43^ 
Innovative divorce 434-436 
Spok«n forms of divorce 436-437 

Sunni divorce 433 '434 

Uncertainty in divorce 439-440 

Wlfc^RdcsHsenliiit Payment (KhiA') 

421 

Condmoiu of jt^ul * 424-425 
Legality' olk}\uf' 425-42-4 
When khut " is permissible 412 
Wi$d«n behind 421-422 
Dtyah (Bdcnd Money) 551 
Z^lQ^ for proneditated murder 552 



Diyah for quasi -premeditated murder 
and marislaughter 553-554 

551-552 



Wkming agaiiKt maldng ^tSc of 
fwcfdes souls 554-555 
AiDDonti 557 

Amounts defined by (he Sunnah 

557-559 

Diyah for killing a Jew or * Christian 

559 

DiyeJi for IdULng a magus or a pagao 

559 

£>i>u/tfbrkiUii^aseif 561 

Diyah in Tnan&laughter 559 

Diyoii of pnmeditdtfid «ad quasi- 
premeditaited tmvdm 559 
Indenmity fbrwimds 560 

Diyah (Indemnity) for Body Or- 
ganS) SeoMS and Functlona 563 

[ndemiity for functions 565-567 
Indemnity for organs 563-565 

I>r>uit (Indemnity) forWoutid«and 
Fnctuns 569 



pTHCtores 
Kijids of wounds 
Bffwry 



571-572 
569-571 
395 



Dowry in connection with 
consummating nu^ziage 39&-401 
Dcrwry; mQfmitig> legality sod amount 

395 3S8 

Eodowment (Waqf) 205 

Ccnditiuns of valid endowment 

207-20» 

Forms of 206-2!)7 



Subject Index 



How endowment is estabUihed 206 



How ID deal with 



208-210 



Admiing and legality of 205-206 

357 



Permissibility cf looking at the 
ei^aged woman 357-35& 

Propo5TnE^ In a divcTteid woman or 
a widow: RAilings 358-359 

Proposing to an engaged woman;: 
Rulings 359- 3 W 

I^hting the Rebels 631 

Forbiddance of KbcUing against 
Muslim rulers 6^2-633 

Matters to a>iisLder when fighting rebels 

633-635 

Who the rd>dfi are 631 

^ni3ia%lAHtObfeetA{Luqa^) 193 

Htm to deal with a lost property 

195-199 



Kiud^ of lost |iiropetty 
Food 

Blood 

Deadudmats 



Entertaining guests 



193-195 

649 

652 

655-657 

657^658 



Lawful aiid prohibited kind$ of land 
and sea animals 652-655 

Origiii$l rtdlng omcemu^g food 

649-651 

Kinds of prohibLted foods 651 
Fouiidliiigft 201 
Finandilfi^bbs of foundlings 203-204 



Foiudiings' reLgion 2{]3 
Ri|^ of foundlings 201-203 
Gift and Donatloii 2i3 

Le^lityDf 213-214 
Presents remove tanccd- of hurts 216 

Revoking gi fts; rulings 2 1 5 

Rules ta be considered in gifti and 
donations 214-215 

73 
74 

73-74 
75 



GtiATantee 

CondieioDsof 

Legality of 
Rulings on 



MfiwMt (Ihtnetercnce <rfDebtt) 79 

Conditions of aO-B2 
Le^ty of 

Sudiid i^tc&cdbtd Ptrnkhmeitts) 

587 

Condition of ex^oiting prescribed 
puniiiJinienbs: 53^-589 
L^olkf of prcKiibed punldmientG 5S7 

Nq ifiterceaajon in irreacribEd pnnisluneiits 

590 

VTsdom behind prescribed punishments 

DlscrellQiiuyPqnWiilKiitS 615 

Difference between disHiretio-nary and 
{^escribed pufiidunents 616-617 

Juristic meaning of discretionary 

punishments 615 

Who is to receive discretioDary puni 
shmeots 617-61^ 
Prescribed Pnnlatimait for Highway 
Robbery ^1$ 



776 



A Siumnaiy of IiikunkJunxp'iudcDcc 



DeTmitioQ of highway robbery 625 

Punishjiient^ differ according to the 
crLme committed ^6-627 

Right to dcfimd onesrff 62ft-629 

FresCTlbed PanLShnient for IntOltiCftnts 

609 

Le^ munber of lathes 610-612 
PnitubLtUm of intoocants 609-610 

Winiing against drinkiiig jjitankanls 

612-613 

FiwcfibedPiuiLiliitbait for Slander 603 

CQnditians of exccut [n;; the prescribed 
punishmtiit of slander 6O4-60S 

Definition and prohibition of slander 

603-604 

PlaJit and allusive words of slander 

605-606 

Fiacrihed Pmyuunt for Stealing 

619 

Averting amputation in case of 
suspicion 622-625 

CoaditkfU of axecuting [be pF«ciib«d 
punifibmeotflfstcaliEig 630-621 

JumdcmeaaMgnfstetdiiig 619-620 
antulii^f Hmputation 621 
F>nKifbedPiiii]sluiieiitafbr;j?ia 593 

Averlingpunishmtnis in case of susp 
Ickm 597 

Conditions of executing the pretcribed 
punishment of 2ind 59? -600 

Prescribed punisbmenb of the muhstm 
«DdtheiiaD-mKEl£sn l>?6 

ftuU)^ on scKknny 600-601 

UgHnesBofZind 593-594 

Wnnttn g 667 

Ca«8 and cooditiOQS of 66ft-670 



Legality of 
Two warnings 



667-66B 
670-671 



Inheritance amoag People of Dif- 
fercnt Religions 339 

Dijbdicver's inheritHigfjcom a Muslim 
indviccTersa 339-340 
Inheritance among diEbelievers 

340-341 

Inheritance by Radd 327 
How Radd isesecutid 327-329 
Meaning of 327 

UbeiAtamot^Vebtu 313 

How to give a fetw its share 316-31« 

Intieritaiice of a feCuK conditkns 

S13-315 

Mucunum period of pF^pancy 

315-316 

Iiih«filiiKcafaHcniHvAuodtte 309 

Sdiolars dlferent opimoDB regarding 
hermafdmxUta 310-311 

Inheritance of *Miulii|Peraoa 319 

Period designated for ths missing 
person 319 320 

Wlen mis&ing person is deemed dead 

321 

InheriUnce of Dangliten 265 

Dflughtei<&) of the deceased^ late «Ofl 

266 

Inhcf itance of the deceased^ daughter[s} 

265-266 

LcgaUtf of the bibefitatice of daughter(s) 

266 26S 

^tbeiilHnteoflHfvirccdWoinea 335 

How a divorced woman receives 
her ahare 337 

Type* of 336 



5uli)ect Iitckz 



777 



InhedtanceafFallierjAndPaternal 
Gnodfethcn 2S3 
Cases in wfakh a £itber inherits 2Si 

Inheritance of potemal gfaAdtiuber 

254-255 

Inheritance of Full Slstexfi 269 

Inheritance of full elstiwa: conditions 

269-272 

liiilierftuiceofQraiuliiiodiers 2S9 

Huw to give grandmother her share 

2fi 1-263 

Legality of the inheritance of grandm 
other 259-261 

Ittberituice of Kindred Blood 

331 

How kindred by blood receive ttidi 
shares 333 

Types of HndiwdbyWocMl 331-332 



Inheritance of Mothers 



257 



Cases in which a mother inherits 

257-258 

Inherit n nee of Siblings with Pater- 
nal Grand^ther 2S9 

Cases indudiiigsiblijrtgs withpaternal 
graiKi^diier 2B9-2$0 
Studying dl^irent cases 

Ijoliaitaiice of Asters ^vittiDtinigh- 
ters and InheriUnce of Maternal 

Siblings 275 
Inheritance i>f miiterna] siblings 

277-27ft 

Inheritance of sisters with daughters 

275-277 

Inheritance of Spofoses 2S1-2S2 

Inheritance of the Drowiwd and 
Those Killed Under CoUapsed 

Buildings 323 

Cases covering peopJe dying collectl 
vdy 323-325 



Inheritance of the Murdero-of the 
Inbcftted Pe(rson 343 

Kinds of murder disinheriting the 
murderer 344- 34S 

Cases of the murderer accordiiig to 
^MilOdfl 345 
InheritaiKe: Rulings 239 

toiportance of Learning Inherttancc 

R^ts associated with one'& property 

240- 241 

VTiAdom of Inheritance In IsLun 

241- 342 

Interdiction S9 

Legality of S9-90 
Rulmgs oa interdicted person 92-102 
Type* of 90-92 

Diridiug Prescribed Shares 

according to Assumption and 
Precautionary Procedures 307-3O3 

CausesoflnheritsAceandtheLegal 
inheriton 245 
Blood Relationship 24S-246 

Brolhw^son 248 

Categories of male heire 247 

Causes of inheritance 245 

I>ai^tbterand^r9iul(laMghten..etc, Z4& 

Emancipator 248 

Father and paternal grand&ther. . ,eCc 

f 'L'mLi3e emaiigipator 2-1 ^ 



Fuji or half brothers 
Full 01 half aiflter 
Huaband 



247 
247 
248 



77S 



Inhfxitars accocdiQg to ^luki 247 
Mvrti^ 246 

Mother ^dgrandmotfatr^^. etc 246- 

249 

Paternal unci? and his son [cav^in) 

Soti and the sDtt of tbe 0oci...etc; 

247 

Types of inheritors according to 

shares of lidierltance 24^-250 
Wal^' 246 



Wife(wid(niF) 

"Ashriyyah 
Ishntiiyyah 



249 
299 

302- 303 

303- 304 



AbbreristedCaseafZayd 304-305 

Farna 4f Mu 'Addak 300-301 
FDur^^jrdJCaiei 302 

Monhigaf 299-300 

TTs fH^vynft of Zayd 305- 306 
When Afw 'Mdsh is considered 3£X) 

Monlngof 2A5 

Cat^foriaof aS6-3S7 

Rulei gDvemhig 2E7*2BB 

lob Wages as 189 

Difference between job wages and 

hiriAg 191- 192 

L^aHtyaflobwvges 189-191 

JodkiaTyliilsUiii 695 

NeoMSftifofJiididiry 695-697 



QuaUficationB of judge 693"&99 

In^Ellda 701 

How judge should Vnth cases 
and litigants 702-704 

Judges ctwntc^ief 701-702 

Letters ^01^ Judges, Tcstif^ii^ 
to Testimony, and Ikking Back 
IMlmoor 741 

to teftlmony 744-74S 
Kinds of fetters among judges 7-^744 

Legalfty of lettoa among judges 

741-742 

Taking back testimony 745 
Method of Undertaking Judgment ?07 
PrCH^lieaoQ the plaintiff 707-709 
How i|udge puts jndgmaiti 709-711 
KindB of FttrtnenlUp 125 

Kinds of partnership 126-1 27 

'Jnilff (Cooperative) PdrtnersJiLp 129 

Mu^pmhvh tSpecul^iftg) f artiwrihip 131 

IteputdbLe Pirtri^r, MaouAl, and 
Com prehtn^Lve Partnerships U5 

ConnpreKeniive Partnership 
Manual Partnership 136-137 
Reputilik Partner PartDU^ 135-136 

lenlfiii finmetklng for Ule rlriHk) 

161 

Conditions ofvaMd lending 162 
Legality of koding 161-1^ 



Sut^ecc Index 



779 



What A borrower should oLKserve 

Loaning iud LiMui* 63 

ConditknGK^ 



Legality of 



64-66 
63-64 



Maintaining Relatives and Posses- 

Maintunii^ slaves and arimals 

Proof of the legality at maintaining 
relatives 508-510 

When mainUiniXigTeUlIvesbecoriQfS 
obligatory 507-50S 

MBlriiige 349 

Differenr rul ings on 352-353 

Legality of 34^-350 

ThePraphefsexhoftalionto 333-3^5 

\Trtti« of 350-351 

Wisdom behind the petmifisibihty of 
polygamy 

Condmons Made fiefbre Afarru^ 379 



Invalid conditions 



3S1 



icvalid conditkms iDviliditing marriBge 

381 

Invalid conditktm that do not 
irmdldftteiCHttTi^ 383 

KhKla of imraiid conditions 3&1 

iviarriage dependent on future condi- 
tinns 3^2-383 



Shigh&r marriage 
Wlidconditians 
DtiHeda la Spovicf 



38l-3fi2 

379-581 
395 



Defetits permitting canceling 
marriage contract 385-386 

How marriage contract is cancelled 

336-387 

Huiban J-Wifc Rclilionsh if 407 

Hovt spouses should treat omt iinother 

407-409 

R^t3 spouses baive on one another 

40&-4i3 

BqnivilaKetiiMvriase 367 

Criteria of equivale nce 367-363 

Wedding Fea&t ( Walimak) 4Q3 

Wedding feast: legality tinging and 
ajnount 403-404 

Wbm fme should Bttend weddii^ feasts 

405-406 

Ifjunarrkfeible Women 371 

Kinds of unrnajrijL^aibk womea 371 
Wbmen etematlyunmarriageahle 371 

Warnen eternally unmarriagcable tor 
blood relations 371-372 

Wocru^ I"! el e V n Lilly un marriageable for 
special reasons 372-374 

Women tempotratily tincoarria^able 

374 

Wbinett tmipoiariiy uum&rri^Hl)k 
for coiUingeiU matters 375-377 

Wdoicd temponnly unnuni^ablc for 
sinmitaneooBnuniage 374-375 

Mairtage Contnct: btte^raU and 
Conditions 361 

Cond trior 5. of valid marriage 363-365 

1 niegraLs parts of marriage 362 -363 
Sermon of marriage 361-362 
Mttrri^of Dlsb<li«v«» 3&9 



780 



A Suimnarf of Iskmic Junspnidence 



Marriages of disbdieves: Rulings on 
validity 389-391 

When both spinuea or one of thtm 
converts To Islam 391-393 

Mvtteiv NnUifjFing tb^ Wi^ Jtight of 

What fipotis«ii sbouMdo Adien disputing 

417-41fl 

Qmditkns of 6^69 

LegaUtraf 67-6B 

ItuUn^ oa 69-71 

Murder and it* Types 515 

Horridaess of committing murder 

515-516 

Manslaughter 521-524 

Premeditated murder and Its ferms 

518-519 

QLKi.sl-premeditated murder 519-520 
Tj^ of Murder 517-51S 
Eiplatian for Murder 573 
AiiKmnt of eiqiktkni fbi murder 576 

Legality of fjcpistkm for mm^der 

573- 574 

Wisdom bebiiidexpaatum ^murder 

574- 575 

Nc^bodioodandlUKutwiiTS 113 

BoUt^ on nelgtilxHrhood 115-114 

Rulings with fespe<;r to roadways 

115-116 

Oodu 675 
Breaking oath: Rulic^ 676-679 

Ikking oaths must only be in Allah's 
Name 675-676 



Expiation toi a Broken Q^tb 601 -685 

Oaths in Claims 747 

Hotv oAtl) is taken 746-749 
yfhtA oath is considCTed 747-74B 
Preemption 117 

Lcgalityof 117-1]? 
Rulings un 119-120 
Qi£d£ for Murder 527 
CcHkhtXHUofeiecotiiigqilEijlf 5S2-535 
Candltiomofobligatiag^i^ 529-532 
Legality of qisAi 527 
Way t'f cxi'4. LitL]ig i^isas 535-536 
Wisdom behind qi^ 527-529 

Qjgfls for Parts of tbe Body and 

Wounds 539 

CcnditioTis of executing qiids in 
body parts 540-541 

legality of in bodf parts 539-540 



Q(£f3:£ for wounds 



54L-W 



QisAl When, a Qtoap Kills flu tndl- 
vidxkel 545 

Conditions of executing qiidi when 
a group kills an individual 

545-547 

Indemnity when a group injure an 
individual 547-549 

Qas&mah (Compurgation) 379 

Conditions of 580-581 



Legality of 



579-5«0 



Wary of perfbmui^ compurgation 

581 -5&2 



Subject Index 



HfnvwastdaDdaRpossesfied 184-1^6 

Legality of wlalwiiwg vrastelands 

Rentlt:^ ThkigiSt and Hirii^ Peo- 
jjlA Service* (^drah) 147 

CoDditUms of valid ^Amh 148- 150 

Duties of lessor and lessee 150-151 
ijarah me&Dmg and legality 147 

Kinds afhlrfd persons 151-153 

When lease is caocdkd ISI 

RibA 35 

Bimku^ interests axe considered tM 

44-45 

Ribaf-Fodl (Excess l^iy) ^-44 

Ribaa-Nasiah {Deby U^ury) aad its 
kinds 39 
WmHag agabist dealing in 35-38 

lA^sdom behind prohibitidgr^ Z% 

3fu<4^; 141 

MvsAtj^: meaoing and legality 

141-143 

Muz£lKi^ft^:ineAAing and legality 144 
Rulings on tmaaqah 1 43 - 1 44 

Rulings on iRHz4na'a/i 144-146 

Omditloos of Uwfui slaughteiing 

Legality of slaughtering 651^-660 
Proprieties of SJaughteriLag 664 
Snretyahip (Ko^tloli^ 77 



Conditions of 
Definition of 
Rulii^ on 

Tcftimony 



77 
77 
77-78 
729 



Condhlona of the vdtnesa 732-735 
How uprightness is known 735-736 
Number of witnesses 737-739 
lAiddtaking testimnnies 729-732 
Whose testiHWfly is (ixeplaUe 736-737 
"Drade "DruuacEioii^ 9 
CnndlHons rdated to comttiodity 11-13 

Conditions related to the seller and 

thebuyer 11 
Forms of ID 

Legalily of 9-10 
ConditiDDs of IVdde TkMSSCtlons 19 

Invalid conditinns 21-22 

Wltdcnnditloiu 20-21 

Option ialhtdelbuuscHaiu 23 

Opti<in dminB tbe session 23-24 

Optkm in case of cheating 27-23 

Option in case of deception 25 -27 

QptiOD incaseofddect 3S 

Optkm incase of dMerence 29 

Option Uxca^ of Mse price 28-29 
Opticiaiacweofqualitf duiige 29 

Optkm of stlpuladoQ 24^25 



782 



A Summaiy of IslanuC Judj^dUdfiKX 



Pivhitnted'n^Iraiuactimu 15 

Nothing is to be sflld for prohibited 
usage 16-17 
PrahJbitlaD and meaning of 'fnah 18 

Trade is Hilt to divert from prayer 15-16 

Stilii^ Assets 47 

What K included in afiseta 47-48 

What is not induded in assets 4& 

SdUngFrnUs 

Cases In which sdlii^ fruits before 

ripeness is permissible 53-54 

LnpefmisfiibiLity of kUIi^ fruits 
before ripeness 51-53 

Bll^itedFnihB: Rolinga 55 

Respectability of Musi im*s rights 56 

Dlcposal of a Fiuxtused CoduiiihI- 
itjf bdote Rece^ and Itedadlng of 



Imperrnissibiiity of disposing of 
commodities before receipt 31-33 

Permissibility of rescinding contracts 
when oecBssary 33 

Solani (SadcafPaynaeiiildAdnflce) 59 

Conditioiis of valid fdlizffl 60^2 
Legality of 60 

IVusts 177 
Legality of 177 
What a trustee should obserw 178-180 

USDrpAdMi 163 

InvioltibiUt^ erf people's properties 

165-166 

Usurper is responsible fbr usurped 

pmpertles 167-16B 



Usurper must leturri Uw uStupfld 
property 166-167 

Viklid Court Gjkim; Conditiotis 7 1 S 
Conditions related to claims 713-714 
Cooditioiu reMed to litigantfi 714-717 

Vows 697 

Kinds of yaUd vows 689-691 

iMm should fulfillhsnnv 688^9 

One must im4 vow ^ otfier than AUsh 

687 

Wife^AlimcHir 501 

AliniQny estimatioii 502-503 

iegalily<jf*UqiOijjF 501-502 

When wiie is not oidtied to aUmoay 

503-504 

WhenwUi^aUniDnyisdiie S04-505 



225 



oblations bdbre fulfiUuig 
bequest 231-232 

Leg^ty of wills 225-227 
Maxtmum auKnintof the wUl 227 
No bequest for an belr 227 

Kb detriment ihould be caiLsed to bdrs 

223-229 

Permissibility of bequeathing one's 
entire property 229 

R^lht to revoke bequest 231 
Rulbigs related to executor 235-237 



QUR'ANIC VERSE INDEX 



Sur«l:Al"F4taiHli PR 




nn 




3 


2:262J272. 


428,448 






2:227,.« 


450 


2:21 


528 


2:228 „ 


407,441,443, 


2'ACi 


650 
247 




444,467,474, 
50U502 


2:60. 


404 


2:229., , , 


422,424,425. 


2:83 » 


216308 




429,435,441, 








504 


2:16a,.«... 


644 


2:230 




649 


375^425,434, 
454 


2:172.. 


649 






473 


2:173.. — 


656 


2:232, 


364 


2:178. 


527,529,531 


2:233.. 


314,470h484h 




2:178.179. 


545 




508 509 5 1 1 


2:179 „ 


528,532 




Af^a. AM ATi 


2:180 




2'2:i5 


ISR ^7'i 47fi 






2:236. 


397399.400 


2:183....™. 


355 


2;237 


398399.592 


2:184.. 


355 


2-270 


688 


2:187 


421 






2:lfiS 


110j(i5>l(jS 


2:276 


56 


2:194 


535 




J/ 


2:195 


628,652 


2:27ap2a0. 


43 


2:i9S 








2:217...„„. 


638 


2:280 


39,90,91 


2:22a..-.. 


100 


2:282 


5h59,61,68h70 




J 14730.731 


2:221 


376 




,734,733h755 


2:222 


410,601 


2:2 &3 




67,6a.70>73l 


2:226 


449 


2:286......... 


683 



764 



Sura3 iAlu'Imrin 


3:77 


168 


3:i02„.», 


362 


3:103 


632 


Stm4: 








4:2 


101,102 


4:3 


349.351,375 


4rf...« 


395^98 


4i5...„ 


9a95,99 




S9 




96+97,100, 






4:7 


242^32 




719 


4:9 «... 


99 


4:10 


95,100,101 


4*1 1 


IflQ lis Ml 




TIJ7 7JJI 




ICS 




"iAK "^Afl 


4112.. 


223^246,247, 




248,249,251, 




252,270,276, 




335337,755, 


4:13,14.. 


241 


4:15 _ 


59e 


4:19...„.. 


407.408,413, 




423 


4:2Q 


424 



4:21 


351 




363,373 


4:23 


261,371,372, 




373.374,483, 




4S5 


4-24 


349 


4:25 


377t396 


4-29 


11.24 




350.4101417 




ill a 




Ann 

408,657 




638,516 


4:58 


163,178,180 


4:59 «». 


49,632 


4:92 ». 


453,521322, 




551352,574, 




575 


4-92^3 


517 


4:93 


516,574 


4:114 


106 


4:12$ 


105, 12s 


4;129„ 


413 


4:130» 


422,429 


4-1 




4:1 37„ 


643 


4:145,146, 


644 


4:160.161. 


38 


4:176,.».^.,. 


242,247,249. 



269,271,230, 
282 



785 



A SuDifliary of Islnmic Jurisprudentc 









5:1 


24,35 






16.162,202, 


6:164 534,552 


2J5,667 


5:3 


... 65l,659>660j 


Sun7:Al-A^rftf 




663 


7:26 247 




650,668,669^ 


7:31 404 




670 


7:32 650 


S^L 


375,661 


7:30-81 600 


1 


637 


7:15 7 655 






7:189 350 


5:34, 


627 


Suni8:AL'Atim 




626 


8:1 106 


5:38 


619,623 


S:3S , 643 




391 














8:60 155 

8:72 522 




390,695 


3:73 341 




50,505,532, 


8:75 245.328,332 






629,704 


5:89 


676.677*6*2, 


Sura 9 : At-Tk^baJi 




6S4 


9:11 64S 


5:90,91.., 


609 


9:32., 242 


5:9 


612 


9:60., 83 


5:93 


650 


9:56-66 63S 


5:95 , 


670 


9:75 ... 6S3 


5:96 . 


670 


9;77, 689 


5:106 


733.748 


Sun 11 iHfld 


Sunti; AJ-AiL^^ 


11:82 601 


6:109»..» 


74S 


Sura 12 : Yl^llf 


6:115 


549 


12:17 155 




651 


12:55 83 


6:121 


663,669 


12:72 73,75,189 



Sura 14 : IbHhlm 


24:6 


640,748 


14:28-29.„. 704 


24:6-9 


458 


Sural6:An-MAhl 


24:13 


598,737 


16:106 , 430^438 


24:23-25.. 


457,604 


16:126 535.543 


24:32 


353364^,5 10 


5ttral7:Al-l8rr 


24:3233... 


355 


17:26 509 


24:36-38.. 


16 


17:32 , „ 594 


24:59 




17:33 534 






17i36 732 


28i9 


390 


Siiial«:Al-Kalif 


28:58 „. 


404 




Sura 29: 




18:77 ». 147,149 


29:14 


753 


Snra 19 : Maiyam 


Sura 30! Ai^Mm 


1 3:54-55 r-r 410 






Snra 20 : 


30:21 


350,422 




30:3fi, 


658 








20:132 410 


Sura 33 1 






^lira 21 : Al-AADl]^ 




33^6 


597,465 
232 


2imj9.... 173 




33:37«...» 


363 


aura 22 ; Ai-Jtu|j 


33^40^ 


639 


22:29 638,691 






33-^9„„„. 


^9,442,468 


Sura 23 : Al-Mu'mln^ 






33:50..,.„. 


510 


23:51 650 






23:71 49 


33:58. 


115 








33:70. 


606 


Sura 24 : An-Niir 








33:70-7L, 


362 


596 

24:3 « 375 


Sura 36: 




36:57. 


725 


24:4. „ 598»599,603, 




604 


3Sa4 


125 


24:4.5 458 


33:26„ 


695 



787 



A Sununary of EskmJc Juflapnicleficc 



Sura 39 : Az-Zumar 

39:9 5 

39:53 516 

Sura 43 ; A^ZuJdiruf 
43:36. 732 

Siira46:Al-Aliq^ 

46:15 31M70 

48:28 2 

Su]^49:Ai-Hujurdt 

49:6 698.714 

49:9 105.633 

49:9^10. 631 

49313. 466 

50: IS 606 

SuraSl: AMHIr 

52:39 209 

Sura 54 : Al-Qamar 

54:2S. 719 

Sura 55: Ar-RaJiai&ii 

55:60 65,163,164 

SDra58;Al'Miijftdilah 
58:1 45S 

58:2. 451 

58:3... 452 

58:3^ 452,453 

58:11 5 

Sun 60 : AtrMumtali^imh 

60:8*.,.« 233 

60:10 „ 376392 



Sura 62 : Al- Jnmu' th 

S2:9 15 

Sura 63 : Al-Miiiii£lqAii 

63:]0,n.,„ 221 

Sura 65 : At-Talaq 
65:1. 429,433,435, 

437 

65:2 442,444,714, 

733,734 

65:4 467,469^73, 

480 

65:6 149.503309 

65:7 501 

Sura 66;At-i:4kriin 

66:1,2 679 

66:2 681 

66:6 410 

66:7 691 

Sura 73 : Al-Muaaaunmil 

7^:20 131 

Suia 74 : Al-Mnddaththir 
74:42,43. 645 
Sura 76 ; AI-InsAii 

76:7. 686 

Sura 102 : At-Takftthur 

102:3 650 

Sura ia7iAl-Mi^iia 

107:?..„ 161,656 

Sura 111: Al-Masad 
111:4. 389 



HADITH INDEX 



No. Hadiths PP. 

1 "The seller and the buyer have the ri^kt to keep or rtturn 

goods as long. 10^7 

2 "Selling should be only hy mutual consent " 11 

^ "Do not sell what you do not have (or possess)." „....„. ^ I 

^ "AUak and His Messen^pfohibitedthe trudeofmUixicmts.., 12 
5 ""AUak prohibited intaxkants and their (ffiined) prkfs,.,, 1 2 

7 XI AM% Messengerl What dmut the fat ofdend ammois.. . 1 2 

8 The Messer^ of AUak (PBUH) prh^de seOit^ by 
rniMrtumhrndmunAbadhak'*..... * , 12 

9 "You must not try to cancel the sales of one another'' 17 

1 0 "A Muslim must not try to cantxl thesaiesofhis (Muslim) hmther!' 1 7 

11 "Atifwndwdkrshouldnotttvdeon behalf of a desert dweUet^ ... 17 

1 2 "^Leave the people alonSf AUah wiU g^ve them prm'tsionfiofn 

one anotken" , , „^ |7 

13 "If you sell to one mother with 'kah and hold the tails of cows... ISM 

14 "There will come a time when people consider ribd lawful by 

means of trade*. 1 8 

15 '^u^ims must ke^ to ^condltiom^^ make!' 2a,2M&, 

135L208.380 

Ifi "The Prophet (PBUH) s6(d a camdtmdst^uktedto ride It 20 

1? '^oi^oneirnfrtwir^ctfmjiJto^ 21 

1 8 yerify, the waU' isfjr 0t£ emmdpator' „, 22 

19 'Boift the buyer and the s^ter have the option. 23 

20 as h?^ as they hffvetwt parted and ere stiU together. 24 

21 *. . .and it is not permissibte forme of0iem to separate from 

the other. ^ ^ 24 

22 "One should not harm others nor should one sflsfc bm^Ufor 25 92 2 1 5 428 
hhnself by causing harm fy>olhersr...................... 511720731 
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23 "The property of a MusUm is tu>t kwjul (t& b& taken) except 

by his consent" „ 25 

24 "Do not meet a merchant on im way and enter into business 
tnamctknt with him 25 

25 'ThnptauihUmfimIemi}rd^Ufentnerv(athm)r.....^.. 26 

26 'Ckeatir^ttgtiUihle buyer is (aJdndc^ tM, 26 

27 tiotft keep camds or^ieep vHihotd mflkh^jbr a h^g tfme.^ 27 

20 "He who buys a foodstuff should not seB it until he has 

received ii with exactfull msasure." 31 

29 "He who buys a foodstuff shouid mt it untU he has 

received it." , 32 

30 "He who buys a foodstuff should not sell ii untii he has 

wetgfied it* * „ ,^,.,.„,.,.„„.,«.,„„»,.,. 32 

31 T consider titat the same riditig(<^Jbodsh^) is t^ied to 

dl types cfsaies," 32 

32 "When you buy something, you should not it unHlyou 

have completely received it" 32 

33 "The Messenger of Alkh fpii UH) forbade selling the goods 

where they are bought until 32 

34 "Whoever cnxepts the demand of a Muslim to rtscind a bargain. . . 33 

35 "SibA is likt ctfttanittit^ oduJiery thirty six times after ike 

advent of htamf „ „,.,„„ , 37 

36 *!M is seventy d^rees (if evit)t the least ^whiA neKmtfs... 37 

37 'Xxold is to he paid for gaU, sdverfor sfhvr, whEoiJur whnt . . 4D,41 

3S ".rJf these das&es diff^r^ theti seB at you wsh Ifpt^ment is 

rnadc ha nd to hand." 41 

39 "Gold IS to he paid fprgold wilh a^uai weight, and silver is to 

be paid for silver with equal weight. , 41 

40 'rhenc come a time nAett people will eat (i.e.y take) rflwL.. 42 

41 Ifsomdiody idh potHnateddatepalmSf ^fiidts v/jUhefar 
^seSeruniess.*....^......^^ ,...,.„ 49 

42 Th^^ red or yeBow (fit far tatittg)' 5 1 

43 "The Messenger of Allah (PBUH)farihideselBitgdatepotms 

until fhi dales are almost ripe , 52 

44 7/ Allah destmycrf the fruits (present on the trees)t what 

right would one ofyott has to 32 
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45 "^tU they arc whUe and sufofrom M^ght" „ 52 

46 "H^HP ^owirf yttH ffjJftf the nwney of your (Muslim) broths- 

without a right?" .. ,.„. 5^ 

47 1 . .>i^hfli it is Jit for eating^ 57 

48 "7 testify that AUah has made lanjid to us (MusUrns) to pay 

in advance jim.>..*.*.,... 60 

49 "Whoetfet p&ys in advtmcs the price cf a thiti^*.......... 60 

50 "No Muslim lertds a hart to ttno^er Muslim twice but it wiQ 

be like giving it once in charity." 63 

51 "He M'hQ rpftpi^s (J Muslimpom hard^ip AUah wiU rdi£ve 

him from i h e li itrd.\h ips. , „ 53 

52 'Any loan {htit brin^^ d pwfii is (a kind of) ribd." 64 

53 ''If anyone 0/ you gives a loan (to smnsbody) and there is a 

gift presented to him or, 64 

54 "If someone indebted io yo ri vi's yo\ t i r load of hi <y m a gift. . , 64 

55 " The best amount you is he who pays the right$ of others 
handsomdy!' ,..,„,.,„„„„ 55 

56 'Whensorrteonemor^s^anitem,ittsnottobefMtdosed.., 69 

57 ITw mortgaged anbntd can he used for riding as long as it is^. „ 70 

58 'Ihe ^uamiior is re^nstbiepr (ptiyiug) rSjc thiug Sjc ^'Ucmmteed!'.,.. ?^,74 

59 "If the debt of one of you is transferred (from yvur debtor) to 

a ridi debton he^uUagree" 79^31 

60 "Whoever is transferred (from fus d^tor) to a ridi debtor, 

should i^ree,' „ 79 

61 "Procrastination (delay) in pttyir^deb^ by a wealthy person 

is injustice. ,r. , 81 

62 "O Undyst Go to the wife of this (inan) tiud iftiiit; (Confesses 

(^ttt she has committed adultery) SS 

63 '*He who is pleased to be granted shade byAjlt^ under the 

shade granted i^Him. 91 

64 "Procrasthiation in paying dt^ by ft wealtf^ man makes it 

permissible to he 91 

65 "rf^e Me^^en^r of AUah (PBUH) interdicted Mu and 

sold his property,y^.t,.„„,„^.,.„...^,^,.„„.>^.^.^,..^ , 92 
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66 '^ammjkds his wry tkr^ with a bankrupt person, dten... 93,94 

57 "r.rlfhe (the bankrupt buyer) dies. then. 94 

68 "The Messenger of AUdk (PBUH) c&lled me to present rr^st^ 

in Jront of hittt oit the D^y of Uhud , 97 

69 "...He (ihe Prophet) saw that I futd Tis>t reached the age of 

matttrUy (to be abk to fight):* 97 

70 'AUah does not euxept prayer of a worrmn who has 
reachedpuberiy tfnfe^.»......»».».....»»,.. 97 

71 "7>Hdein the prt^jerty of orphans; o^tmvise.^,...,.........^ 100 

72 ''It was rtveakd regarding the easeof the orph{iN's guardian.,. 101 

73 "I have an orphan who has a property but i have nothiitg,,, 101 

74 "Avoid the $even great destrudbft sim » 102 

75 "Cortdhatim is permissible among MusHms except^.,.,,., 106,109 

76 "Draw iots, saek (he truth, and then let everyone of you 

absolve his cojnpanwn , liQ 

77 *Wej 9ne shcuid prevent kis neighbor from fixing a wooden 

p^in his wdL.,,.*.*.*.*.*.*...,.*.*.*.* - 1 14 

78 °A Muslim is he jhm whose haad and timgMMusHm art si^'.„ ii6 

79 ''I^dt ha o]^ sixty brm^es, the most excAit of which is„,.,^ 116 

80 'ThePrvphet (PBUH) decided the validity cfpr^eit^n in 

every joittt undivided property. „ 1 ig 

51 '\..lt is not lawful for him ( the partner) to sdJ thut tmtU the 

other partner gives his consent" , 118 

52 "Do not commit what the Jews itad committed in order to 

make lawfid............ 1 1 9 

53 '.Jf^e hottndarles are rmtk^ and the Y/&ys and 

streets are fixed.*.*.* 119 

84 'AMk Exalted be He, sayt, *Jmi (ft* Afrrf of ihe two partners... 126 
^ ^AMiasas^^personsokf^<Khemistshis(Mits&n)brtithe^ 126 

86 % 'AwttM^» and $a W beeame partners in what wt wouM 

SBt (from the booty*.... 135 

97 "The Prophet (PBUH) ctmduded a contract wi^ the people 

of Kfmybar. , 142 

fi* "The Prophet (PBUH) retmned to thefews ofKhaybar iftt 

date paltns ofKkaybar,* ^ 142 
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89 "TTie Prophet (PBUH) gave the pfopU pfKiwybar the date 

palms and the h nd of Khnyhar. 142 

90 "People (landowners) used to rent their lands during the 

lifetime of the Messenger , 146 

91 "The Prophet (PBUH) andAbCi Bakr (mayAUah h pleased 

with him) employed. 149 

92 "Give hiborer his wages bi^bre his sweat is dry..»»..«»».. 152 

93 yMi> Exalted be He, s<iys, Iwilihea^m^ikree (persons) 

on the Day c^Ju^ment,.,..,.,.,,,. 153 

94 'indeedt straig^ is (in) archery' 155 

95 'No (reward should he g^venpr a) competi:Hon exce^ that 

made between 156,157 

96 Tfte haTid (referring to man) has to give back what it had tskea.... l6i,l6A 

97 'Ti.enderthe trust to him who entrusted you (with ft)!' 1^3 

9& "Verily, your biood, property and honor are sacred to one 

another ftu MusHmsf" 165 

99 If anyone extorts a span of land utj^ustly , 166,168 

100 'Whoever wrpngs anyone m a matter tftat wricems Ms 

honor or any other master...^.....,,.......... 166 

101 The unjust root (planted in somean^s land without his 
permission) has no right!' , , „,„ 166 

102 "If I gave spiae one^ ri^t to another 16S 

103 "^arieti&aridit^M^mi^btOHei^tHepadm^cfBieMiidhns... 172 

104 "There is no compensation ^ whatsoever is damaged,*..... . 1 74 

105 , rAnd Allah helps a pers<m so long as the person helps his 

(Muslim) brother'' 177 

106 ""If one is trusted with something, then he is not liable for 
compensation (if it is damaged)!' 178 

107 There is no compensation to be paid by an iionest borrower... 17S 
106 "There ii no icompettsation to he paid by the trustee (^ the 

trusted object is dami^ed)." 1 78 

109 "If anyone brings a b<trren Umd into cuUivstion, *hm it 

belongs to him.'' , 184 

1^1^ "If anyone surrounds a land (Le. a misS^arui) with a walk 

then it belongs to /lim." 184 
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111 Zubayrflni^te (your land) atid tiutt wi^ihtMihe water 

until it reachei 136 

112 "It (wttter) should he withheld until its hd^t iemms e^udfo... 186 

113 "Some^ of the Prophet 's Campan torn wen t m ajovm^ untU 

they reached some of the Arab tribes , 190 

114 "The Messenger of Allah (PBUH) gave us permission 
concerning sticks^ ropes, iv/iip^., 193 

115 'U is none of your concern A has its ftet and its water 

corttiiitter (reservoir)...... » I94 

116 "Whoever takes a l(^anomil (that hv finds) is constdered to 

havegone astray." 194 

117 ''Take its for it is either for you, for your brother. 195 

1J8 "A man asked the Prophet (P&UH) about the ruling on 

finding lost gold (tr silver,, 196 

119 7/ anyone hear^ a man I'n the masque askitig about 
something he has lost 197 

120 "...tisttat aUowed to pidc igr its failen Ihit^ 198 

121 '^at^one finds an an imal whose owners cotM not t^ord it 198 

122 "Go. lt(^pund frofry) isfneiyouhavebwtneitsguardkttr.. 202 

123 "B/ery newborn is born with Fitrah (the True Rdi^on of Isiam)."... 202 

124 ^0 Messenger of Aliahl I have a iiutd in Kki^b&r / 

prize hi^ly, so. , 206 

125 "IVtaflAumflH beingdies, his deeds came to an end except 

for ^ree deeds...................... 206 

126 "AS the rkh of^ PncfAet^ Cm^ianma gave endowmoits.'.—. 206 

127 ^ land and trees (€f an endowment) wOlnei^ier be soid 

nor^ven as a present...................^............................ ....... 2019 

12G ^Givepresents to ont atuydttrtogsdn £he tove (^one atto^ter!'.^. 213 

129 The Messenger of Allah (PBXJH) used to aaxpt ^ smd 

give something in return." _ 213 

1 30 "Give presents to one another, for a pr&ent removes rancor!'...^ 213 

131 "0 mydai^hterAffantedyottsotnepabntretsi^iAl- Aliyah... 214 

132 Have you jiveri equivdefi\ ones tit everyone of you r children ?. . . 214 

133 "He }vho takes hack a (which hehat akeady given) is Hke 

a do^ that vomits., - — 215 
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134 ItismtkH^^myorietog^a^^ientdxHhackexceptjb^^^ 215 

135 Tkepieasiontestthifi^you enjoy come fiom whatyou earn... 215 

136 "Yau and your property bdarig to your foxier!*,., 215.2ie39S 

137 *r£ijte what is suffidet^pryou and your childrm. 216,505^ 

509 

1 38 "IGivf presatts to one another, for a present removes ramor 

from the kearf* 216 

139 "(The grett test ctmrity is that which) yau give iitdutrity when 

you are he&ithy and 222 

1^0 ''Ailah made a charity upon you atdea^ by (albwingyou to 

give) one-third of your wealth , 222,^226 

141 "It is not permissihJf fhr drr; Muslim who has something to 

wiU to stay for two niglils ii'fr/k)N/ 226 

3 "/ bequealkeii ihe amowii which Allah ha5 determin aijot Hii ui-v-lfL 226 

143 "Indeed, to bequeath orsi'-fifth (of the property) isprejerred 

for me to bequeath ti quarter.",. * 227 

144 "Is would he better for people to lower the value if the hequest 

from one-thini to a lituu ter. 237 

145 ".V(T bequest ffirf.^f he itifuh to an heir'' , 227 

146 " You wo uid better kave you r iitherittiis wealthy rather than 

leaving them poor... 228,229 

147 'You have left only little property so let it ^ to your heirs.". «. 228 

14S "Tf cotdd happen that a man spends sixty years in obedience 

toAMi 228 

149 Xkmsing harm by the will is one cf £fte major sins.''. 228 

150 Vne has the ri^t to change whatever fme^m&n^bequestT. 231 

151 "The Mess&ng&T Allah (PtiUH) decret-d that one's debt is 

to be settled before one's wiU is carried outr 231 

152 ^...SofidfiUAliid^I^^asHe is moreentiM to reeeiveHis 

fighii" « 231 

153 "IfZayd is martyred^ Ja^far is to mfce over his position'...,.. 236 

154 "Learn the rules of inheritance and teadi them to others for 

they are ha^ of knowlet^........ 239 



135 "I am £i moTtal and krtowled^ will be takm tm(;y and trials 

wiU appea r until. ..„,.„. 239 

156 "Knowledge has three categories; anything eise is extra 240 

157 "Learn ^ rules of inhentance, for (hey ar^part c^your reli^on^..... 240 

158 "Whoever reads the Nobk Qur^n shouid kam tlu rules of 

inheritance" 240 

] 59 "If anyone disinherits his heir. 241 

J 60 "The walais a bond like tha! of kinihip.''.,.^...^....„.„„„.^ 240 

J61 "Verily, the wald* is for ihe emancipator*. ....„„.„ 246,24S 

249,283 

162 "Give the shares of the inhmtance (prescribed in the 24B,254 
QurHnJ to ^tuse ntfui an entiM to receive them 279^2 

327 

163 The waW (Le. loyalty by virtue of ermrjc^ation) is a bond 

Wee that qftdn^ip' .„„ 248 

164 "ThegrandttwBier ({f ife deceastd) is to be^vmsix^ 249 

165 14 grfindm other w&tt to AM Eakr asking him for her share 

of inheritance , 260 

166 "The Prophet (PBVH) entitled thegraadJlw^to one-^x^ 

of the estate in ca^e of , 260 

167 "She v/a$ the first grandmother whom the Prophet (PBUH) 

jud^ to heaven a aartft, 262 

168 wi^<^Sa'd Ibnur-FabV went to the Messenger of 
AMah(^UH) wither two dat^fa^^t^stM. 267 

169 ThhwastheiferdictoftheMe5ser^cfAMi(PBUH}in 

this regard.". 271 

170 "Abu Miisfl (may Allah be plea$ed with him) was asked 

regarding a case of inheritance in whiih 276 

1 71 'Jf B new&flfff crit& (or shcwy ony o^r signs indicating life), 

rfien ft is tGgeta^are of inheritaace^. 314 

172 Hafitus does not stay in the womb ofAe mo^erfitr more 

than twayeanr. 3^5 

173 "if anyone leaves a property it goes to his heirs". 328 

174 "0 M&setiger ofAUah! I have no heirs except my only dauglueif... 328 

175 "The miUernai uncle is the heir of hitn who has none!'...^..,. 332 
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176 'AMuslimctmnotbethehmc^adisbdimr. 339 

17? "A MusUm eanmt bethehett^a Chistian except wfeen..., 340 

178 "An estate which was divided it\ the Ptt-Islamic Period of 

Ignorance (the jSiUiyyt^ 340 

L ?3 "iMam increases ortd never decreases.*". , 340 

"Peopk t^two i^rent r^^m aattutt inherit frm\ om tmo&ui!',, 341 

tSl *^ (share of tfej h^teritance (of the murdered person) is to 

be given to ^e mtadttrer!', „ 343345 

1 82 "A murderer H not to inherit anythir\^ (from the inheritstmce 

of the person he killed". , , , 343,344 

I S3 X> youn^ people! Whoever among you km the abiUty to 

marry should marry. , 350,354 

1*4 "Marry women who are hving and 1 -cry prolific 3 $0^3 ^ 

"Treat women kindly, as they are like oiptives itt your houses.\... 351,408,410 

LS6 "Intercourse with them (women ) has been made lawful unto 

h — 351 

"A woman is married for pur (reasons). 355 

^ "You should not mftrry women for the soite of ^^eir beauty. . . 353 

LftS "Why have you not married a virgin so t^ymt may play 

with her and she may play with you f * 3 54 

i90 *'Whe7t one of you gets engaged to a tvoman 357 

9 1 "Look at her, for it is belter that there ihouU be love betvfeen you.'.. 357 

92 "I used to look at her (i. e. h is fiancee) secretly, untH... 358 

i93 *'Norje should ask for the hand of a woman who is (drea^ 

engaged his (Muslim) brother.., 359 1 

.94 "A man should not ask for the hand of a woman who is 

already engaged to fds (Muslim) hrodier unless. 359 

95 Tcrftn aR praise be to AUak we praise Him, ask His help 

and forgiveness * „„ „ 3^ 1 

96 "There are three ^it^ whUh, whether undertaken seriou^ 

or in jest 3^3 

"A previously married woman should not be given in 

marriage except after consulting her. 364 
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1 9S "No marriage (is vaisd) without (the permission of) a ffiordiatt. . 364 

199 "No mfirria^c (is valid) without (the permission 0^) a 

^ardiati and (in presenile of) hvo iu:^t witnec^i^cF-". 365 

200 "According to the Stmnah, the husband and wife who swear 

201 "AU thit^ "H^ich become unim^ because cf blood rdatiom 

are urdawftd. — ,.. ,..„ ....,.,..„„„,„„.,„„„„ 373 

202 "A m&n is prohibited to nuxrry both a woman and her 

paternal ati»t or. 374 

203 "If you did so, then you wcuid sever your ties of kinship^*.*.* 374 

204 "A muhrim must ticithcv nuit vy himself^ non...„„„.„„^ 376 

205 "The nforlhiesl conditions to be fulfilled are 380 

206 "They (women ) may divorce as then!'* ' Umar answered. . . .. 380 

307 ''The Prophet (PEUH) forbade shigh^r marriage ^ 381 

20s ''SkaU I tdl you about the borrowed my gpatf. 382 

209 •^ectfimr (wives to keep) €ff them' 

210 'Find so/uething (to ^ve bride as a dowry)^ even '^itis 

an iron ring!'. ^ 395 

21 1 "The most blessed ofwompn rrrtr those with less expenditure. . . 396 

212 "Dd natgO to e.xtrrtnes concerning the donries of women... 397 

21 J "She is entitled to get a proper dowry like that given ts ones 

Ukeher. 399 

214 *TfoW a wedding feast even if by (offering) on e sheep,".„„,„. 403>404 

215 ''Holding a wedding feast on thefirstday(qftheweddiTig)is 

adttfy „ 405 

216 "Tfte worst idnd of pod is lhat of the weddhtg feast.. 405 

2 17 "Make morr^e pu blicly hwwnf. „ 40ft 

218 "Make marrii^ publicly announced.'*. „ 406 

219 "The d]$iinction between wH^t i$ lawful and what is prohibited... 40& 

220 ""Ti'ie bi'st iwionQFf yon is the oue who ir^ai!! Im family hcut'.'..^ 40S 

221 "If I were to comnfmii anyotn' to pivsli ntc io nuittlia: 408 

222 "Jfa woman spends (hi-nj^l\( <ii--^criijjy^ her husbund's- i^ed... 408 

223 *'Tke one who dislik^i ivife may bi:i^fi tr dtiiil from her... 408 
234 "j\ beiievitig tttan should nof hate a believing woman 408 
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225 "Verilyy among the most wicked of peopk in th* of 



Allah OTi th( Day of Resurreitioii ii 412 

226 "Do you have a husband?" When she replied in ike 
t^inmtive^ he (PBUH) said to 413 

227 "It amcents the wonum whose husbaad doat not wtmt to 

keep her wi^ him arty jb^»..........»..»..,....»....... 415 

228 "I give my ni^t (le. ^ n^kt ^ Prophet spends with her) 
to'A'ishak" 416 

229 "..j/a jmiii marfies a virgin and he has already a wife who 

has f?t?e?H previoiisly married (i.e. not a virgin 417 

230 "There is tw lack vfestimatianfijryou on the part ofy&ur 

kushand. .....„„,.„„,„„.„„„„..,..„.., 4i7 

231 "If any woman asks her husband fijr div&fce vithcut some 

strong reason 423 

232 "This verse addresses the mtm who hates his wife. 42J 

233 "The wife cflWnt Ibn Qays came to the Prophet (PBUH) 

at^d said. 424 

"The >iiosr detestable hnfulua iu sSii; Si^ht of Allah isdivorce" 427 

235 "Divorce belongs only to the one who takes hold of the kg 429,430 
(i,e. the husband).". 438 

236 "Every divorce ts permissible except that by an insane man 430 

237 ''There is no dtvonc ori:tUiitii-ipiithn inoiscofihsres:-,". 430 

23B "The verse me(}t!s that women can be divorced only during 

their state ojpnt ity..... 434 

239 "If people adhere to the ordinance of A llah concern ing lii vojce. , . 434^ 

240 "1$ ihe B<)i)k of A Itai \ ma if^}\ t of while I am anion^t you f!" 435 

241 "There are three things which, whether undertaken seriously 

orinjest 436 

242 "Aiiah lias forgiven my followers the evil thoughts thai oaiur 

to ^wir minds 437 

243 son of Adam (Adam) should twt make a vow about 

what he does not possess,.,*, 439 

"Leave that which makes you doubt far that which does not 

make you daubtT,...,,^ 439 



245 ""He should not Umv hh prt^ utiJess he hears sound or 

smdh something''. , 440 

246 "When the four months are over, the h usband must he I^aify 

ordered either to give up fld\ , , 449 

247 Then do Hott^proach her (ie, do not have imercourse with 

her) until...... 452 

348 'Ver^ (ihe correctness and rewards of) deeds depend upon 

intentions. ™„,.„.„„ 454 

143 "My husband, Aws IbnoiSAmitt prmvmnced ^hArfremme..^ 455 

250 ":..if thert;. should be separotion between the two ^ousei in 

case of irdn , , 

251 "The child belongs to the t^wner of the bed ( i. e. the h usband 163,464 
or the masserjl" 455 

252 "X^ommand your children to pray when they become seven 

(years <M)..... „ „ 4^ 

253 ''Barh-ah was ordered (by the Prophet) to cotmt three 

monthly periods as a waiting period.", 458 

254 "Stay during your waiting period in the house where you 

were b^brrmdi^ your husband's death!'. 472 

255 'Tidk as mtuh as you want at ift* home of one of you and 

whet\you wantiosU^..........,.. 472 

256 When your menstruation comes, do not perform prayer' 747 

257 waitit^pertod of the siav^ wmum k two mon^ly periods." 4?4 

258 "The waiting period prescribed Jar the divorced slave giri 

who h&s begotten a child. 475 

259 7r is twt lawful for a man who believes in Allah and ite 
lAfstDuyto water what another hoi sown , 479s4S0 

260 Ttfo one dmld have semil iitteramrse with a pregnant woman. , . 479,430 

261 'M thir^ whkk become unlawful because t^bload r^atitms 

are unlaivfvl because of 433 

262 "Mrhm is unlawjiil because qfbiood reiathtts is also w^ful 

because of 433 

263 "It had been revealed in the Glorious Quran that ten clear 

sucks make the marriage u nlawfui 454 

264 The mfy breastfeeding wftBi makes marriage untawjul is, . . 484 

265 ^ Messenger of Aikik' My womb was 0 w$sei to this son of mine, y, 49Q 
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266 *^(^modier^)sm^bedtadbpmhener^yowrsonmtt.. 491 

267 'The matemed aunt is of the saTiie status as tftr motker'..... 492 

268 "You hitvB Tttore r^t to him long as you do not many.".. 495,497 

269 "A woman came to the Prophet (PBUH) coid said, *My 

husband wants to take awcty my son 497 

270 "Their rights upon you are that you should provide them 

with provision and. 502 

271 "There is neither ahmony nor lodging for you!*, 502 

272 ^T^terehmidimonyforyau except^ you are pregfiant*.... 503 

273 They ctretohe sepflfttfftJ (by divoFce}*...... 504 

274 *A man asked 0iePmphet(FBUH),X)Akssmger of AUaht 

To whom should I show kindness?. 509 

275 '..Stt^^vittgjtrst ft? your dependentH your motften your 

father, your sisteK your brother. 509 

276 It is essential to feed the stave, clothe him (pmperiy) and 

not to burden him with , 510 

277 "Your slaves are your brothers and Allah hasput them under 

your command. 510 

278 "A woman was punished because of a cat which she had 
impristmed HBfi7j*d&di„,„„„„,.„„„.....,.„.„...„.,^„,.„.™,„.,.„ Sll 

279 "The blood ijfa Muslim wh> testates that (here is no d&ty 

butAUtdi and &ua I am Ms A^ssen^.........„ 516 

280 "Uiediyah (bhod money) jbripmsi-preme^tatedTnurder 

is to be made as much as. 517 

281 The diyah (blood money) for quasi-premeditated murden 

such as that committed wi^ a whip or a stifk, is.... 518 

2B2 "Two women from (the tribe of) Hudhuyl fought with eadi 

otherand. 520 

283 "TTitf Messenger of Allah (PBUH) gave the judgment that a 

male or^maleslaveis. . .................... 523 

2S4 ^Whoever su^isrs the murder cf a relative, he has choice 

bethven two options... 528 

285 "No person forgives an act of injustice (done to him) but 

A Hah wili add to his honor for it." 529 

286 "There three (persons) v^uae actions an not recorded. . . 530 
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287 "M^ MtisUm shoutd he I^led in qis^ (l^al retribution) ji>r 

killa^a disbeliever". 530 

288 "If F5 ^TfT act of the Smmah that mtjretpitspn is to be kiUed 

in c/j'^rj J _/(]?■ kiiliiig a ,^!(ive.", 530 

2&9 "'A pai-eut j'i iiol so be kilted (ih qii^s) jot hia/her ckildT, 531 

290 "^fl pregnant yvoman intentionally murders someone 534 

291 *Gd home until you give birth.**. 534 

292 ^Wheayou IdU (in qi^a^, do it in a good manner (i.e. gently 

and merc^diy).". 535 

293 "(The law prescribed in) ^ Book cf Allah is qt^''. 539 

^4 "...By Him in Whose Hand my soul is^ I ^\all carry out the 

r^i^n^ against whoever (gcvernor) does so. „ 542 

255 all the people of Sana bad acted toother in killmghim.,. 5^ 

296 "No person is to be obeyed m a matter of disobedience to £hf 

Creator". 547 

.297 "If I thought yo\i lujd itfiertionaily testified against the. fint,. 54B 

298 * .r/]L ihophci (i^HVH) forbade applying ciisds io the 

culpy'H ufitil 54B 

299 "A man stabbed another in his knee with a horn, so tii£ 

in}un!d man came to the Prophet (PBUH) and said. 549 

300 'HevfkoserdativeismatdetedkastQdioaseotKoftwoways... SSI 

301 "./Urniflr asked some of the Prophet's Companions tdtout 

tfte iegaJ jttdgment amceming this incident.....*.* 554 

302 "The Messenger of Allah (PBUH) ^tve judgment that tte 

diyah to be paid by those possessing cam^ is. 557 

303 "A man was kiBed and the Messenger of AM (PBUH) gave 

judgment that the diyah to be paid was 55^ 

304 "One thousand dinars are to be paid (as diyah) bythep&fple 

posstisiing giifd'* 558 

305 "(ihc diyuh) for (killing) a believing soui (i.e. person) is one 

hundred eamds.\.*.*.*.*.*.......*.*.*.*.**.,.*..... 5SS 

306 *Verifyi the diyah (b^ood money) jbr quasi-premeditated 

murder is one hundred cfimeU,"....,«„.„««««»,.««.„»»»«»*„ 558 

307 "Camels ha ve become dean so ' Umar (reforring to hmse^ 

has decreed that , „ , S5g 
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J08 "Du Kin^ She iifeiitrjc of ihe ^k^^enser of Allah (PB UH), the 

diyah wa^ lilvuied tutt) qtnifiers 559 

3(39 r The diyahjbr (kfliing one of) the People of the Seripiure is 

haif ^ diyah paid for (killing) a MMs/im."«,«««.*.«.« » 559 

310 "TTiff diyah paid for kiUing a Magi is e^t hundred dirkafns.' 560 

311 "TJiP diyah paid for kiHing a womtm is haif the diyah paid 
forMUmga man!*....., 560 

312 The diyah (indemnity for a wound} of a woman is equal to 

that of a manunkss. 5^ 

313 "r..^ gbitrrcth is to hegivsn (as diynlOfofiin tiboriion cast 0/ 

a woiJKifi frQm (the tribe of) Banu LnhyiitJ." 561 

314 "Tiis mde organ (ij cut off or wholly dainu^i^d) mcessUates 

die total amaufU afdtyah,.,...,., , 5^ 

J15 "r?tf nose^ if cut off or whaiiy damaged, necessitates totai 

amount cf if(j«i/(... 564 

316 "Til e hi iiem nhy to be paid in case the fingers or the tttes are 

cutoff is Ci]\iii! 565 

317 ''This and that (referrif^to the iiitie finder ami c^je tliuml?) 

am the same. S65 

318 'Bve cumdi are to be paid ( as iTtdemmty)fbr a ... 565 

319 *Th£ total amount of diyah is to he paid for damaging 

someone^s seme ofsmelV. * 566 

320 «Rii*g camds are to be paid (in cmttpensation) for a borte- 

dearing wound!'. „„ 570 

321 Tifteen camels are to he paid (as indemnity) far a bone- 
hreaidr^-and-dishaiting wound." 570 

322 "One third of the total amount of diyah (biood money) is to 

he paid (as indemnity) for. „ 570 

323 "One third of the cifyah (bhod money) is to be paid (as 
mdcmnity) for t!n: ivotitid that renchcif 57\ 

324 « j;^ diyah (indemnity) for (breaking) a rib is one catnel. 

325 ""Amr Ihnul- 'A^ (may AU&h he pleased wi^ him) wrote to 

' Unuir Ihnul-Khattab asking him about. y.,,., 571 

326 "Free a :^ia\'c for hiuj (i.e., for the mtsrderer) so ^tAliah 

wotild free for each part of his body.......*.*.**...* * 574 
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327 "Both Abduim Ihn S<iht and Muh&yyisfih Ibn Mas M set 

forward to Khaybar. 580 

32B "Ij fifty tnen of you take oaths to (that) a man of them (i^ 

b^ieved to be guilty), * 582 

329 *lf people are granted fwfedf they claim) on hadt efth^r ciaim. . . 582 

330 "O Commander of the Believeri! A Muslim's blood must be 

swm cotr^ettsated*...*.*.*.,...*.*...*.*...* 582 

331 "Nb prescribed punishment is to be executed except on htm 

who is aware of it. 589 

332 Messenger of AJtah (PBUH) forbade executing qisds 

(legal retributioa). « 590 

333 If anyone's intercessiort hinders Hhe execution of one of jfw 
purti^anentsprEscnbedbyAMt,.^.,.,., 590 

334 "Thf Prophet (PBUH) executed thf puni^tment ef laMig 

and banishing ( the fornicator). 596 

335 "When an unmarried male commits fornication wi^ an 
unmarried female. , , 596 

336 "If she commits fornication then lash her; if she commits it 
tj^ainthert. 596 

337 'Avert puni^etsts in 0^ case ofsuspidon as muck as you catu' 597 jGH 

338 "Maybe ymihnve only kissedher, wmkedather^ orlookedai 

her (lustfuUy)" , , „ 598 

339 ''Why did you not leave him, for he mi^t repent and Allah 

would accept his repentance?^. , 598 

340 "If you find anyone comtn itting the deed of the People of LUi , . 601 

341 "..ki^the upper and the lower (Le. the two partners).". 601 

342 "..Yoti must have sexual sntercourse only thmt^ ^evi^na 

and never exceed it ,„„ 601 

343 ' ..slandering chaste, unaware believing women 604 

344 there anything that causes people to be thrown into the 

Hellfire upon their faces other than 606 

345 "Every beverage that intoxicates is prohibited (to drink)." 609 

346 'Every inebriant is an intoxicant, and every intoxicant is 
prohibited" .„ , 610 
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347 "An intadcmt ii that which deranges the mmd' 610 

34S "It i$ not a remedy; it is a majWy * . . , 610 

349 "AHah has never made your remedy itt a prohibited thing!'., 610 

350 "If anyone drinks an intoxkant then tash him.". 611 

351 "Make it the same as the U^uest ^escribed punishment; 

Eighty lashe$r. 

352 "AUij fi /idi cursed wi»e, the one who drinks it.,. „„ 612 

353 "„ . fl nd the one wh 0 en up its price.", 613 

354 "Nobody should be lashed more than ten lashes unless 617 

355 "Hie hand should be ait off steaUng something thut is 

worth a quarter of a dtiiar at more.". „„ 619 

"Th£ hand of a thi^ is m to be cut o^irut for a qtmter of a dimr. .. 621 

357 'A thief who admitted stealing was summoned be/oTK the 

Prophet (PBUh) ^2 

358 "If the highwaymen kill and seize people's properties, they 

must he ksUed md c™ri/?erf.„..,..„.„„.«.,„.,.. „ 527 

359 ^th& property of attyont is beif^g taken away wi^joutH^... 628 

360 '„0 Messenger of AIM What if a num comes desiring to 

seize my property?, ^28 

36 1 "HeJp your (MusUm) brother, wJwtfter. 628 

362 "If anyone peeps into ffte house of some people vi^tmt 0ieir 

pe nn issiort _ „ „„„ g29 

363 " When you (Mu^Hms) are h aiding to one stt^e man as your 
leader and.... 

364 "If anyone tries to disrupt the affairs of this nation whiie it is 

632 

365 "lenjainyoutofsarABtiK 632 

366 If anyone (Muslim) changes Ms region (i.e. apostatizes), 

^hirrC. 637,642 

36? "Mam is built on (^following) flw (principles) 639^5 

3*8 "The knots (i.e. hartdhokU) of ^lam are about to be 

unravM one I0er another... 641 

369 "Why ha vc yon n ot imprisoned him for thrte daysjed him a 

lo£^ of bread every day..„„.,.,.,.., 641 



370 "I have been commanded (by ASah) to f^t ogoinif tte 

people until they say „„„ 642 

371 "A Musiim does not inherit from a {iishetiever. , 643 

372 "Between a man and pQlythe^m and 4Ubeii^ is the 

negUgence of Prayer".^ .. , 645 

373 "The (only) convention between us and them 645 

374 "AUah, Almighty end Ever-Majestic be Hft has made 
obHgaiions $o do not neglect them 651 

375 "The Prophet (PBUH) forbade (eating) the meat of domestic 

donkeys. 662 

376 "The Messenger of Allah (PBUH) prohibited eating any of 
thefang^d beasts of pr^y"*.*.*-*».*-*-.«*,««*.*„H.*.*«..*.* 653 

377 'rheMes5engerofAllah(PBUH)oFdeTtdusto&a(theflesh 
c^hyemT. 653 

378 Hhe Messenger of ASl^ (PBUH)Jorhide eata^jaUAkdi or 

(drmkiiig^ Us lUiEfc" „. 655 

379 "Whoever eats from thU piant (te,^ garlic) thoidd ftot ewter 

our mosque!", 6SS 

380 "Thii verse refers to the utensih people share and barrcw 

attumg themsdves such eff,.„,.„„„„........... 656 

361 'Whoever brieves in Allah and the iMSt Di^ should serve 

his guest genj^asfy by Ji™^ him his reward. „ 657 

3B2 ''Ifyo u stay wt^ some peopk tittd they entertain you as they 

should do for a guest, , 657 

383 "Two dead (anwKd^) and two (organs contaittittg) blood 

have been made Lmful to us (Muslims) 660 

384 *'It (ths sea) is that whose water is pure and whose dead 

animals (ihefish) art lawful (to eat).'. 660 

385 "yheftiadme&ntin theverseis thek slio^itered anaiKds.". 661 

386 "If^dai^t&rh^toolcauseshloodtogashandif^Name 

ufAUah is mentioned. , 661 

387 " .J Will tell you why: As for the tooth, it is a bone. 661 

3SB "When you slaughter, slaughter in a good way.'^. 662 

3B9 " . . One of the camel? once mn away so a mait shot it with an 

arrow that stopped it „.,>h 662 
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390 "Every one of you ihouW sharpen his kn^. 664 

391 "If you kt loos^your trained dog (^r hunting) and mention 

Allah's Name. 670 

392 "Bism illAU (In the Name of A liah) walMiuAkhar (and Allah 

is the Greatest)". , 670 

393 Z.. Allah has made this town (ie., Mecta) a sanctuary since 

jAc d^....,............ , 671 

394 "Eewhoke^adogexe^tonemeantprwatchii^aherd... 671 

395 'At^ds (ef Mercy) do not enter a house wherein there is a 

dog or a pictun. 671 

396 ''If one has to take an oa^ one must swear by Allah or 

otherwise keep quiet." 675^76 

397 "Whoever swears by other than AUah is committit^ an act 

of disbelief or poiythei^tn!\ ... „ ........ 676 

39S "He who su/ears by Al-Amanah is not one of us. 676 

399 It is the usunl talk of a man at kis home. . 677 

400 'ity nation is pardoned for what they commit by mistake. * . 677.678 

401 ""Ifanyoneindudes'^AQahwiQ^inMsot^ 678 

402 "Whenever I take an oath to do something.,,,. 678 

403 "If anyone takes an o^k to do something, 679^1 

682 

404 ^'Whoever intentionally swearsfalsely by calling on a religion 

other than IslaJTt. , , , 679 

405 'When anyone takes an oaA sayir^ that he will he free 

from Islam.. 679 

406 " . . (feen fnafca expiation for your os^ and do the better one.'. ..... 683 

407 'T^ Prophet (PBUH) enjoined US to do seven ^ings 693 

408 *'Md^g&vow does not prevent anything (related to fats), but. ... 

409 "Whoever vows to obey Ailali niu^t <tbey Him 6SS.691 

410 "The expiation f>r (breaking) a vow which is not defined is... 6S9 

41 1 "jVo vows taken in a fit of anger (are vaUd),^.. „ 6M 

412 "While the Pr<}phet(PBUH) was delivering a sermoriM hesaw 

a man who remained standings so. 690 
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413 "Whoever vows to disobey Allah must not Msobey Him!'.. 690 

4 1 4 "The people who are ruied by a womati wiii never he succesffuVr.. 698 

415 ''The Messenger of Allah (PBUH)^tve the judgment^ the 

two adversaries. 7G2 

4L6 "A judge must not jud^e between two ptrsons while he is in 

an angry ttwod'.... 703 

41 7 The Messetiger (PBVM) atrwd ewe who bribes and the 

one who takes bribed. , , 703 

418 "G^ghvn toffjvmmm (misideml) iU'S^Xten prv^erty'^... 703 

419 "Two persons referred their case to the Prophet (PBUH) 708 

420 "Are yau a neigh^Qr of hj$?" The man repliedin the ne^tive... 715 

42 1 "0 Messenger of Attahi Aif& Stify^ (her ktsfmd) is a stitjgy tnm. . 716 

422 "The preemption is appHed hi everyjobtttmdivided property..... 719 

423 "If people were to be given what they dahn (wiihout prtnfing 

their claim) 726 

424 '^Proof Ues on the plaintiff and the oath is to he sworn by the 
defet^t' 7ie,720 

425 "When the Prophet (PBUH) was asked fffroMt testimony^ he 

said. „ 732 

426 ".r.until three wise persons fiom amongst His peop^ witness 

that so and so. 737 

427 "The Messenger of Allah (PBUH) decreed that testimony. 739 
42S "The oath h to be $wom by the defendant." 739,747 

429 ''The Prophet (P^ VR) accepted the ic^ttmony of a midwifeT, 739 

430 "There is no excttse for the one who confesses". v-y. 752 
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